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ANDHRA PRADESH MOTOR VEHICLES 
TAXATION ACT (V OF 1963), S. 3—Scope 
—Levy of tax on motor vehicles kept for use 
in a public place in the State—Tax levied not 
resulting in loss to the operators Tas if can 
bz justified as a conpensatory | evy—Consti- —___s 
tution ee (1952), Arts. 19 (I)(g) and 19 ©) 
and Art. 3 bo 


GAPITAL EXPENDITURE OR REVENUE 
EXPENDITURE —Assessee carrying on busi- 
ness in assembling motor cars—Appointment 
of managing agent—Change in business acti- 
vity—Assembling activity given up and manu- 
facture of trucks taken up under Government 
sponsored | scheme—Continuance of managing 
agency becoming superfluous—Termination of 
managing| agency—Compensation paid to 
managing agent == Whether allowable ++ 27 


CONSTITUTION OF INDIA (19 0), Arts, 
171 (3) (b) and 173—Election to lative 
Council of a State from Graduates’ Consti- 
tuency—Candidate to be elected if should 
himself be|a graduate re | 





(1973) 2 ML I-D 


GENERAL INDEX 


[SUPREME COURT.] 


INGOME-TAX AQT (XI OF 1922), S. 10o— 
Business—Money-leading — Properties taken 
over in settlement of debts and kept as stock— 
in-trade—Damages to properties on account of 
enemy bombing—Loss, whether allowable .. 24 
D—Double taxation relief— 
i resident in India, carrying on business 
in Malaya and in India—Income from other 
sources in India—Business income in Malaya 
and business loss in India—Doubly taxed in- 
come—How to be computed 8 
As amended by Finance Act (I of 
1956), S. 12-B —Whether assessable to capital 
gains—Qapital gains—Liability to pay tax on 
account of capital gains—When arises—Amount 
received by a shareholder on liquidation of a 
company +. 40 
INTERPRETATION OF Beater I 
viso—Scope of ve 
MADRAS CITY ae PROTECTION 
ACT (UI OF feel pec AMENDED BY 
MADRAS AQT (XIX OF 1959), S. 12, Proviso 
—Scope and applicability—* tipulation as to 
erection of buildings’—Held on facts that the 
proviso was attracted . 45 





GENERAL INDEX 


[HIGH 
. 
ARBITRATION ACT OF 1940), S. 20— 
QGontract—Fabrication of steel towers—Clause 


in contract relating to Arbitration—Defendants 
in Calcutta —Contract executed at Madras— 
Default by the first defendant—Steel supplied 
at Sealdah not accounted for—Suit for return 
of unused steel or value thereof at Madras— 
Whether competent and whether Arbitrator 
xan be appointed oe 424 


BEEDI AND CIGAR WORKERS (CONDI- 
TIONS OF EMPLO ACT (XXXII 


con~ 
. 126 


CENTRAL EXCISE RULES (1944), R. 140 
—Licence to warehouse excisable commodities 
and goods—Application made to Collector— 
Rejected on the ground that the applicant’s 
father and mother were irregular in keeping 
warehouses previously—Whe valid reason 
—Discretion of Collector —Nature —Exercisable 
judiciously and discrctly —No presumption 
that son would be as bad as his parents . 193 


‘CENTRAL SALES TAX ACT (LXXIV OF 
1956), S. g (2)—Limitation Act (XXXVI of 
1963), Art. 24—Civil Procedure c (V of 
1908), S. 20—Suit for recovery of anounts collec- 
ted as Central Sales-tax—Whether barred by 
Limitation—Jurisdiction—Printed clause on the 
reverse of the invoice—-Whether terms of con- 
tract binding between parties - 110 


CIVIL PROCEDURE CODE (V OF 1908), 
S. 1o—Application for stay of trial—Plea of 
res judicata—Subject-matter and cause of action 
—Need not be identical ++ 94 


a S. 47—‘* Execution of decree *—Pre- 
ecretal agreement made subsequent to suit— 
——Whether bars execution procecdings .. 1 


———S. 144—Exccution proceedings—Appli~— 
cation under S. 144 for re-delivery—S. 4 6 
of Holdi (Stay of Execution Proceedings 
Act (VI of 1950) (Travancore Cocia) =- 
Scope—Remand order of High Court—Effect 

———S, 151—Appeal pending—Order passed 
in interlocutory application granting *ime— 
Subsequent petition for extension oftime gran- 
ted earlier—Court has ample power—Discre- 
tion of the Court ze 15 
——O. 7, R. 1—Suit for recovery of money 
—Petition for amendment of the plaint— 
Amendment based on facts sct out already— 
Amendment may be allowed <.. 20 


—O. 8, R. 6—Suit for recovery of money 
—Execution of contract—Some bills not paid— 


(1973, 2M L JaE 





COURT.) 


G. P. CODE (1908)—( Contd.) 


Defects in the execution of work alleged in 
defence—Whether amounts to plea of set off— 
Set-offarises only if the plaint—claim stands. . 281 


—— O. 14, R. 2—Suit to recover possession of 
propertics—Settlement by grandfather on minor 
grandson and others to be born— Death of 
grand-father—Sale of the properties by father— 
Minor sons made eo nominee parties—Properties 
described as joint family properties—Suit by 
the settlees for possession of the properties— 
No prayer to set aside sale by father—Suit whe- 
ther maintainable .. 186 


——— O, 21, R. 72 and R. 199, Civil Rules of 
Practice—When decree-holder can be allowed 
to bid—Caution to be exercised by Court in 
granting leave ‘to bid—Normal ` practice— 

nting leave on first ocasion itself not neces- 
sarily illegal—Reduction of upset price without 
notice to the judgment-debtor vitiates sale. „823 


———O. 21, R. 77—Execution of a decree— 
Shares in a company—Prohibition of transfer 
of shares to outsiders in the Articles, of Associa- 
tion—Sale of shares in execution—Rights of the 
purchaser—Sale not invalid —Court can sell 
aaly the required number of shares .. 58 


O. 26, R. 17—Suit for injunction — 
Examination of witness on commission— Re- 
cording evidence without endorsement under 
O. 18, R. 5—Evidence whether admissible— 
Scope of O. 26, R. 17 , 122 


——O. 32, R. 7—Suit for declaration—Minor 
represented by mother as guardian—Mother 
as guardian entering into compromise in suit— 
Compromise with necessary certificate from 
counsec] and sanction of the Court—Minor 
attaining majority—Compromise decree chal- 
lenged on the ground of gross negligence—Whe-— 
ther valid— t is negligence .. 310 


———O. 39, Rr. 1 and 2—Temporary injunc— 
on pending suit—Grant of—Relevant factors 
to be taken into consideration .. 452 


O. 41, R. 27—Applicability — Tendering 








additional evidence at the appellate stage— 
Justification for remand—Procedure to be 
adopted by Appellate Court . 107 





O. 41, R. 33 and O. 42, R. 1—Scope of 
R. 33—Applicability at the stage of second 
appeal—Addition of parties allowed .. 461 
O. 47, R. 1—Suit dismissed ex parte— 
Petition to restore the suit—Restored on condi- 
tioa of payment of cost—Counsel noting the 
date wrongly—Petition dismissed—Petition for 
restoration of the petition disjnissed—Court 
can review -» 359 
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e COMPANIES ACT (I OF 1956), Ss. 72, 81— 
‘Directors—Sitting fees d uit to recover— 
Allotment pf preference shares in lieu of payment 
due—No written application made for allot- 
m&nt of shares—Oral application inferred— 
Validity of allotment—Whether attracts S. 81 


———Ss. 209 (4), 237, 242—Indian Penal Code 
(1860), Ss. 420, 427, to-B—Criminal Pro- 
cedure Code (V of 1898), S. 5 (1)—Company 

blishing newspapers and  periodicalsa— 
Paspection of books of account by Company 
Law Board—Intent to defraud suspected— 
Complaint to the Central Bureau of Investi- 
gation—Search warrants issued—Scarch and 
seizure—Validity—Provisions of the Companies 
Act not rep t to the Criminal Procedure 
Code—No objection to Government following 
procedure for poeanana under the Companies 
Act—Scope Companies Act and Criminal 
Procedure Code—Laying of information to the 
police—Not violative of Art. 14 of Constitution 
—Clonstitution of India (1950), Art. 14 .. 469 
—_——$s. 319, 39%—Suit for recovery of moncy 
—Decree against Company and its Managing 
Director—Scheme of compromise by the com- 
pany sanctioned by lourt—Execution of 


decree against the Managing Director — 
Validity—Civil Procedure Code (V of part 
Q. 21, R. 10 we É 


O at 6): oe (195 0), wit 14 
xg. (1 a , 31 (1) and (2-A), 3 an 
2 Gen a16, 236, 254 and 289(3), Schedule 7 
t1, Entry r, List II, Entries 20, 21, 35, 42— 
Acquisition of vehicles by State—Rights of finan- 
ciers and bus-operators—Hire purchase trans- 
actions nature of—Definition of owner—Hire 
Purchase Act of 1972—Acquisition of vchicles 
not within the expression “ material resources” 
—“ Material resources” not distinct from 
“natural resources’’—Public Purpose—Movable 
property whether can be acquired—Courts 
powers—Right to carry on trade—Reasonable 
restrictions under Art. 19 (1) (g)—State mono- 
poly and its scope—President’s powers to pro- 
mulgate Ordinance and accord assent to State 
Act—Court, if can scrutinise validity— 
Sovereign and commercial functions of 
Government—Distinction .. 212 


———Art, 227—Election—Panchayat Union 


Council—Vi —Vote containing 
two cross marks—-Whether valid vote—Scope 
of Art. 227 


++ 379 
Arts. 298, 258 (1), Seventh Schedule, 
List I, Entry 40, List I, Entry 34—Raffie 
tickets—Sale in Tamil Nadu of tickets of State 
Lotteries organised and conducted by other 
States—Prohibition order by the Government 
of Tamil Nadu of such sale—Ban order intra 
vives 27 
GONTRACTS—Contract of sale of motor 
lorry—When completed —Delivery of posses— 
sign —-Suit for balance of consideration—Trans~ | 
fer of registry not made a condition precedent 
ta enforcement of the contract—Passing of title: 
not dependent on it—Maintainability of suit 





13 
OBIMINAL PROCEDURE CODE (V OF 
1898), Ss. 388, 489 (2)—Maintenance—Appli- 
cation by wife and daughter—Dismissal by 


GR. P. CODE (1898)—-(Contd.) 
Magistrate—Revision to High Court—Main-~ 
tenance granted—Appeal to Supreme Court 
by husband —Suit by husband in civil Court 
for declaration that applicant was not his wife 
andthe daughter was not born to him—Appeal 
dismissed by Supreme Court with the observa- 
tion that the claim would be subject to the deci- 
sion of civil Court—Suit decreed as prayed 
for—Application before criminal Court for 
cancellation of the order of maintenance—Appeal 
filed by wife against the decree in suit—Judg— 
ment of the trial Court not final—Application 
under S. 38o (2), Criminal Procedure Code 
Premature—Wife cannot enforce order of 
maintenance during pendency ofappeal .. 386 
EMPLOYEES STATE INSURANCE AQT 
DaN OF 1948), S. 45-A (1)—Revenue 
covery Act (I of 18g0) 303 
——-Ss. i and 2 (9) (as amended by Cen- 
tral Act XLIV of 1 —Application of the 
connected with a 


$ 


Act to administrative offices 
factory—Only by way of a requisite noora 
wel 


Ss, 1 and 2 (9) (as amended by Central 
Act XLIV of 1 —Definition of employee— 
Expansion to include persons in administrative 
office of factory—Extension to be by way of 





notification under $. 1 (5) - 19g 
Ss, 1 (5) and 2 as amended 
Central Act v 2 — p 


trative office ion without, requisits 
aoe oR under S, 1 (5) without jurisdictio y 
—Writ .. I9 


(as amended by Central Act XLI 
of 1966), Ss, t’and 2 (9)—Definition—Employee 
—Persons employed in administrative offices 
ofa factory—Never meant to be included in the 
definition before amendment—Inclusion only 
under the definition as amended—Reference to 
Statement of Objects . 195 


EMPLOYER'S SPECIAL CONTRIBUTION 
—Levy and demand—Demand based on the 
presence of more than the minimum number of 
employees to which the provision is appli- 
cable—Fact disputed by employer—Resort to 
Revenue Recovery Act to recover the demand— 
Validity—If there is poe dispute recourse to 
Revenue Recovery not available—Deter- 





mination of liability under S. 4 (1) of ‘the 
Insurance Act—Quasi judicial— Principles of 
natural justice to be adhered to—Constitution 
of India (1950), Art. 226 «+ 30$ 


ESSENTIAL COMMODITIES ACT (X OF 


1955)» S. 3 (1}—Import Trade Control Policy 
-for the year ril, 1971 to March, 1972 (Red 
Book) Volume L, paragraphs 66 and 67. The 


Import ‘Trade Control Handbook of Rules 
a Procedure, 1971, Constitution of Indis 
( 195°) Art. 227—Fixation of price of stainless 
stecl—Need not be done under the Essential 
Commodiies Act—No guide lines in Red Book 
to fix price—Discretionary powers of Central 
Government—M cannot be issued—~ 
Instructions in Red Book and Hand book have 
no statutory force—Imported stainless steel- 


d s 
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ESSENTIAL COMMODITIES ACT (1955)}— 
(Contd, | 

Price—Fixed by, Review Y Commi ttee—Cannot 
be attached arbitrary—Import Trade 
Control Policy—Fixation of p-ice—~Based 
on national interest and economic hacen El 
Consultation with trade not contemplated— 
Administrative orders—OClassification permis 
sible—If bears nexus to the object—Pricing 
Policy an’administrative act—Writ of manda 
mias does not lie unfair and discriminatory.. 38 
ESTOPPEL—Doctrine of estoppel — Tamil 
Nadu State Service — Rule prescribing 
minimum qualification for employment— 
Employee with a number of years’ service in 
permanent establishment—Found not to possess 
minimum qualification—Validity of appoint- 
ment—Plea of estoppel—Government estopped 
—Central Rules for State and Subordinate 
Service, Tamil Nadu, R. 12 - 181 
EVIDENCE AQT (I OF 1872), S. g2—Suit 
on promissory note—Oral evidence pening 
subsequent arrangements—Admissibility .. r 

FOREIGN EXCHANGE REGULATION 


ACT (VII OF 1947), as amended 
Central Act (XLVI 1969), S. 12 E 
What constitutes breach—Declaration with 


incorrect particulars—Effect—Consfication of 
goods under Ss. 112 (1) and 113 (1) of Gus 
toms Act of 1962—Penal action under S. 114 
—Construction of statutes—Principles .. 173 
FUNDAMENTAL RULES, R. 56 Cy Ap 
propriate authority—Appointment of Income— 
tax Officer. by issioner of Income-tax, 
Madras-1—Compulsory retirement by Com- 
missioner of Income-tax, Madras-2 under 
whose control and jurisdiction petitioner was’ 
at the time of such retirement—Validity of 
order of retirement .. 486 
7960), R SP (1) --Coustivution of Ladle Coven 
1969), R. 56 titution dia (1950 
Art. 311--Central ernment peel 
Compulsory retirement in public interest before 
the age of superannuastion—Right of President 
to alter the; age for— Public interest’ if justici- 
able—Article 311 of Constitution, if ‘attracted 
—R. 56 (j) if reasonable -- 485 
HINDU LAW—Joint family property—Minors 
Alienation of suit property by uncle as guar- 
dian of minors—Minors attainin majority— 
Suit by younger brother to set aside alienation 
within 3 } of his attaining majority—No 
suit by elder brother who was manager of joint 
family—Suit by yo brother whether 
barred by limitation Limitation “Act (IX of 
1908), S.8 >: i 5 e 
Partition—Deed executed by father 
Whether gift or partitioa—Construction of docu- 
ment—Caption not determinative of nature 
of the document—Mother cannot act as guar- 
dian when father is alive—Hindu Minorit 
and Guardianship Act (XXXII of 1956) .. 1 
HINDU MINORITY AND . GUARDIAN- 
SHIP ACT (XXXII OF 1956), S.:6—Custody 
of child—Petition by mother—Chikd below 5 
years Normally custody to. be with mothers 
isions jof the Act override Hindu Law— 
Mother a school teacher—Not to be presumed 
that she would not be able to look after the 
child properly—Mother entitled to custody. 286 


495 





INDIAN CONTRACT AGT OF. £87), . 
. 73 and 74—Co-operative icty—Supply 
of sugarcane by members Conperanie 


.. 36t 


INDIAN COPYRIGHT ACT (XIV OF 1957); 
Ss. 17, 13, 48 and 51—Copyright—Infringement 
—Absence of provision ing registration 
—Effect—Registration not a pre-condition to 
acquisition of a copyright—Nen-registration 
eee disentitle party to sue for 


INDIAN STAMP RAS AMENDMENT) 
AQT (XXIV OF 1967), Ss, 8 and to—Subs- 
titution of “consideration” by “ market value ” 
—Effect —Qompetency of State Legislature— 
—Provision not violative of Arts. 14 and 19 (1) 
(f) of the Constitution of India—In what cir 

cumstances, provision to be applied 89 


INDIAN TARIFF ACT (XXXII OF 1934), 
3. 2-A—Levy of countervailing duty — Import 
of art si Legal fiction—Imported yarn 
deemed to have been manufactured or produced 
in India— Whether eae pete x 
gislative power—Constitution ia (1950 
Art. 248, Seventh Schedule, List I, Entry 97. 413 


KANYAKUMARI SREEPANDARAVAKA 
LANDS (ABOLITION AND CONVERSION 
INTO RYOTWARI) ACT (XXXI OF yen), 
Ss. 9 (3), 2g (2)—Limitation Act (XXXVI of 
1963), Sa. 4 to Si Appen] ed order of 
the tart Berlement ficer Deap Pros 
tion to excuse —Application under 
Limitation Act—Valld 54 
LAND ACQUISITION ACT (I OF 1894), 
S. 30—Acqusition of Land—Compensation—- 
Rival claimants—Inam land—Whether grant 
was of melwaram only or of both melwaram 
and kudiwaram—To ke decided upon the 
evidence in each case—Service Inam—In- 
alienable—Grantee cannot receive the com- 
pensation—But only the return from the in 


vestment .. 317 
LIMITATION ACT (TX OF 1g08), «st Sche~ 
dule, Art. 11-A—Code of pif Paget 
(V of 1908), Order 21, R. to t for partis 
Con- Wheke barred by limitation pe 
of Art, 1r-A ' - e. 298 


MADRAS AGRICULTURISTS RELIEF ACT 
(MADR AS ACTIV OF 1939), S. 4 (¢d)—Mort- 
gage—Suit for recovery of balance duc—Alle- 
gation that mortgagor as not entitled to benefits 
of the Act—Hypotheca, a building—House pro. 
perty—Meaning — Scope of—S. 4 (d)—Mort- 
gagor notentitled to benefitsofthe Act .. 439 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF -1960), S. 10 (3) 
(c) (25)-—-Eviction- Petition — Additional 
accommodation required by landlord—Appel- 
late Authority discussmg the sufficiency of 
accommodation of landlord—Not the duty of 
Court—Alternate accommodation not available 
to tenant—Cannot be basis. for sejecting land- 
lord’s claim—Scope of 8, 25 -- 389 


4 


. MAD. BUIL. (L. & R. GONTL.) ACT 1g960— 
(Gonid. - 

S. 23 (3)—Petition for eviction—Peti- 

tlon dismissed by Rent Controller—Appellate 

Authority remanding for fresh disposa!—Vali— 

dity of remand—Scope of S, 23 (3) . 55 


MADRAS CITY TENANT'S PROTECTION 
AQT (III OF 1922), Ss. g9 and 23—Transfer 
of Property Act (IV of 1882), S. 108—Church 
—Suit for cjectment by church—Site 
sppuriaaat to church—Res extra commercium 
— may remove all things which he has 
attahed to carth under the Transfer of Property 
Act—Less or given option to take the supe- 
structure on paying compcnsation—Compen— 
sation need not necessarily be under the City 
Tenant's Protection Act » & 


MADRAS GOURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 
EAR aa for declaration Si title— 

mtift seeking to avoid a final decree of parti- 
tion made in an earlier suit—Plaintiffs not eo 
nominee parties in the suit for partition— 
Court-fees vayable sa 22 


S. pr Value of the property” —: = 
ning of—Suit for declaration of certain sale 
deeds as not binding and for rcovery of possession 
-of items involved—Appeal—Valuation of the 
subject matter of a —Market value as on 
the date of plaint and not the consideration 
recited in document governs—Court-fees Act 

II of 1870), as amended by Madras Act 
(V of 1922), S. 7 (IV-A) ++ 334 


——Ss, 40 (1), 50—Suit to set aside final 
decree in partition suit—Court-fee payable— 
Interpretation .. 331 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S. 4-A (4) 
and (5)—Oultivating Tenant—Petition by land- 
lord for resumption ofland—-Landlord purchaser 
of land—Whether hit by inhibition in S, 4-A 
{(5)—Scope of S. 4-A (4) and (5) .- 207 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 82—Suit for declaration 
—Legality of assessment and levy of property 
tax—Mill premises—Whether falls within the 
class of buildings which can ordinarily be let— 
Municipality adopting percertage hasis of esti- 
mated cost of land and building —Contractor’s 
method— Validity oe uB 


MoDa. Ar N iet POUGATION 

1920), $s. 2) and 14—Pri- 
mary Crook of fe Prohibition on levy 
f fee—Validity—Statutory recogaition cannot 
be withdrawn by executive Act oe 4l 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARD ACT 
(MADRAS ACT XXVI OF 1948), Ss. 18 (4), 
4 (6), (3) (5), 18 (1), }2)—Imoartihle Estate— 

wildings situate in—Estate notified under the 
Madras Act XXVI of 1948—Buildings whether 
retain the character of imvartibility —Repcal 
of the impartible Estates Act of 1904—Buil- 


di not ved of their impartible characte 
-Scope of Se. 3 (b), 18, 18 (2) 338 
MADRAS HINDU RELIGIOUS AND 


CHARITABEE ENDOWMENTS ACT (XXII 
OF 1959), Ss. 63, 6 (20)—Madras Hindu Reli- 
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MAD. H.R. & C. ENDOW. ACT (1959)— 
(Contd.) 
gious Endowments Act (II of 1927), Ss. 18, 84— 
Endowment Board—Temple—Whether public 
or private—Application before Board for decla— 
ration—Order holding the temple public— 
Subsequent application by different trustees to 
execlude the temple from the purview of the 
Act—Whether maintainable—Entire body of 
trustees not made parties in the earlier order 
—Order not binding on the other trustees— 
“Temple ”—What is—Private temple—Public 
allowed to worship—Cannot change character 
—User by public as of right necessary, to 
change character «+ 442 
——Ss, 63 (a) and 108—Constitution of India 
(1950), Article 25—Temples—Management of 
—Trustees elected by members of a community 
—Temples belonging to community—Inter— 
ference by Area Committee with manage— 
ment by appointing  trustees—Validity— 
Suit for declaration—Whether barred—Scope 
of S. 63 (a) .. 306 


S. 75-G (4) (a)—Scheme of manage- 
ment for temple—Rendered inoperative by 
notification—Repeal of earlier Act—Notifica— 
tion made under old Act ceasing to operate 
by efflux of time—Scheme of management re— 
i vived—Effect of repeal by a temporary Act 
or rule of an earlier Act or rule—Intention of 
Legislature res eae AD 
MADRAS LAND ENCROACHMENT ACT 
(II OF 1905)—Madras City Tenants’ Pro- 
tection Act (III of 1922) —Government Grants 
Act (XV of 1895), S. 3—Suit for declaration of 
title—Land belonging to State—Superstructure 
sold in auction— Temporary occupation granted 
to auction-purchaser—Auction-purchaser con- 
tinued to occupy after the specified ear 
Whether State can take action under Land 
Enforcement Act—Auction-purchaser whether 
entitled to rights under the City Tenants Pro— 
tection Act su) 5 
MADRAS LAND REFORMS TION 
OF CEILING ON LAND) ACT (LVII OF 
1961), Ss. 10 (5), 78—Sale of land after notified 
te—Purchaser’s plea that the land should be 
included in the ceiling area of vendor— 
Authorised officer rejecting request—Validity 
—Scope of S. ro (5) 25 
——$. 23—Fixation of Geiling on Agricul- 
tural Land Holdings—Sale of land—Validity 
— Power of Authorised Officer —Scope of S. 23 
—Court cannot fill up gaps in statute 95 


MADRAS PORT TRUST ACT (II OF 1905), 
S. 110—' Q’ certificate—Issued by Port Trust 
—Suit laid six months thereafter— Whether 
barred by limitation «> 455 


MADRAS TOWN PLANNING ACT (VII OF 
1920), Ss. 23, 24 and 27—Scheme published 
Corporation—Claim preferred under S. 27 (1 
before Arbitrator—Liability for betterment con- 
tribution—Courts Jurisdiction to revise orders 
of appellate authority under the Act - 509 
MANUAL OF STANDING ORDERS, R. 143 
—Amendment to rule—Rule having statutory 
forcee—Amendment by Comptroller and 
Auditor-Gencral—Administrative Act—. 
ment not valid oe 





GENERAL 


MANUAL, OF STANDING ORDERS OF 
COMPTROLLER AND AUDITOR-GENE- 
RAL, PARAGRAPH 149, AUDIT GENE- 
RAL RULES, R. 28 (1)—Promotion— 
Assignment of seniority—Pa ph 143 whe- 
ther statutory—Amendment of paragraph by 
the Comptroller and Auditor-General—Vali- 
dity—Constitution of India, Art. 148 (5) .. 43 


MOHAMMEDAN LAW-—Succession to office 
of Lebbaiship—Not covered by rules of Muslim 
Law—Rules of Succession to wakf may be ex. 
tended to cover succession to Labbaiship .. 293 


MOTOR VEHICLES ACT (IV OF 1989) — 
Transfer of vehicle by msurer to partnership 
firm of himself and some others—Accident when 
vendor was driving vehicles subsequent to 
transfer—Liability of Insurance company .. 276 


NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), S. 87—Suit on promissory note— 
Insertion of rate of interest in the document by 
plainnff—Material alteration—Promissory note 
inoperative ++ 92 
PARTITION ACT (IV OF 1893), Ss. 2, 3— 
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AN UNADROIT MOVE AND UNPRECEDENTED REACTION 


Independence of the Judiciary is a hall-mark of a civilised government, It 
forms a cardinal part of a genuine democracy. In 4 Constitution based on the 
federal pattern with a Supreme Court with power of judicial review, it is all the 
more important that the principle is scrupulously observed. What had hitherto 
been regarded as an axiomatic base of all free societies has now to be reiterated 
in view of what is believed to be an endeavour on the part of. the Central Govern- 
ment to push in néw doctrines under the cloak of progressive policy, in appointing 
a successor to the former Chief Justice of India. The mode in which the succes- 
sor was appointed, the timing of its announcement and the reasons advanced by 
the spoksemen for the Government in explaining their action have given rise to 
criticism the like of which was not witnessed in the past. Never in the history 
of the country did the Bar manifest such sokdarity in protest against the action 
of the Government. 


In regard to the Union Judiciary, Article 124 of the Constitution provides 
that every Judge of the Supreme Court shall be appointed by the President after 
consultation with such of the Judges of the Supreme Court and of the High 
Courts in the States as the President may deem necessary for the purpose; Pro- 
vided that in the case of appointment of a Judge other than the Chief Justice, 
the Chief Justice of India shall always be consulted. This provision may suggest 
that in appointing a successor to a retiring Chief Justice of India, the latter is 
not bound to be consulted. So far as the High Courts are concerned, Article 217 
lays down that every Judge of a High Court shall be appointed by the President 
after consultation with the Chief Justice of India, the Governor of the State, and 
in the case of the appointment of a Judge other than the Chief J ustice, the Chief 
Justice of the High Court. 


During the last twenty-three years conventions have developed in regard 
to the appointment of the Chief Justice of India, that seniority shall be a guiding 
principle, and the period for which a new incumbent may hold the office, however 
short it may be, is irrelevant. The post of the Chief Justice of India acquires 

-importance not merely because he is the highest judicial officer in the country, 
“not merely because during vacancies in the offices of both the President and Vice- 
President, he will perform the functions of the President, but also because he sets 
the tone and pace to the Judiciary in general and has a dominating voice in the 
appointment of Judges both in the Supreme Court and in the High Courts. 
Naturally the holder of such an exalted office stands aloof from the political 
. currents of the time and is not to be subjected to pressures and pulls. At the 
same time, in the words of Justice Cardozo, “ the great tides and currents 
which engulf the rest of men do not turn aside in their course and pass the 
Judges by”. There is in cach of the Judges “a stream of tendency whether 
you choose to call it philosophy or not, which gives coherence and direction to 
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thought and action, Judges cannot escape that current any more than other 
mortals. All their lives, forces which they do not recognise and cannot name 
have been tugging at them — inherited instincts, traditional beliefs, acquired con- 
victions; and the resultant is an outlook on life, a conception of social needs, a 
sense of .. ‘the total past and pressure of the cosmos’, which, when reasons are 
nicely balanced must determine where the choice shall fall”. Again “it is the 
present that represents the will of the people and it is that will that must 
ultimately be given effect to in a democracy. If the democratic bases of our 
system are to. be respected, the review power of the one non-democratic organ 
in our government should be exercised with self-restraint ”. The judicial oath 
of affirmation as set out in the Third Schedule to the Constitution enjoins that the 
Chief Justice or Judge will bear true faith and allegiance to the Constitution of 
India as by law established, that he will uphold the sovereignty and integrity of 
India, that he will duly and faithfully and to the best of his ability, knowledge 
and judgment perform the duties of his office without fear or favour, affection, 
or iliwill and that he will uphold the Constitution and the laws .. The judicial 
oath, thus, commits the Chief Justice or Judge (t) to loyalty to the Constitu- 
tion, (ii) to uphold the sovereignty of the country and its integrity, (i) to 
perform the duties of his office without fear, favour or bias, and.(iy) to uphold 
the Constitution and its laws, and to no more. 


With all the lip-service to the idea of judicial independence an aware- 
ness of its necessity has not always been present among political leaders and 
executives at higher as well as lower levels and the traditional respect for the 
Judges has been daily wearing thin in an atmosphere of benevolent despotism 
of welfare-minded administrators considering themselves infallible. Long way 
back, Hamilton wrote (No. LXXVII of the Federalist): “A Constitution is 
in fact and must be regarded by the Judges as a fundamental law. It, there- 
fore, belongs to them to ascertain its meaning as well as the meaning of any 
particular Act proceeding from the legislative body” ....Even as early as 1952, 
regarding criticism of the Court’s attitude towards certain pieces of legislation, 
the Supreme Court had to point out: “If the Courts in India discharged. 
their difficult task, it was not out of a desire to tilt at Legislaures in a 
crusader’s spirit but in discharge of their plain duty under the Constitution. 
This was particularly true of fundamental rights of which the Supreme Court 
had been constituted a sentinel on the gui vive”4. That the Supreme Court 
was bound to be drawn into the vortex of heated public debate before long 
had become clear for some time when those holding high office at the Capital 
made public declarations saying that the Judiciary in the country should not 
become obstructionist towards reform. The Judges did not subscribe to the 
theory that Parliament has only to enact legislation and the Supreme Court 
would place the rubber stamp of approval upon it. The decisions in the Gol. k- 
nath case, Bank Nationalisation case and the Princes Privy Purses case etc., 
were particularly irritating to the Government. It came to be characterised even 
as a confrontation between the Supreme Court and Parliament. The mode of 
appointment of a successor to Chief Justice Sikri brought to the fore the acuteness 
of the problem. A 


In choosing the successor to Sikri, CJ. the principle of seniority was by- 
passed. The announcement of the appointment was made only at the eleventh 
e 
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hour. The announcement was made just after the pronouncement of the judg- 
mentin the case challenging ‘the validity of the Constitution Twenty-fourth and 
Tweny-fiftth Amendments. In choosing the new Chief Justice, three other senior, 
Judges had been passed over — Judges who, according to the retired Chief Justice, 
were able Judges. Political motivations came to be attributed to the Govern- 
ment in the matter. The Minister for Law, Mr. Gokhale, made a speech which 
was laboured. His attempt to draw support from the Report of the Law 
Commission made some 14 years earlier that seniority should not be the guid- 
ing principle in choosing the Chief Justice was explained by four of the signa- 
tonies to that very Report as suggseting only that seniority was not to be invariably 
followed and not that it should be ignored. Mr. Mohan Kumaramangalaim 
tried to justify the Government’s action by claiming that the President had 
the prerogative and power to appoint Judges who would uphold the philosophy 
underlying the Constitution, which, in his opinion, was equitable or identified 
with the philosophy of the ruling party. His argument and explantion seemed 
as if he had essayed “to assume the God, affect the nod, and shake the spheres”. 


It has been said, “neither the Government nor the Judiciary and the legal 
profession could be happy over the way new Chief Justice of India has been 
appointed. Unfortunately the highest office of the Judiciary in the counrty 
has become the focal point of an acrimonious controversy with political under- 
tones which ought to have been avoided” +. Practically the entire legal profession 
has taken up the cudgels against what it considers as a most unwarranted step. 
There was a boycott of Courts on May 3. There has been spirited condemnation 
of the Government by eminent jurists. Notices even have been issued by the Bar 
Association for terminating the membership of the Association of the concerned 
Ministers. Even a seasoned, sober and highly respected socialist like Shri Jaya 
` Prakash Narayan felt compelled to come out with an unequivocal condemnation 
of the recent happenings and reject all that had been said by the Prime Minister 
and her colleagues to justify their action. Apropos of the Minister in the State 
being consulted in the appointment of Judges to the High Court, Shri M. C 
Setalwad had observed4: “If the State Ministry (Minister in the State Government) 
continues to have a powerful voice in the matter, in my opinion, in ten years 
time or so, when the last of the Judges appointed under the old system will have 
disappeared, the independence of the Judiciary will disappear. and the High Courts 
will be filled with Judges who owe their appointments to politicians”. If that is 
the picture conjured of the High Court Judiciary by reason of Ministers having 
a voice in the appointment of Judges, it will be much more so in regard to the 
Supreme Court if executive influence prevails in the matter of appointnient of 
Judges to' that Court. The Government appointing the Chief Justice out of 
motivated jinstigation’ or momentary Pique or with deliberate intent would make 
a macken! of the independence of the Judiciary. The criticism that the Govern- 
ment is oùt to have a ‘committed’ J udiciary is bound to gather momentum if 
early action is not taken by Government to get proper names prescribed for 
appointment of Judges in some appropriate manner. All this could have been 
avoided if the Government had acted with a certain amount of patience and 
discretion. A mere claim that it is in the right will not do. About 50 new 
Judges may have to be appointed to fill vacancies existing in the Supreme Court 
and the High Courts in the immediate future. It is to be hoped that the Govern- 
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i THE NEW CHIEF JUSTICE OF INDIA 

l 3 

r. Justice Ajit Nath Ray was sworn in as Chief Justice of India on 
April 29| in succession to Sikri, C.J. Incidentally it may be noted that he is 
the thirteenth Chief Justice since the Constitution of the Supreme Court in 1956. 
Born on 29th January, 1912 the new Chief Justice will hold office for about 
3 years and 8 months. He is an Oxford graduate and holds a Master’s Degree 
in History of the Calcutta University. He was called to the Bar in 1939 and 
practised before the Calcutta High Court. He became a Judge of the Calcutta 
High Court in 1957. He was made a Judge of the Supreme Court on Ist August, 
1969. He'was in the latter capacity on the Benches dealing with a number 
of important cases, such as, the Bank? Nationalisation case, the Privy Purses 
case, Newsprint Control case and the recent Constitution Amendments Validity 
case. The Chief Justice is reputed to have a strong spiritual bent of mind with 
a deep knowledge of the Upanishads and the Bhagavad Gita. We are confident: 
that with) his rich experience, both as a member of the Bar and as Judge, he 
will fuily sustain the reputation won by the Supreme Court, both at home and. 
abroad, for its independence, luminous and learned judgments, and balanced 
outlook, : 


« 


‘ 
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SOME REFLECTIONS ON THE 

DECISION OF THE MADRAS HIGH 

GOQURT REPORTED IN (1973) 1 
M.L.J. 266— 


TIRUVENGADA VARADACHARIAR 
ve SREENIVASA IYENGAR AND 
ALLIED MATTERS. 


By 


P. N. CHANDRASEKHARAN, M.A., B.L., 
Advocate, Thanjavur. 


The above decision is thought-provoking. 
The facts of the case are simple to nar- 
rate. Defendants 1 and 2 were appoint- 
ed as non-hereditary Trustees by the 
Area Committee and the Hindu 
Religious Endowment Department, 
of Sri Venugopalasami Temple, Kattari, 
Mannargudy. Plaintiffs claiming 
to be the hereditary Trustees of the 
temple filed a Civil Suit O.S. No. 17 of 
1964 in the Court of the Subordinate 
Judge, Kumbakonam for a declaration 
that they are the hereditary Trustees of 
the temple and for possession of the pro- 
perties of the temple from the defendants. 
In the instant Judgment, the High Court 
has held that the suit is barred by the 
provisions of section 108 of the Hindu 
Religious and Charitable Endowments 
Act and that the proper remedy for 
the plaintiffs was to apply for declara- 
tion of hereditary Trusteeship before 
the Deputy Commissioner, Hindu 
Religious and Gharitable Endowments, 
Thanjavur under section 63 of the 

- Act. Incidentally the Court has held 
that the Deputy Commissioner has no 
power to order delivery of possession, 
while deciding the claim under section 
63 of the Act. In arriving at that con- 
clusion the Court has made a number of 
observations and referred to earlier deci- 
sions having some bearing on the ques- 
tion. 


Ia the vie® of this writer, much better 
clarity could have keen attained jn the 
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Observations about ‘disputes’, if the 
fundamental concepts underlying the 
Act and the practical manner in which 
those concepts are implemented by the 
Authorities under the Act had been kept 
prominently in view since there are no 
rules or circular orders on those matters, 
Then many observations may not have 
required such canvassing. In the first 
place, it has to be mentioned that 
although section 1 (3) ofthe Act XXII of 
1959, makes the Act applicable to all 
public religious institutions in the State, 
the Hindu Religious and Charitable 
Endowments Department has so far re- 
cognised and taken jurisdiction to ad- 
minister only some of them. This is as 
it should be, for the temples in the State 
are so numerous and many of them are 
so tiny, that it is not possible to take them 
all under its administration in one stroke, 
though the pace of such taking over has 
visibly increased in recent months. 
Secondly it has to be mentioned that 
taking jurisdiction over the temple, means 
applying the provisions of the Act to their 
administration starting with the appoint- 
ment of trustees and ending with levying 
of contributions. Then it is necessary 
to outline briefly the procedure adopted 
by the Department in bringing a temple 
under its jurisdiction. An Officer of 
the Department either the Inspector or 
the Assistant Commissioner prepares a 
preliminary report about the temple, its 
properties, its management and in fact 
every thing concerning it. This inci- 
dentally involves an examination of who is 
in charge of the administration and what 
are his credentials. He may be a de 
facto trustee or a hereditary trustee. If 
he is only a de facto trustee the Assistant 
Commissioner in the case of non-listed 
temples and the Commissioner in the case 
of listed temples calls for applications 
and in exercise of powers conferred on 
them under the Act (section 49, section 
47 cie) non-hereditary trustees are ap- 
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pointed of the prescribed number and 
for the prescribed term. If the person in 
management claims to be a hereditary 
trustee (or claims the temple as a private 
family temple) he is called upon to file 
an appropriate application and get an 
appropriate declaration from the Deputy 
Commissioner having jurisdiction. It is 
here that the trouble starts. If the ap- 
pointment of a non-hereditary trustee is 
delayed pending decision by the Deputy 
Commissioner, it is all smooth sailing. 
But if the appointment of non-hereditary 
trustee is made in spite of the claim of the 
person in management to hereditary 
trusteeship or private ownership it is all 
rough weather thereafter. The claimant 
cannot compel the intruding Hindu 
Religious and Charitable Endowments 
Department to go to Court and get its 
rights of interference declared, for it is said, 
that the statute, and the statutory powers 
exercised by the authorities under the 
statute are sufficient protection for their 
acts, and that it is for the claimant to set 
the law in motion by application to the 
Deputy Commissioner. Although there 
are no specific rules framed on the ques- 
tion as to who should be impleaded as 
respondents to such petition, the Deputy 
Commissioner is given power to direct 
the applicant to give notice to such 
parties as in the opinion of the Deputy 
Commissioner should be given and the 
Deputy Commissioner may also himself 
give notice and in particular notice is 
given to the Assistant Commissioner and 
the Departmental Inspector having juris- 
diction. The said Officials are also 
examined] at the enquiry by the Deputy 
Commissioner, and the details of their 
enquiry recorded and their reports mark- 
ed, their evidence taken and the decision 
is rendered. All this is done because if 
the claim to the hereditary trusteeship 
is recognised, the departmental authori- 
ties have no power to appoint non-here- 

itary trustees, vide section 47 and section 
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49 of the Act. If an appointment had, 
already been made, the appointment is 
rendered illegal and invalid by the 
declaration of hereditary  trusteesltip. 
Thus the Hindu Religious and Chari- 
table Endowments Department is vitally 
interested in the question whether an 
applicant under section 63 (b) is a here- 
ditary trustee or owner of a private 
temple, and the very application under 
section 63 by the claimant has the effect 
of raising a dispute. Though in most cases 
the dispute is actively carried on by the 
appointed trustee, it must be presumed 
that it is under the aegis of the Depart- 
ment which also sometimes renders finan- 
cial assistance. This is also abundantly 
proved by the fact, that when the dispute 
comes out of the sphere of the quasi 
judicial inquiries of the Deputy Com- 
missioner and the Commissioner into the 
area of the Court under section 70 of the 
Act, the defendant is the Commissioner 
of the Hindu Religious and Charitable 
Endowments Department or the State of 
Tamil Nadu represented by that Officer 
(Reported decisions do not show any 
uniformity as to which of the two forms 
has to be adopted.) 


A Civil suit for a declaration that the 
plaintiff is a hereditary trustee of a 


- religious institution and for consequential 


relief for possession or injunction falls into 
two categories according to the credentials 
of the defendants. All temples in the 
State except those which are in shambles 
and ruins with no deity or idol are pre- 
sumably under the management of some 
person in whom the administration is 
vested. He is in jural possession of the 
temple building and the properties, rea- 
lises the income and spends it for the 
temple. Heisatrustee. The hereditary 
trusteeship is only a sublimated form of 
trusteeship coming under any of the 
categories as defined in section 6 (11) of 
the Act. If, in such a case, where the 
administration has not come under the 
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jurisdiction of the Hindu Religious and 
Charitable Endowments Department, the 
rights of the temple are jeopardised, say 
by a trespasser on the land or a hostile 
claim is set up against the rights of the 
temple, say fishery rights or there is a 
theft of jewels the person entitled to pro- 
tect the rights of the deity is the trustee 
and the forum for such action is a civil or 
criminal Court. In such cases it is 
immaterial whether the plaintiff is func- 
tioning as hereditary trustee or not, and 
that is why decisions have recognised the 
rights of de facio trustees to institute pro- 
ceedings on behalf of the temple. Even 
a declaration of hereditary trusteeship by 
the civil Court in that proceeding cannot 
help him later when the temple comes 
under the jurisdiction of the department 
though it may be used as a piece of evi- 
dence, because of the exclusive jurisdic- 
tion of the Deputy Commissioner for 
deciding that matter. But on identical 
circumstances complications arise if the 
temple has come under the jurisdiction 
of the Hindu Religious and Charitable 
Endowments Department and a trustee 
has also been appointed by the appro- 
priate authority under the Act. In such 
a case the plaintiff who claims hereditary 
trusteeship and possession, regards the 


appointment of the defendant as illegal - 


and considers him as an interloper. 
But the defendant has got the sanctity 
of an appointment conferred on him 
which ex facie clothes him with all powers 
conferred on trustees under the Act, 
provided he is able to get possession from 
the hereditary trustee claimant. The 
civil Court-which gave him relief in the 
proceedings against trespassers cte. when 
the temple was not under the department 
is now helpless for he must first get his 
hereditary trusteeship declared by the 
Deputy Commissioner under the Act 
and somehow or other cling on to the 
possession and management until he 
triumphs. He may triumph in the first 
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instance before the Deputy Commissioner 
(section 63) or in the second step in the 
appeal to the Commissioner (section 69) 
or in the statutory civil suit or appeal to 
the High Court (section 70). It is in the 
process of the claimant hereditary trustee 
clinging on to possession and manage- 
ment in all these steps that complications 
arise. He cannot go toa civil Court and 
file a suit for a declaration and injunction 
or possessions The decision under review 
holds against that right. He has to 
apply under section 63 (b) to the Deputy 
Commissioner but that Officer cannot 
grant an injunction against the appointed. 
trustee. The hardship caused to the 
applicant hereditary trustee by his being 
caught on the wrong foot by the appoint- 
ment of a trustee has therefore been 
sought to be mitigated by the Autho- 
rities themselves to the extent to which 
they may resort to kindred provisions: 
Thus the claimant hereditary trustee can 
get the appointment of the trustee can- 
celled or stayed by applying by revision 
to the Commissioner under section 21 of 
the Act for stated reasons, or the Deputy 
Commissioner may hold up the issue of 
the certificate till he decides the claim 
under section 63 (b). There are of course 
further remedies like revision to the 
Government, Revision Petition and’ Writ 
Petition and Writ Appeal to the High 
Court ; and it is a sad commentary that 
the records of the department are replete 
with such adventures in litigation with 
swaying fortunes. A simple power if 
given to the Deputy Commissioner hold- 
ing Court under section 63 of the Act to 
grant interim interlocutory reliefs will 
have saved many trustees, hereditary and 
otherwise from indulging in such expen- 
sive ventures. If as a result of the deci- 
sion under review such an amendment 
of section 63 of the Act is made possible 
that will go a long way to shorten the liti- 
gations detailed above. The High Court 
has held in several decisions under the 
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statutory suits under section 70 of the Act 
that the | Court can’ pass interlocutory 
orders like injunction at the instance of 
the plaintiff-claimant and there is- no 
reason why a similar power cannot be 
given to the Deputy Commissioner or 
the Commissioner while acting quasi- 
judicially under the same chapter under 
sections 63 and 69 of the Act if that course 
is necessary to render justice. 

; 
In this context another observation of the 
Judges may need comment. The pass- 
age runs thus: “We have extracted 
section 63 of the Act and it would be seen 
therefrom that there are some matters in 


which the Board may not be interested. - 


For instance, the Board may not be 
interested whether a particular person is 
entitled by custom or otherwise to any 
honour.” Since the Board stood abolished 
with the repeal of Madras Act II of 1927 
and since that authority has been repla- 
ced by the Commissioner both under Act 
XIX of 1951 and Act XXII of 1959, when 
the Judges refer to the Board in the instant 
passage, it must be deemed that they 
refer to the Commissioner, v‘de section 117 
of the Act. As already stated’ the Hindu 
Religious and Charitable Endowments 
Department is interested in the proper 
maintenance of proper worship in the 
temples under its administration. If a 
worshipper claims that he is entitled 
to a particular honour in a temple, it is 
the look-out of the trustee in co-opera- 
tion with the priest to see whether the 
claim is proper. The presence or absence 
of a rival is immaterial. If the trustee 
feels that|the worshipper is not entitled to 
a particular honour claimed, there is a 
dispute. 'If there are rival claimants, 
the trustee may recognise a rival claim 
or negative the rights of all, in which case 
also there is a dispute. This has to be 
decided by the Deputy Commissioner 
under section 63 (e). The result is that 
whether there is a claim to appoint a 


trustee in the face of a claim of hereditary 
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trusteeship or private ownership or there ° 
is a disputed claim to an honour, the 
dispute being not between rival claimants 
but with the Department entitled to 
exercise rights under the Act whether 
they be Commissioner or Assistant Com- 
missioner or Trustee, the Department is 
directly interested in the dispute even if 
there is no rival and the Deputy Commis- 
sioner is seized of jurisdiction. It is 
obvious that it is not everybody who 
can walk into a temple and claim an 
honour. If the tying of a parivattam 
round the head of a worshipper is an 
honour, the recent proposed legislation 
abolishing the mariyadai of parivattam 
may be due to the claim to that honour 
by all and sundry and the disinclination 
of the temple authorities to incur their 
displeasure by disobliging them. If the 
legislation has not made an exception for 
the case’ of the founder’s family, or 
Matathipathi or spiritual heads and men 
of eminence in the religious field the excep- 
tion must be made to keep alive an age 
long custom and usage which no real 
worshipper will grudge, but will be eager 
to preserve and protect. 


One thing which has always been baffling 
me and which has not, so far as I am 
aware, come up for decision of the High 
Court is the effect of the impact of a civil 
suit provided for in section 101 of the Act 
on the exclusive jurisdiction of the Deputy 
Commissioner on the matters enumerated 
in section 63 of the Act. It is well-knwon 
that in a proceeding under section ror 
of the Act the parties are mostly the 
Trustee appointed by the Area Committee 
or the Assistant Commissioner as the case 
may be and a person claiming to be in 
possession under a title of hereditary 
trusteeship of a public temple or owner- 
ship of a private temple. When the 
appointing authority under the Act ap- 
points a non-hereditary trustee for a 
temple either because it is fmaware of a 
claim to hereditary trusteeship by a 
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e party, ʻ`or being aware chooses to ignore 
the same for reasons of its own, the 
appointed trustee applies under section 
101 *of the Act to the Deputy Commis- 
sioner having jurisdiction over the temple 
and gets a certificate for the properties 
of the temple with a view to take delivery 
of possession by application to the con- 
cerned Sub-Divisional Magistrate. The 
section declares categorically that the 
certificate aforesaid shall be conclusive 
evidence that the properties to which it 
relates belong to the religious institution 
and adds a proviso that the grant of the 
certificate does not bar the institution of a 
suit by the aggrieved person for establish- 
ing his title to the property. It may now 
be taken to be settled that the above 
remedy providing for a suit, is a suit out- 
side the provisions of the Hindu Religious 
and Charitable Endowments Act, that is 
to say an ordinary Civil suit under the 
Civil Procedure Code. [See the decision 
in Muthukrishnan v. Commissioner, Hindu 
Religious and Charitable Endowments, 
Madras! and also the article 
by the author published in (1969) 1 
M.L.J. (Journal) page 1.] Very obvious- 
ly the averments in the plaint in such a 
suit will be facts for making out a case that 
he is a hereditary trustee of a public 
temple or owner of a private family temple 
and the prayer in the plaint will be for a 
declaration of hereditary trusteeship or 
private ownership as the case may be 
with an added prayer for consequential 
relief either for possession or for injunc- 
tion against the appointed trustee. But 
the dispute that is raised in such a suit 
between the appointed trustee defendant 
and the claimant-hereditary Trustee 
(owner) namely, the plaintiff clearly 
falls under section 63 (b) or section 63 (a) 
of the Hindu Religious and Charitable 
Endowments Act XXII of 1959. The 
decision now under review is itself an 
authority for that position. The suit 





1. (1968) 1 MLJ. 376. 
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cannot be dismissed for the statutory 
section 101 provides for such a suit. 
But the issue cannot be tried for it offends 
against the principle of exclusive juris- 
diction of the Deputy Commissioner to 
decide that issue. The fact that the 
officer who granted the certificate under 
section ror is the Deputy Commissioner 
is totally irrelevant, for under section 101, 
the Deputy Commissioner does not act 
judicially but only as an administrative 
officer, acting in a summary manner. 
The sections of the Act under which the 
Deputy Commissioner is clothed with 
judicial powers, are the sections covered 
by Chapter V (Inquiries) of the Act, 
namely sections 63 to 70 for enquiries, 
and the provisions of the Evidence Act 
and of the Code of Civil Procedure as 
nearly as may be are made applicable to 
such enquiries. See section 110 (1) and 
(2) and (3). Thus there appears to be a 
clear conflict between the remedy of suit 
provided for an aggrieved party under 
section 101 of the Act and the exclusive 
jurisdiction conferred on the Deputy 
Commissioner in respect of matters enu- 
merated in section 63 of the Act and it is 
all the more so, since nowhere it is stated 
that the suit under section 101 is an 
exception to section 63 of the Act; and 
if at all the matter comes for judicial 
decision it cannot be ruled out that the 
provisions under section 63 will prevail 
over the provision in section 101 for filing 
a suit. The irony of the situation will 
be that even when a claimant of a private 
temple claims that his institution does not 
come under the provisions of the Act at 
all, and is unaffected by its provisions, yet 
he has to apply under the Act itself to an 
officer of the Department itself (although 
a quasi-judicial officer) for getting such a 
relief instead of being enabled to get that 
relief directly by filing a suit in the civil 
Court. 
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A CRITICAL STUDY OF CERTAIN 
ASPECTS OF THE TAMIL NADU 
AGR'CULTURISTS RELIEF 


(AMENDMENT) AGT, 1972. 
d 
By 
V. SRIDEVAN, Advocate, Madras. 


The admirable rules for legislative diction 
laid by Montesquieu in his magnum 
opus L’ Esprit des Lois are so often ignored 
by our draftsmen that the Judges while 
interpreting some of our statutes, have 
to perform the unenviable task of making 
sense out of nonsense and reconciling 
what is irreconcilable. Harsh words such 
as ‘ill-drafted’, ‘clumsy’, ‘unintelligible’ 
‘have frequently fallen from the Bench 
when the Judges are confronted with 
negligent, desultory and inartificial legis- 
lation framed extemporaneously to answer 
particular exigencies. 


Though. there cannot be any invariable 
rule for legislative diction, our draftswen 
will do well to follow at least some, of the 
scientific principles of Montesquieu, by 
adopting a simple and concise style with- 
out distracting surplusage, employing as 
far as possible absolute and not relative 
terms and by framing the statutes to 
subserve practical utility and justice, 
to confine themselves to the real and the 
actual, to avoid subtleties and confusion 
of the main issue by the indiscriminate use 
of exceptions, limitations or modifications. 
A recent statute enacted in the State of 
Tamil Nadu, viz., The Tamil Nadu Agri- 
culturists Relief (Amendment) Act, 1972 
(Tamil Nadu Act VIII of 1973) has far- 
reaching consequences and yet suffers 
from the use of confusing and incongruous 
expressions leading to baffling and oppo- 
site interpretations. This Amending Act, 
hereinafter referred to as the New Act has 
amended and repeled the -Tamil Nadu 
Agriculturists Relief Act, 1938 (Tamil 
Nadu Act IV of 1938). The amendment 
has been done in a peculiar manner. The 
J—3 
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principal Act has keen decapitated by the 
New Act and a new head has been grafted 
over the body, bringing in its wake enor- 
mous practical problems. 


The principal Act was originally enacted 
to provide relief from indebtedness to a 
certain category of agriculturist debtors, 
who were suffering heavily on account of 
the economic depression and low prices of 
agricultural products in the 1930s, on the 
one hand and the mounting burden of 
interest on the borrowings, on the other. 
Under the principa! Act; the debts paya- 
ble by these agriculturists were classified 
into thrée groups:— 


(i) the debts incurred prior to Ist 
October, 1932, (depression days). 


(if) the debts incurred before Ist 
October, 1937, i.e., the date of the Bill, 
but subsequent to rst October, 1932 
(post-depression) and 


(iii) the debts subsequent to the Act. 


Section 8 of the principal Act dealt with 
the first group and a provision was made 
expressly in Sub-section (1) of section 8, 
for the discharge of all outstanding interest 
on ist October, 1937. The Sub-sections 
(2) and (3) of section 8, referred to the 
rule of damdupat, recognising the right of 
the creditor to claim or retain the princi- 
pal advanced together with interest equal 
to the principal. In 1948, amendments 
were made by enacting a rule of appro- 
priation in section 8, by adding an Expla- 
nation, regarding non-specified pay- 
ments towards the debt, as it had caused a 
good deal of controversy. The amend- 
ment provided that all non-specified 
payments should go towards the principal. 
Section 9 of the principal Act provided 
for scaling down of the debt falling within 
the second group by scaling ‘only the 
interest in excess of 5 per cent per annum. 
The right to revive integest upto 5 per 
cent. per annum was recognised. Section 
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33 of the principal Act covered the debts 
falling within the third group and it 
provided for scaling down all interest due 
on dny debt incurred after the commence- 
ment of the Act, so as not to exceed a sum 
calculated at 64 per cent. per annum 
_ simple interest, if recovery is made through 
the Courts of law. By the Amending Act 
of 1948, a special provision in section 
9-A was introduced to scale down the 
debts in respect of usufructuary mortga- 
ges which to a large extent were exempt 
from the operation of the principal Act. 
It is not necessary to refer to the other 
sections of the principal Act as they are 
not germane to the issue dealt with in this 
Article. 


The above summary of the effective provi- 
sions of the principal Act would show that 
despite depression and heavy indebted- 
ness of agriculturists, the drastic provisions 
such as wiping off interest, the rule of 
damdupat, the appropriation of undefined 
payments towards the principal, were 
made applicable to debts incurred before 
Ist October, 1932. For the other two 
groups of debts, interest was payable but 
at a reduced rate. Sections 8 and 9 of 
the principal Act can be considered to be 
obsolete, as such debts incurred more 
than 4 or 5 decades ago, are not likely 
to be outstanding and the scope for the 
application of these provisions now has 
become practically nil. 


The New Act has been introduced giving 
life to section 8 by altering the crucial 
date into 1st March, 1972 and by applying 
the principle of damdupat in respect of 
debts incurred prior to 1st March, 1972. 
The New Act has also made several other 
changes in respect of exempted debts, the 
qualification and status of debtors etc, 
How far, the New Act itself is warranted 
is a debatable question. There is hardly 
any justification for a radical amendment 
of this nature, especially when the prices 
of agricultural commodities and products 
have since risen*manyfold and the Nation 
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is not facing any crisis such as economic. 
depression. On the other hand, there is a 
heavy demand for agricultural products, 
Be that as it may, the New Act has been 
hastily made, creating confusion and 
practical problems by its novel method 
of amendment and use of incongruous 
words and phrases. The New Act repeals 
the principal Act and substitutes another 
in its place. There is however no saving: 
clause, protecting the rights accrued 
under the principal Act. The class of 
people who get benefit under the New 
Act maybe different from those who were 
benefited by the principal Act. It would: 
appear that it is not necessary for anyone 
to get the benefits under the New Act, to 
be an agriculturist on the date of incurring 
the debt. It is possible to conceive of a 
category of persons who were entitled to 
the benefits of the principal Act, but are 
not entitled to the benefits under the New 
Act. As there is no saving clause, the 
New Act will have to be applied and these 
persons even in respect of pending procee- 
dings, will not derive any benefit. Further 
there is absolutely no provision fixing the 
rate of interest for debts incurred prior 
to 1st March, 1972. The provisions of 
the principal Act will not also apply for 
determining the rate of interest. It is 
unfortunate that our draftsmen did not 
pay any attention to some of these aspects. 
There are some words which are proper 
and more germane to the principal Act 
and which are retained in the New Act 
without being pruned. For instance, 
section 9-A as amended under the New 
Act applies to all mortgages executed at 
any time before rst March, 1972. There 
are several sub-sections in this section 
which refer to interest as’ scaled down 
under section 13. Section 13 as amended’ 
under the New Act however is applicable 
only in respect of debts incurred subse- 
quent to 1st March, 1972. This position. 
is incongruous and could have been 
avoided. 


1) 


The New Act contains only two provisions 
for scaling down i.e., sections 8 and 13. 
Section 13 applies only to debts incurred 
after 1st. March, 1972 and not before. 
Sub-section (1) of section 8 of the principal 
Act relating to wiping off of outstanding 
interest, though it was found in the Bill, 
has been omitted in the Act. There is no 
specific provision to wipe off interest in the 
Act after the omission of Sub-section (1) 
of section 8. 


A reading of Sub-sections (2) and (3) 
of section 8, indicates that a creditor is 
entitled to receive an amount by way of 
interest equal to that of the principal. 
Explanation 1 to section 8 has been modified 
to the effect that all payments whether 
specified towards: principal or interest, 
would be appropriated towards’ the 
principal and would go in reduction of 
the same. 


Sub-section (3) of section 8 runs as follows: 
‘Where the sums repaid by way of princi- 
pal, or interest or both, fall short of twice 
the amount of the principal, such amount 
only as would make up this shortage, or 
the principal amount or such portion of the 
principal amount as is outstanding which- 
ever is smaller, shall be repayable.” 


~———_ 


Before proceeding to consider this Sub- 
section in dé‘ ail, one has to remember that 
this Sub-section has to be read along with 
Sub-section (2) of section 8. Sub-section 
(2) recognises the payment of interest 
equal to that of the principal. 


The Sub-section (3) directs the debtors to 
pay the smaller of the two amounts viz., 
such amount only as would make up twice 
the principal amount (whenever amounts 
are repaid towards the debt) on the one 
hand and the principal amount or- the 
portion of the principal amount as is 
outstanding, on the other hand. It may 
be seen that whenever payments are made 
towards the debt, the former category 
cannot arise, as the portion of the princi- 
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pal amount, i.e., the balance in the prin» 
cipal after deducing payments, will 
always be smaller than either the principal 
amount, or twice the principal anfount 
less payments made. In other words 
*P-Q’, will always be smaller than 
either ‘P’ or ‘2P-Q’, where ‘P’ is the prin- 
cipal amount and ‘(QQ’is the payment made. 
Hence there is no necessity to provide for 
the former category at all. The provi- 
sion of the former category in the Sub- 
section can be justified only in respect of a 
case where the payments made, exceed the 
principal amount but fall short of twice 
the principal amount and where therefore 
the question of applying the clause ‘princi- 
pal amount or portion of the principal 
amount as is outstanding’ does not arise. 
However the language of the former 
category does not inspire any such exclu- 
sive application. On the other hand, such 
a construction of Sub-section (3), would 
lead to an inequitable and discriminatory 
result. For instance, let us take the case 
of a debtor who has to pay the principal 
of Rs. roo and interest of Rs. 150. If he 
has paid Rs. 110 on the whole, the same 
in the first instance would go in discharge 
of the principal as per the amended Expla- 
nation I to section 8. He would still 
have to pay Rs. go as per Sub-section (2) 
and the first category of Sub-section (3) 
of section 8. If on the other hand, he 
had paid only Rs. go on the whole, the 
entire debt gets discharged provided he 
Pays only Rs. 10, as in this case, the latter 
Portion of the second category of Sub- 
section (3) is applied. This construction 
provides not only for an unfair discrimina- 
tion but also for a premium on honesty. 


If Sub-section (3) is to be interpreted to 
mean that in cases where payments are 
made towards the debt, the first category 
is applicable, and in cases where no pay- 
ment at all is made, the first portion of 
the second category is applicable, then 
the latter portion of the second category 
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* and the clause ‘whichever is smaller’ are 
unnecessary. 


Sub‘section (3) gives an impression that 
payment of interest is not contemplated 
when the debtor has not repaid any 
amount, or when he has repaid amounts 
less than the principal. This is however 
not the intention of the legislature and 
in fact it is quite the contrary. This can 
be gathered from the following factors: 


(1) Historically and economically view- 
ing, interest was not wiped off under the 
principal Act except in case of pre-1932 
debts. i 


(2) Sub-section (1) section 8 of the princi- 
naal Act, wiping off interest outstanding 
on a particular date, has been deleted in 
the New Act. 


(3) Sub-section (2) and the first portion 
of Sub-section (3) of section 8 clearly 
contemplate payment of interest, even 
though there is a ceiling on the quantum. 


(4) While certain types of creditors like 
Banks, Co-operative Societies, Public 
Companies etc. can collect interest with- 
out any limitation, the legislature would 
not have intended to deprive the indi- 
vidual of getting reasonable interest on 
the amounts due to him. 


As section 8 of the principal Act stood 
prior to the New Act, the entire interest 
outstanding was wiped off [vide Sub-sec- 
tion (1)] and only non-specified payments 
towards the debt were appropriated 
towards the principal. Therefore Sub- 
section (3) contemplating the payment of 
the smaller of the amounts viz., the differ- 
ence between twice the principal amount 
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Therefore the use of the words ‘principal 
amount or portion of the principal amount’ 
in Sub-section (3) without providing for 
the interest which has not been wiped off, 
is inappropriate. Our draftsmen ought 
to have deleted these words and used 
instead, the word ‘debt’ in Sub-section (3). 
In that case the position would have been 
clearer as debt includes interest. 


It is unfortunate that our draftsmen have 
ignored the impact of the deletion of 
Sub-section (1) of section 8,and the amend- 
ment of the Explanation 1 thereof, on other 
provisions of section 8. 


It is therefore submitted that Sub-section 
(3) of section 8 requires amendment and 
reconsideration. We hope that our legis- 
lators will set right the matters before the 
public are put to inconvenience and 
hardship on account of the confusing 
state of affairs. 


and sums actually paid, or the principal ~ 


amount or portion of the principal 
amount as is outstanding, is perfectly 
understandable. But wnder the New 
Act, interest is not wiped off and as per 
the amended Explana‘ion I to section 8, 
all payments,made towards the debt are 
to be appropriated towards the principal. 


Ilj 


ADDRESS AT 

THE CONFERENCE OF DISTRICT 
JUDGES AND DISTRICT 

MAGISTRATES * 


By 
Justice MAHARAJAN. 


My Lord the Chief Justice, Hon’ble 
colleagues and colleagues of the State 
Judiciary, 

While I was a District Judge, I made 
repeated! representations to the High 
Court about the need and the urgency for 
convening a conference of this kind. 
Mr. Justice P. Rajagopalan, who had a 
passionate preference for District Magis- 
trates, vetoed my proposal on the ground 
that thei Government would not pay 
travelling allowance to the District Judges. 
I am delighted that our dynamic Chief 
Justice has found the will and the means 
to convene such a conference and translate 
our dreams into a reality. The beneficial 
effects of such a conference are consider- 
able. 





Very often, we start our judicial careers 
as District Munsifs in some Taluk Centres. 
I myself, was posted as District Munsif 
first to Vriddhachalam. There you re- 
present the very peak of authority. 
Everybody looks up to you. Your judg- 
ments can make or mar the lives of 
men litigating before you. If you are 
young and immature, you become drunk 
with your : own sense of importance and 
become immune to all possibilities of 
improvement. A Professor of Literature 
came and stayed with me for some days 
while I was a: District Munsif, and after 
observing all the incense that was being 
burnt before me, he said, 


‘You seem to be a most important person 
in this pl: You are in fact a dog on its 
own dung-hill’’. 





* On 15741973. 
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I would never forget this cynical yete 
true remark. Very few could tell a 
Judge to his face what his defects are. 
Some sycophant lawyers, on the eve of 
getting an order of attachment before 
judgment or an interim injunction, come 
and tell you in the Chambers, 

“During the past go years, I have not 
seen a man with such a wonderful know- 
Iedge of law and legal acumen as your- 
self”. 

Most of us take these flattering words at 
their face value. We never bother to 
put ourselves under the microscope and 
detect our own infirmities and limitations. 
We refuse to grow, because we live in a 
kind of ivory tower, which is accessible 
only to a few flatterers who assure us that 
we represent the limit of judicial wisdom. 
The only corrective I can think of is to 
rub shoulders with fellow judicial officers, 
compare notes with them and discuss 
administrative and judicial problems with 
earnestness and with a view to self- 
improvement. I used to hand over my 
judgments after they were delivered to 
senior judicial Officers and request them 
to criticise my judgments candidly and 
mercilessly, so that I could improve my- 
self. I have benefited very consider- 
ably from such discussions. I consider 
that judicial Officers must have enough 
humility to understand that it is part of 
their judicial duty tobe perpetual students, 
to learn every minute and to keep sharpen- 
ing their judicial sensibilities till they _ 
retire. That kind of humility is bound to 
be induced by conferences of this kind. 


I may recall the case of a friend of mine, 
who retired as District Judge and who 
served under me as a Subordinate Judge. 
He was blissfully unaware of his judicial 
infirmities till his promotion was with- 
held by the High Court on the ground 
that he did not know how to write a 
judgment. He came and complained to 
me: 
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*st All these 25 years, I have been a judicial 
Officer. I have never been told by 
anyhody that there was anything wrong 
with my judgment. Will you please tell 
me what is wrong?” 


I told him, 


“Evidently, you have insulated yourself 
from all criticism. You reproduce the 
evidence of each witness in your judgment: 
“P.W 1 says this, P.W. 2 says that and 
D.W. 1 says this, and D.W. 2 says that.” 
You then list out the Exhibits and give 
the particulars of those Exhibits. Then 
in the one and only original sentence of 
yours, you say in your judgment: “TI 
therefore conclude that the plaintiff has 
no case and dismiss the suit’.” 


Now, this Judicial Officer had been doing 
it for two decades and nobody at the 
Bar dare bring his defects to his notice. 
Had he compared notes with his colleagues 
and exposed himself to healthy criticism, 
he could certainly have rectified his 
defects. 


I want that the discussions of this con- 
ference must be in groups, intimate and 
informal. Open yourself out to your 
colleagues and ask them to criticise you 
in a friendly manner and learn how to 
tolerate that criticism. Most of us have 
to work at high pressure and we, therefore, 
tend to become mechanical and wooden, 
Our former Chief Justice Mr. Ananta- 
narayanan used to say that the very act of 
judging fellow-men vitiates the Judge’s 
personality. That statement contains, 
I am afraid, merely a half truth. What 
vitiates the judicial personality is, not the 
act of judging fellow-men, but the perni- 
cious manner in which the act is perfor- 
med. If the act of judgment is informed 
by the cold light of reason and the warmth 
of humanism and a missionary zeal to 
render justice, it is bound to contribute to 
the fullness amd richness of a judicial 
career, 
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My learned brother, Mr. Justice K.S. 
Venkataraman, has told you about the 
number of difficulties which we, at the 
Referred Trial Bench, had to come up 
against. Once, my learned brother had 
to spend six hours before correlating 
successfully the numbers of Material 
Objects in a particular case with the 
item numbers in the Chemical Examiner’s 
report. That was because the numbers 
given by the Chemical Examiner and the 
Serologist did not tally, and the numbers 
given by either of them did not tally with 
the numbers allotted by the trial Court to 
the Material Objects. Some mistakes 
committed by an inadvertent Sessions 
Judge on this account have caused twa 
Judges of the High Court dealing with the 
Referred Trial Case so many hours ta 
trace the root of the mistake. If the 
mistake had not been traced and rectified, 
the defence Counsel concerned could 
argue with impunity that neither the 
weapon nor the garments seized from the 
accused bore any incriminating blood- 
stain. Itis better, therefore, that Seasions 
Judges while examining the Magisterial 
Clerk and marking’ through him the 
Magistrate’s requisition and the reports 
of the Serologist and the Chemical Exami- 
ner, do the necessary correlation of the 
Material Objects’ numbers with the item 
numbers allotted by the three authorities, 
viz., the Sub-Magistrate, the Chemcial 
Examiner and the Serologist. If care is 
taken to record this correlation in the 
deposition of the Magisterial Clerk, there 
will be no need to waste judicial time at 
any later stage. 


Another thing I- wish to emphasise is 
what has been referred to by my learned 
brother Krishnaswamy Reddy, J., viz., the 
importance and the value of the great 
weapon that section 165 of the Evidence 
Act gives every judicial Officer for getting 
at the truth. The power given to the 
Judges under section 165 of the Evidence 
Act is very much unlike the power a Judge 
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enjoys under the French system. While 
T was in Pondicherry and by force of habit 
{ tried to apply section 165 of the Evidence 
Act, I was repeatedly told by French Jurists 
that the French Law expects a Judge to 
behave like an Umpire in a boxing contest. 
‘He can give a ruling—“It is fair or foul”, 
but he cannot participate in the game or 
interfere with it. You must allow the 
parties to lead such evidence as they 
choose. You cannot direct them to pro- 
duce documents. When both the parties 
ask the Judge not to go on with the 
trial, but to adjourn it, the Judge should 
put the whole case in cold storage 
till the parties in God’s good time want a 
revival of the trial. The French theory 
is that the Court has no business to poke 
its nose into the affairs of the litigant, 
and the litigants know their interests best. 
On the contrary, as pointed out by my 
earned brother, section 165 of the Evi- 
dence Act assigns a more dynamic role 
to the Judge in the quest for truth. It 
enables and empowers the Judge 
to put any question he pleases to 
any witness in any form at any time. 
You can even put irrelevant questions, 
and neither party can object to it on the 
ground of irrelevancy. ‘The only limita- 
tion upon you is that you cannot act 
upon irrelevant evidence. The section 
gives you a precious opportunity to delve 
deeper and deeper into the case and get at 
the truth. How many of our Judges 
have the inclination or the energy to play 
the dynamic role, which the Evidence Act 
expects of them? Take for instance, the 
expert’s evidence, which my learned 
brother was referring to. Most of the 
doctors come into the box in a sessions 
trial and impose themselves upon the 
Court with their sesquipedalian Latinisms. 
They scare you off with words. How 
many of you have the curiosity and the 
inquisitiveness to probe energetically and 
scientifically into the basis of the doctor’s 
opinion? If you do not understand their 
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quaint medical jargon, tell them, “I don't 
understand your Latin. Please explain 
in a layman’s.language what you mean.’ 
After stripping the expert’s opinion of its 
pedantic-clothings, we shall be in a posi- 
tion to understand it and then probe into 
its rationale. As a Sessions Judge, I - 
would never take the correctness of the 
doctor’s opinion for granted. Because my 
questions were inconvenient, the doctors 
felt annoyed, and sometimes they felt 
forced to swallow their own opinions, 
when they were made to realise that they 
had been far too dogmatic. In fact, all 
the doctors at Coimbatore went on a 
deputation to the Director of Forensic 
Laboratory some years back and reported 
to the Director that I was harassing them 
by putting them inconvenient and some- 
times, uncomplimentary questions. The 
Director told them, “I have been reading 
this particular Judge’s criticism of doctors, 
and I think his criticism is well founded. 
The doctors have a duty to explain their 
opinions to the Court, and when confron- 
ted by the opinions of authorities in their 
field, the doctors must have the scientist’s 
humility to own their errors.” Very 
frequently, we find young inexperienced 
men, who have put in just two years 
service as doctors, getting into the box 
and giving emphatic and unqualified 
opinions. Most of them are unscientific 
enough to feel that they have a vested 
interest in their opinions. They there- 
fore, try to justify their opinions by hook 
or by crook. Little do they realise that 
the impact of their opinions on the evi- 
dence has far-reaching consequences upon 
the lives and liberties of citizens. 


Once a lady doctor, who had a very bad 
reputation,—that is what the then Director 
of Medical Services told me later,—came 
into the box. She admitted a patient, 
who had received a stab injury in the 
abdomen. She stitched yp the external 
injury without bothering to probe into it. 
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Thirty days later, the injured man died. 
The question arose as to who was respon- 
sible for the murder. I had to decide 
the ‘difficult question whether it was the 
simple hurt caused by the assailant that 
resulted in the murder or whether death 
was due to the neglig nce of the lady doc- 
tor, who sutured up the wound with 
unholy and negligent haste without even 
probing into it. I had no option but to 
conclude that it was the doctor who was 
responsible for the death. That doctor 
filed a petition in the High Court for 
expunction of my remarks, and an eminent 
Judge of the High Court summoned the 
First Physician of the Government of 
Madras to fiad out whether my opinion 
was correct, and the First Physicain was 
examined here as a witness,—a rather 
extraordinary procedure. Luckily for me, 
the First Physician agreed with my opin- 
ion and put the blame squarely on the 
lady doctor. He opined that if the lady 
doctor had probed the wound and treated 
the patient, she could have discovered the 
puncture in the peritoneum and saved 
the patient by giving him the proper treat- 
ment. IfI had unquestioningly accepted 
the lady doctor’s opinion, I would have 
had no option but to send the accused in 
that case to the gallows. Had I done so, 
I would have been guilty of a grave 
miscarriage of justice. That is why I say 
it is immoral for a Judge to be bamboozled 
by an expert into accepting his opinion 
uncritically. It is the duty of a Judge to 
equip himself with knowledge in the 
special ficld of the expert. Otherwise, 
he will be brow-beaten and confounded 
by the expert. Take for instance, the 
Workmen’s Compensation cases, in which 
doctors give gratuitous opinions about the 
loss of earning capacity of a workman as a 
result of his losing an eye or a limb or 
a fiager. The doctor can certainly speak 
with authority about the extent of dis- 
ability suffered, and say ifit is a permanent 
Partial or a permareat total disability. 


(1973 


But he does not have the expertise neces- 
sary to estimate the loss ofearning capacity 
of the disabled person—which is a matter 
to be decided by the Judge on the basis of 
relevant evidence. Most Judges, I find, 
accept the doctor’s opinion as gospel 
truth and rely upon it, even without 
discussing it. It is, therefore, good to 
remind you, as my learned brother 
Krishnaswamy Reddy, J., has done, of 
your statutory duty to find out the truth 
undistracted by the attempts of either 
party to distort the truth. Mr. P. Rama- 
krishnan, who retired as a Judge of this 
Court, was the Principal District Judge 
of Tirunelveli and I had to handle a brief 
before him, when I was a member of the 
Tirunelveli Bar. Suddenly, the Judge 
asked, “You say your client is truthful. 
How are you to find out the truth?” I 
replied, “Truth, they say, lies at the 
bottom of a bottomless well. You can 
never see truth uncontaminated in this 
world. Absolute truth is not available 
for mortal eyes to see. All truth is mixed 
with untruth. Therefore, it is all the more 
difficult for the Judges to sift truth from 
untruth.” Speaking of judicial dificul- 
ties in getting at the truth, I desire to say 
that we must give the Judges every availa- 
ble facility for finding out the truth. 
When I was a Sessions Judge at Coimba- 
tore, I made a request that the High Court 
might be pleased to supply to every 
Sessions Judge a human atlas produced 
by an English Company. It gives a 
three-dimensional representation of the 
human system and is in three parts. One 
part gives a three-dimensional representa- 
tion of the skeletal system, the second part, 
of the muscular system, and the third of 
the nervous system. If a sword 9” long 
is thrust upward in the lower part of the 
abdomen, it is difficult for us to imagine 
which internal organs will be affected by 
the thrust. But this atlas will show us 
vividly the route of the injury. It cost 
Rs. r5 in those days. But the request 
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Was turned down by the High Court on 
the ground that it would be costly to 
Supply the atlas to every Sessions Judge. 
(At this stage, the Chief Justice announced 
that he would direct the atlas to be supp- 
lied to every Sessions fudge). I am so 
happy that my Lord the Chief Justice is 
now accepting my request, which was 
turned down previously. I dare say that 
it will be of immense help to the Sessions 
Judges. 


Another thing which I may refer to is the 
need for Judges to take special interest 
in weeding out corruption. I think much 
can be done by the Sessions Judges in 
that direction. While I was Sessions 
Judge at Madurai, I learnt that whenever 
I passed a bail order, the Bench Clerk 
concerned would retain the copy of the 
order with himself and would not part 
with it to the lawyer till he was paid 
Rs. 100. This had been happening, I 
was told, for over ten years. I told the 
Bench Clerk in open Court within the 
hearing of the Bar: 


“As soon as I pass a bail order, I will 
give the office half an hour to get it typed. 
It must be brought to my table by 1 P.M. 
for my signature, and the copies will be 
delivered in open Court to the lawyers 
concerned at 1 p.m.” 


This practice immediately eliminated the 
corruption that had been in vogue for over 
a decade. If you have the missionary 
spirit, the zeal of a crusader, and, if you 
feel that you are the instrument of a higher 
power sitting on the Bench, you must be 
able to find out many other effective ways 
of eliminating corruption of this kind. 
Lastly, I wish to say a word or two about 
exhibitionism injudgments. I have in my 
hands two judgments of a Sessions Judge. 
I have regard for his erudition and his 
wholesome cultural interests. So, I do 
not wish to mention his name. In one of 
his judgments, this is what he states : 
J—4 
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“ The learned Counsel -for the accused? 
submitted that there are instances in 
epics which show that the son had mur- 
dered his mother. He quoted in this 
connection poem No. 144 in ‘Uthara 
Kandam in Kambaramayanam at 
Page 643, sixth volume, by V.M. Gopala- 
krishnamachariar, 1962 Edition, wherein 
it has been stated that Parasurama who 
had been directed by his father Jama- 
thagni killed his own mother Renugathevi 
since while she had gone to the river Ganga 
for bathing and bringing water for doing 
“Omam” by her husband, on seeing 
Chitrarathan, a Gandharva playing in 
the river along with Apsaras women, had. 
a liking on him and stood for some time 
seeing him and when she came back to 
her husband with the water after some 
delay, her husband finding out the cause 
for her delay directed his first four sons 
to kill her without any hesitation in their 
mind saying that she had lost her chastity 
since she had a liking for a moment 
towards a Gandharva. But they refused 
to do so; but when Jamathagni directed 
his fifth son Parasurama to kill his mother, 
Parasurama killed his mother at once in 
obedience to his father’s direction in order 
to save Dharma.” 


After dealing with the Parasurama episode, 
the learned Judge proceeds to quote 
several songs from Kambaramayana, 
presumably in order to prove that matri- 
cide is not something unusual. 


Now, I shall take up the other judgment» 
That is a case where a mother commit 
infanticide, and that is the provocation for 
the Judge to narrate elaborately the 
story of “Nalla Thangal”, and then to 
make a reference to Shakespeare’s Mer- 
chant of Venice, from which nearly 25 
lines are quoted beginning with the line, 
“The quality of mercy is not strained ”, 
These quotations, apart from failing to 
clarify any obscure truth of psychology 
or reinforcing any relevant argument, 
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give the impression of an utter lack of 
judicial sobriety and dignity. Not that 
I 4m against literary pursuits by Judges. 
I would certainly like them to have the 
experience of enlargement of conscious- 
ness by sousing themselves in literature. 
But if that kind of éxtra-judicial learning 
is going to affect, impair or subvert the 
judicial faculty, it would be better for a 
Judge to abandon such pursuits. Litera- 
ture ought to give you a correct imagina- 
tive and human approach to problems 
that you have to tackle. It ought not 
to intrude into the judgments as a piece 
of exhibitionism. I remember Chief 
Justice Spens of the Federal Court of 
India writing a judgment in which he made 
uncomplimentary references to Mr. Justice 
Sen of the Calcutta High Court and com- 
pared him with Alice in Wonderland. 
After the matter was remanded to Mr. 
Justice Sen, the latter in a judgment of 
austere dignity, admonished the Federal 
Court Judge for violating all judicial 
convention by referring to a fictitious 
character in the judgment. The Law 
Reports of England show that you can 
improve your judgments without import- 

ing literature into them. One exception 
to this rule was Lord Birkenhead, who 
was a triple First in Law, Literature and 
Politics and who had an extraordinary 
sense of appropriateness and could there- 
fore quote literature in his judgments and 
get away with it. Milton, after becom- 
ing blind, wrote a sonnet on his blindness. 
He said, “God, you have made me 
blind, I trust you will accept even a blind 
man’s services, The King has ambassa- 
dors, who ride across the hills and dales 
to foreign lands and serve him loyally. 
The’ King has also a Guardsman at his 
palace gate, who by merely standing and 
waiting at the gate serves the King with 
equal loyalty.” After expressing this 
sentiment, Milton closed the sonnet with 
the line, “‘He,also serves, who stands and 
waits”, Lord Birkenhead. quoted this 
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line in a classic judgment of his. A man 
went inside his house and committed 
murder, whereas his friend stood at the 
gate to see nobody interfered with the 
murder, The question arose whether the 
accessory before the fact, that is to say, 
the man, who waited at the gate, would 
be equally guilty with the principal offen- 
der. Lord Birkenhead, while holding 
that he was equally guilty and inflicting 
life sentence on both, wound up his judg- 
ment with the Miltonic line, “He also 
serves who stands and waits.’ I do not 
think that men of lesser stature should 
ever attempt to quote frdm literature in 
their judgments. 


In March, 1943, that is, three months 
before I was appointed as District Munsif, 
I happened to make a speech on “‘Laugh- 
ter and Tears” under the chairmanship 
of Mr. P.V. Balakrishna Iyer, who was the 
then District Judge of Tirunelveli and 
who later became a Judge of this High 
Court. The theme of the speech con- 
strained me to send the audience into 
peals of laughter and then to make them 
shed tears of pathos. In his concluding 
speech, Mr. Balakrishna Iyer remarked, 
“Mr. Maharajan has been recruited to the 
judiciary. Very shortly he will be a 
District Munsif. I wish to give him this 
warning, ‘If you are going to import 
laughter into your judgments, you may 
have to shed tears’.”? That is a piece of 
advice which I have tried my best to 
follow and which I commend to all of 
you for acceptance. 


ii] 
A CRITICAL COMMENT ON 
KANNAPPA MUDALIAR v. STATE 
OF MADRAS, (1968) 21 S.T;G. 41 : 
(1968) i MLL.J. 6: ALR. 1968 Mad. 
329 ; CITY OIL MILL v. JOINT 
COMMERCIAL TAX OFFICER, 
(1970) 25 S.T.O. 33. 


By 
Sar R.S. VENKATACHARI, Advocate, 


In the above two cases, the Madras High 
Court has interpreted entry 6 (4) of the 
Second Schedule to the Tamil Nadu 
General Sales-tax Act, 1959, pertaining 
to the entry of oil seed. In Kannappa 
Mudaliar’s case1, it was held that coconuts 
are not ‘oil seeds’ within the meaning of 
item 6 (a) of the Second Schedule of 
Tamil Nadu Act I of 1959. In the City 
Oil Mills case*, it was held that copra 
cannot be considered as “oil seed? 
within the meaning of section 14 of the 
Central Sales Tax Act, 1956. 


The decision of the Supreme Court 
of India in Avadh Sugar Mills Lid. 
v. The Sales Tax Officer®, interpreting the 
expression “oil seed” found in the Sales 
Tax Law considerably shakes the weight 
of the authority of the above Madras 
rulings and in fact impliedly overrules 
them also. 


It is interesting however to note the history 
of the case law as to the meaning of “oil 
seed” as interpreted by the several 
High Courts. The earliest decision on the 
point, holding that coconut, both fresh 
and dried, extensively used for oil, is an 
‘oil seed” is found in Alikoya and Company 
v. State of Kerala*, Again the Mysore High 
Court pointed out in a leading case on 
the subject, Kasthuri Seshagiri Pai and Co. v. 





I. (1988) 21 S.T.G. 41: 
ALR. 1968 Mad. 329. 

2. (1970) 25 3.T.G. 33. 

3 (1973) 31 S.T.C. 469. 

4 (1961) 12 8.T.Q. 567. 


(1968) 1 MLJ. 6: 
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Deputy Commissioner of South Kanara’, that 
the expression “oil seed’? appearing in 
section 14 (vi) of the Central Act ineludes 
coconut and copra and rejected the con- 
tention of the learned Government 
Pleader on behalf of the respondent, in 
that case, contending to the contrary, 
and urging that coconut and copra are not 
“oil seed” and that coconut is a fruit and 
that copra is a dried fruit and that nei- 
ther of them is “oil seed”. This Mysore 
High Court decision has been approved 
by Hegde, J., in Avadh Sugar Mills case®. 


Chandra Reddy, C.J., delivering the 
judgment in Sri Krishna Coconut Company v. 
The State of Andhra Pradesh’, observes 
at page 197: ‘“ Incontrovertibly coco- 
nuts also are comprehended within the 
expression “oil seeds”. The latest deci- 
sion of the Andhra Pradesh High Court, 
is that reported in Tagoob Mohammad of 
Kanchili v. C.T.C., Srikakulam®, deals 
exhaustively with the case law on the 
subject and Obul Reddy and Madhava 
Reddy, JJ., allowed the writ petition filed 
by Tagoob Mohammad, holding that the 
petitioner’s turnover on “‘watery coconut” 
at Io per cent is illegal and that the 
petitioner is entitled to refund of tax 
under section 15 (d) of the Central Act in 
view of the conclusion that “watery 
coconuts” are “oil seeds’? and that the 
turnover must be determined in accord- 
ance with the provisions of the Central 
Sales Tax Act. 


In the decisions of the Madhya Pradesh 
High Court in Commissioner of Sales Tax v. 
Bakhat Rai and Company® and in the deci- 
sion of the Punjab and Haryana High 
Court in Hans Raj Choudhri v. J.S. Rajyana 


53. (1961) 12 S.T.Q. 629 : ALR, 1962 Mys, 


6. (1973) 31 S.T.O. 469: I.L.R. (1963) A.P. 
: ALR. 1962 A.P. 375. 
7. (1962) 13 S.T.Q. 193: LL.R. Copa A.P. 
: ALR. 1962 A.P. 375. : 

8. (1971) 28 S.T.Q, 110. 

g. (1966) 18 S.T.C. 285: 1966 M.P.L.J. 977. 
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Excise and Taxation Offcer!®, it was held 
that groundnut is not an oil seed. The 
Supreme Court disagreed with the views 
expressed in the above two cases and 
accepted the interpretation of the 
Allahabad High. Court in Avadh Sugar 
Mills v. Sales-tax Officer and another??? 
and have affirmed the said decision in 
Avadh Sugar Mills case!3. This decision 
follows the interpretation already 
adopted in two earlier cases by 
the Supreme Court in Commissioner of 
Sales-tax, Madhya Pradesh, Indore v. Faswant 
Singh}8, and in Ramavatar Budhai Prasad v. 
Assistant Sales-tax, Officer Akola‘, that the 
expressions occurring in sales-tax laws 
should be construed not in any technical 
sense but as understood in common 
parlance. 


The correctness and soundness of the 
decision in Kannappa Mudaliar v. The 
State of Madras!5, has been doubted in 
State of Orissa v. Dinabandhu Sahu and 
Sons.1® and again by the Allahabad High 
Court in a recent case Commissioner 
of Sales-tax v. Ram Kumar Nanda Kumar™. 
“In the Allahabad High Court case, it is 
clearly pointed out in Commissioner of Sales 
Tax v. Ram Kumar Nand Kumar’ as 
follows:— 


“Our attention has been drawn to a cas® 
of the Madras High Court in S. Kannapp? 
Mudaliar v. The State of Madras15, and 
of the Madhya Pradesh High Court in 
Commissioner of Sales-Tax, Madhya Pradesh 
Indore v. Bakhat Rat B Co.2*, where a 
contrary view has been taken. In these 





10, (1 E7 19 8.T.G. 489. 
1 (19 21 §.T.C. 295. 
12. (1973) 31 8.T.C. 469. 


8.T.a. S.a. 
BOR. at (1967) 2 say bs : KR Des 
8.0. 1454. 


tg. (1982) 1 An.W.R.` (8.Q.) 27 : (z962) I 
. (8. : $.C.J. 43 : A.I 
ue (B a7 abe 8 as ALR- 6 


M.L.J.6: S.T.Q. 41. 
ioe) 24 BEA. wag at 298 
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10, I 

37. (1973) 34 5.T.Q. 321. 

38, (1973) 31 S.T.Q. 321 at 324. 
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two cases the provisions of the Central 
Sales-tax Act were not taken into consi- 
deration and for that reason, we are, 
with respect, unable to agree with the 
view expressed in those cases. We accord- 
ingly hold that coconuts are oilseeds”. 


It is also worth mentioning that the 
Andhra Pradesh High Court has held in 
State of Andhra Pradesh v. Appanna 
Satyanarayana Murthy and Raja Rao and 
Company and others?°, that the levy of tax 
or “copra” relating to the assessment year 
1957-58 and subsequent years could not 
be sustained and that the levy ceased to 
have any basis or content in view of the 
charging section, having been amended; 
the Andhra Legislature has amended the 
term coconut’ to*comprehend “copra” 
as well by Act XXVI of 1961 by modi- 
deleting copra from and out of the commo- 
dities, that are assessable under the Third 
Schedule in that Act and the amending 
Act was made retrospective with effect 
from 15th June, 1957. The Subordinate 
Judge, Amalapuram held the levy of 
tax and its collection from certain dealers 
from copra to be illegal and directed the 
refund of money, so collected and paid 
by them under coercion. On appeal by 
the State of Andhra Pradesh, Sherfuddin 
Ahmed and Parthasarathi, JJ., upheld that 
the suit is maintainable and dismissed the 
appeals preferred by the State of Andhra 
Pradesh. 


It is useful to refer to the observations of 
Hegde, J., in Avadkh Sugar Mills case??. 


“We shall now proceed to consider 
whether groundnuts are seeds and further 
whether they are oil seeds. In finding 
out the true meaning of the term “oil 
seeds” found in the sales tax law in ques- 
tion, we are not to refer to dictionaries. 
We are to find out the :neaning ascribed 
to that term in commercial parlance. 
(See the decision of this Court in Commis- 


20. (1970) 26 8.T.C. 190. 
gI. (1973) 31 S.T.O. 469 at 470. (8.C.). 


an 


sioner of Sales-tax, Madhya Pradesh, Indore v. 
Jaswant Singh Charan Singh®*, There can 
hardly be any doubt that in commercial 
circles groundnut is dealt with as an oil 
seed. The commercial journals and 
newspapers while quoting the market 
Price of oil seeds list groundnuts as one of 
the species of oil seeds. From this, it is 
clear that in commercial ci cles ground- 
nut is treated as oil seed”. 


“A seed is one which germinates. It is 
not disputed that the groundnut germi- 
nates Hence it is undoubtedly seed. 
The next question is whether it is generally 
used for manufacture of oil. Here again 
there can hardly be any doubt that 
groundnut is mostly used for the manu- 
facture of groundnut oil which is used 
in the manufacture of dalda and other 
cooking media. Groundnut is one of the 
4 tems which is mostly used in this country 
for the manufacture of cooking media”. 


In our opinion, both the Madhya Pradesh 
High Court and the Punjab and Haryana 
High Court were wrong in holding that 
groundnut is not “oil seed’. It may 
þe mentioned that in the Madras High 
Court decisions, in Kannappa Mudaliar’s 
-case?? and City Oil Mills case?4, no refe- 
rence is at all made to the earliest deci- 
sions on the point such as Seshagiri Rao 
Pas case®®, Alikoya’s case1, Krishna 
Coconut and Company®, although they have 
-dealt with the same point. 


“Tt is significant to note that the Central 
Sales-tax (Amendment) Act, 1972 
(Central Act LXI of 1972) which received 
the assent of the President on goth 
November, 1972 and was published in 
‘Gazette of India, Part II, Section 1, page 

22, (1967) 19 S.T.C. 469:(1967) 2 S.O.R. 720: 
(1987) 2 8.C.J. 197. 

23. (1968) 1 M.LJ. 6. 

24, 25 $.T.C. 33. 

25, (1961) 12 8 T.G. 629. 

1. (1961) 12 S.T.Q. 567. 

2, (1962) 13 S.T.Q. 193 at 197 : LL.R, (1963) 
AP. 293 : ALR. 1962 AP. 375. 
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873, dated 1st December, 1972 (Acts; 
Rules and Notifications M.L.J. Part 2 and 
dated 25th March, 1973, page 35) ehas. 
substituted an amendment to section 14 
of the Principal Act and the amended 
section 14 includes under section 14, 
Clause VI ‘Groundnut’ as item No. 1 
and ‘Coconut’ as item No. 8. 


Therefore at present Coconut and Ground- 
nut are “Oil Seeds” as per section 14 of 
the amended Act. As many as twenty 
commodities have been declared to be 
oil seeds. This declaration of law by 
Parliament in regard to “Oil Seeds” and 
specifications thereof. sets at rest the 
conflict whether coconut or groundnut 
are ‘Oil Seeds’ are not. 


The decision of the Madras High Court 
in Deputy Commissioner, Commercial Taxes v. 
Hameed Trading Company®, was delivered 
on 20th Decem"er, 1972 and perhaps the 
Centra: Sales-tax (Amendment) Act 
(LXI of 1972) also was not brought to 
the notice of the learned Judges, because 
the law laid down in Kannappa 
Mudaliar’s case*, by the Madras 
High Court in Kannappa Mudalia’rs case’, 
that Coconut is not an ‘oil seed? has been 
followed, although abrogated by the amend- 
ment made to the Central Sales-tax Act on 
that crucial date. 


What is stated about groundnut in 
the above Supreme Court decision will 
apply mutatis mutandis to Coconut 
and copra as well. Therefore the deci- 
sion in annappa Mndaliar’s cases, 
and Ci:y Oil Mills case® will have to be 
reconsidered. In this connection one 
may also note the extreme contention put 
forward that coconut is a fruit and 
rightly rejected by the Madras High 
Court in D:pu'y Commissioner, Commercial. 
Taxes v. Hind Trading Company®. 





3. T.L.N.J. 9. Part1. 

4. (1468) 21 S.T.Q. 41 : (1963) 
AIR. 1968 Mad. 329. ° 

5. 25 S.T.G. 33. : 


r MLJ. 6: 
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Ramanujam and Ramaswamy, JJ., 


however, followed the . decision in 
Kanpappa Mudaliar’s caset.“ 

In view of the Supreme’ Court deci- 
sion Avadh Sugar Mills case’, it is 


respectfully submitted that coconut is an 
oil seed and falls within section 14 of the 
Central Sales-tax Act and the decisions of 
the Madras High Court referred to 


or 





6, (1968) 21 S.T.G. 41 : (1968) 1 M.L.J. 6? 
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above, will have to be reconsidered and 
suitable and appropriate reliefs granted 
to dealers in coconuts in this State by 
refund of tax illegally collected and 
contrary to section 14, of the Central 
Sales-tax Act. 
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COMPANIES ACT AMENDMENT. 
By 


G. V. NARRAN ‘Rho, M.A., B.L., Legal 
Adviser, The Lakshmi ‘Mills Group, Coim- 


batore. 
Filing of Consent by Directors. ` 


It would be wellif the Companies 
(Amendment) Bill, 1972 also takes care 
to remove an anomaly as well as an im- 
practicable proposition or a concession 
which is almost useless, and thus make 
an exemption which has been embodied 
in section 264 (2) of the Companies Act, 
1956, more useful. The Joint Select 
Committee is yet to submit its Report 
and the present suggestion is made for 
due consideration _ by this Committee 
before it finalises the Bill, although no 
amendment of section 264 is contem- 
plated under the original’ Bill. 


Exemption. 


According to section 264 (2) of the Act, 
a director, who is reappointed after 
retirement ' by. rotation or immediately 
after the expiry of his term of office is 
not required to file his consent in wri- 
ting to act as a director with the Registrar 
of Companies. This kind of immediate 
reappointment is no doubt a normal 
practice which is followed at the Annual 
General Meetings of several companies 
without any fuss at the re-election of 
directors who retire by rotation. It is 
an “ ordinary business’? transacted 
at every Annual General Meeting. 


Section 264 (2) also exempts from the 
requirement of filing a fresh consent 
to act as director the following cate- 
gories of directors (a) additional director, 
(6) alternate director and’ (c) a person, 
filling a casual vacancy in the office of 
a director under section 262, not for the 
first time, but only when such’a person 
is-appointed as a.director or-re-appointed 
I—5 





for the second tim ” 
director or alternate `ų . 
in èach case the perso, is E 


re-appointed on the expiry or uw 


of office. That is, the exemption from 


filing his consent with the Registrar is` 


available on the second occasion to a 
director of any category if such re-ap- 


pointment takes place immediately after . 


his previous term of office had just 
expired. 


To take an instance, suppose the term 
of Office of an additional director who 
had earlier been appointed by the Board 
of Directors, as such, (pursuant to a power 
conferred upon the Board in the Articles 
of Association of the Company) expires 
at the next Annual General Meeting 
of the Company, as it should (see section 
262), and he is re-appointed as a director 
at that meeting. This is also a case 
for the exemption of filing his consent 
with the Registrar, because he is im- 
mediately re-appointed as a director 
(although not again as an additional 
director). The cessation of his office 
as additional director and his re-appoint- 
ment as a director both might: be re- 
garded as having taken place almost 
simultaneously, or a fiction may be 
imported into the proceedings that the 
cessation of additional directorship took 
place only momentarily and say within 
a minute or so thereafter the reappoint- 
ment was also approved (maka is, im- 
mediately), ' 


Meaning of ‘Immediately? 


The question is what the word “ im- 
mediately” means. Suppose the re- -ap- 
pointment is made the next day or after 


two or three days : could this be called 
immediate re-appointment ? 


In the case of a director who- has 
filed a “casual. vacancy ”? under 
section 262 also, there iseno difficulty. 
Such a director has to retire compulsorily 
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„atier his first appointment was made by 

the Board at a subsequent Annual Gene- 
ral Meeting of the Company at which 
it would be the turn of the original 
director (who had caused the vacancy) 
to retire by the rule of rotation. If at 
that Annual General Meeting, the 
director concerned (hereinafter called 
“casual vacancy director”) is reappointed, 
such re-appointment also could be con- 
sidered as having taken place simul- 
taneously with, or immediately after, 
the cessation of the previous office at 
the same meeting. On his re-appoint- 
ment as director this erstwhile “‘ casual 
vacancy director’? need not file his 
consent to act as a director with the 
Registrar for the second time. 


However, it is the case of the “alternate 
director’ which presents some curious 
problems under section 313 of the Act. 
An ‘“* alternate director ”’ could be 
appointed by the Board of Directors, 
if so authorised by the Articles, or by a 
resolution passed by the Company in 
general meeting. When so appointed, 
this alternate director is to act for the 
director (who is hereinafter called the 
“ original director’) during his absence 
for a period of not less than three months 
from the State in which meetings of the 
Board are ordinarily held.” 


Foreign Directors. 
Companies do not ordinarily appoint 
alternate directors for any directors 


who are residents in India, say, when the 
Company is situated in the State of 
Tamil Nadu and the original director 
is in the State of Maharashtra. In 
these days of air travel facilities, it is 
not difficult for a director residing in a 
far away place in India to fly to Madras 
in Tamil Nadu to attend a Board 
meeting every time and go back to his 
own State the same day. Companies 
generally appoint alternate directors 
for “foreign directors’’, that is to say 
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directors who represent the foreign 
collaborators in the Indian Company’s 
Board, who may not find it convenient 
or expedient to attend every Board 
meeting even by making an air-trip from 
Switzerland, Germany, Italy, England 
or U. S. A. Usually there will be a 
condition in the collaboration agree- 
ment and also likewise a provision in the 
Articles of Association of such companies 
having any foreign collaboration that 
the foreign representative or original 
director (for our purposes) is not liable 
to retirement by rotation or required 
to hold any qualification shares so long 
as the colloboration agreement remains 
in force. 


The term of office of such an “alternate 
director ’’ acting for the foreign original 
director, is, therefore, as long as the 
collaboration agreement will be in force 
or he is replaced at the instance of the 
foreign collaborating company for any 
reason, which could be done by getting 
the resignation of the old alternate 
director and appointing the new 
alternate director, or the old alternate 
director himself relinquishes his office 
for his own reasons. 


Return to the State 


There is, however, another provision 
in section 313 (2) by which the Office 
of an alternate director is rendered vacant, 
that is, when the original director re- 
turns to the State in which the meetings 
of the Board are ordinarily held. 


In the instant case, sup pose the original 
director comes from France to Bombay 
at some time and returns to his country 
later. As he does not return to the 
State of Tamil Nadu where the company 
is situated, the office of the alternate 
director will not cease. But if the ori- 
ginal director visits also Madras City 
or any other place in Tamil Nadu, that 
very moment the office of the alter- 


if) 


nate director gets vacated automatically. 
It is not stated in section 313 (2) that 
the original director should have come 
to attend any Board meeting of the 
Company or that he should have 
actually | attended any Board meeting 
during his visit. His mere arrival and 
presence'in any place in the State of 
Tamil Nadu will be sufficient reason for 
the cessation of the office of the alternate 
director as such, whether or not any 
Board meeting has been held. 


When the alternate director so vacates 
his office on account of the coming of 
the original director to his State, he 
cannot be appointed as an alternate 
director, not only immediately (if the 
Board of Directors of the Company 
hold a Board meeting on the same day 
as when the original director has arrived 
in the State) but until he leaves the 
State for another State or goes out of 
India altogether. 


In such circumstances the alternate 
director could be re-appointed by the 
Board of Directors even at the Board 
meeting held on the same day or later 
on as an, additional director under section 
260 or to fill a casual vacancy under 
section 262 (ifso allowed by the articles 
of association) or later on by the Com- 
pany in general meeting after certain 
formalities have been gone through 
(section 255), but not again as an 
alternate director for the same original 
directorjuntil some time later, and still 
after satisfying certain formalities and 
certain ! days are allowed to pass in 
complyihg with the statutory require- 
ments. : 


In al the above cases, surely the re- 
appointment is not made immediately 
(nor is ït possible to do so) after the ces- 
sation of the previous office of alternate 
directorship. There will be an appreci- 
able time lag, however short, between 
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the cessation of the alternate director-* 
ship and the time or date of the re-appoint- 
ment. The re-appointment not being thus 
made immediately the exemption from 
filing the consent to act as a director 
with the Registrar cannot apply. 


Not probable 


I wonder, therefore, whether there could 
be any concrete or probable case at 
all when a director who vacates his office 
as alternate director is re-appointed 
immediately as an alternate director for 
the same original director, so that it is 
possible to avail of the exemption des- 
cribed already. It may be that he can 
be appointed again, in some rare cases, 
as an alternate director for some other 
original director, who is not yet repre- 
sented by any other alternate director, 
ifmore than one such original directors 
are available but it is doubtful if even 
such appointment could be made im- 
mediately after the last cessation, unless 
all the required formalities had been 
completed earlier in anticipation of the 
event, only if all such steps were legally 
also correct. In a case where the alter- 
nate director is again re-appointed in 
the same office after some days to act for 
the same original director he should 
file his consent with the Registrar in 
Form No. 29 prescribed under the Com- 
panies Rules and Forms, 1956. 


Section 264 (1) requires that the can- 
didate for the office ofa director should 
have filed previously his consent to 
act as a director with the Company (as 
distinct from filing the consent with the 
Registrar subsequent to the appoint- 
ment within the time allowed). It will 
be strange if he should file such consent 
with the company to act as an alternate 
director for a second original director 
when he has already been 
acting as alternate dirgctor for some- 
body else. He cannot represent two 
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‘persons as alternate director for each 
of them and claim two votes at the pro- 
ceedings of a Board meeting. Nor can his 
first consent letter filed at the time of 
his first appointment as an alternate 
director hold good as a valid consent 
letter for the second appointment. 


It is clear, therefore, that there will in- 
evitably be some time-lag between 
the cessation of an office as alternate 
director and his reappointment, be it as 
a director, additional director, alter- 
nate director (for another original 
director) or director filling up a casual 
vacancy and it does not seem practicable 
in any of these cases that the alternate 
director could be given a re-appoint- 


ment immediately in any of the aforesaid 
capacities. And, therefore, the 
alternate director concerned should 


again file his consent not only with the 
Company but with the Registrar of 
Companies too. The exemption given to 
him by section 264 (2) (6) is really of no 
value because of the impracticable’ con- 
dition that the reappointment must be 
made immediately, as this word is commonly 
understood, 


Time limit 


The exemption could really serve some 
useful purpose if the word “ immedia~- 
tely ” is replaced by ' something like 
“within thirty days on the expiry of his 
term of office” or say “‘within sixty days 
etc.”. This benefit would be available 
to all cases of re-appointment, in- 
cluding the re-appointment of an alter- 
nate director as’ alternate director 
within the. new time limit allowed. Is 
not a -time limit of two months allowed 
for a newly appointed” Director to 
acquire “his qualification shares? `` 


In- “any event, if this amendment - of 
substituting “ immediately” by some 
period of time is not made, the exemp- 
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tion allowed in the case of an alternate 
director being re-appointed in the same 
capacity immediately will remain a 
dead letter, serving no practical pur- 
pose whatsoever. Ifa period of time of 
30 or 60 days is not going to be pres- 
cribed as suggested, at least the following 
amendment should be made to make clause 
(b) of sub-section (2) of section 264 com- 


pletely meaningful, with the word 
“ immediately” still there. 
The words “or alternate ’’ (* ) in the 


earlier part of existing clause (b) should 
be omitted and after the amendment, 
this sub-section should read as under : 


“ (2) A person other than............ 
ORRE E E 
(b) an additional (* ) director, or a 


person filing a casual vacancy 
in the Office of a director under section 
262, appointed as a diréctor or re- 
appointed as an additional or alternate 
director, immediately on the expiry of 
his term of office, or 


(OPE E shall not act as a 
director of the Company unless he has 
within thirty days of his appointment 
signed and filed. with the Registrar his 
consent in writing to act as such 
director.” 


Ij 


CAN A DIRECTOR WHO FILES HIS 
CONSENT TO ACT AS DIRECTOR 
IN FORM NO. 29 WITH THE REGIS- 
TRAR OF COMPANIES GET RE- 
IMBURSEMENT OF THE FILING 
FEE FROM THE COMPANY? 


By 


G. V. Narawart Rao, M.A,,B.L., Legal 
Adviser, The Lakshmi Mills Group, Coimbatore. 


A person who is appointed or re-ap- 
pointed as a Director of a Company 
has to file Form No. 29 prescribed in 
The Companies (Central Govt.’s) Ge- 
neral Rules and Forms, 1956, signifying 
his consent to act as a Director. There 
is a filing fee to be paid to the Registrar 
of Companies. The question is who is to 
file the Form No. 29, the individual or 
the Company? If the individual has made 
the payment, is he entitled to be reim- 
bursed by the Company ? 


Form No. 29 itself suggests from its 
internal evidence, and it could be seen 
also from the provisions of sections 264 
(2), 266 (1) (a) and 266 (1) (b) (ïi) 
pursuant to which this form has to be 
filed, that the person concerned has to 
file it in his individual capacity. In 
no manner it appears to be the respon- 
sibility of the Company to do this parti- 
cular filing whenever any Director is 
appointed or re-appointed and the con- 
sent has been made obligatory. 


The operative portion of this form reads as 
follows :— 


“I, the undersigned, having consented to 
act as a Director ofthe Company...... 
Ltd., pursuant to sections 264 (2)/266 (1) 
(a) of the Companies Act, 1956, certify 
that I have not been disqualified to 
act as Director under section 267 and/or 
274. of the Companies Act, 1956. 


I, the undersigned, having consented to 
act as Director of the Company...... 
J—6 
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Ltd. also hereby undertake to take from 
the said Company and pay for... .shares 
of Rs,....each, being the number/value 
of the shares prescribed as the qualifica- 
tion shares for the office of Director of 
the said Company. 


(1) Name and Surname in full and father’s 
name; (2) Address; (3) Occupation ; 
(4) Date of birth; (5) Nationality ; 
(6) Signature. 


Dated the...... day of ......19 


Note :—(t) Delete the portion not appli- 
cable ; (2) If a director signs through 


his agent authorised in writing, 
the authority must be produced 
before the Registrar ; (3) ‘In case 
of undertaking to take and pay for 


qualification shares, the form should 
be accompanied by necessary stamp 
duty.” 


In Tamil Nadu the stamp duty is 
Rs. 2.25, From the internal evidence of 
Form No. 29, the following; facts 
emerge :— 


(a) The word “I” and not “ we” is used, 
as the latter word is used in other cases 
when a Company has to file the form 
through some officer of the Company. 


(b) If the Director (appointed) wants the 
Company to file the form on his behalf, 
he must authorise the Company or any 
officer of the Company separately to 
file the form on his behalf and that 
authorisation must be filed with the 
Registrar. 


(c) It is the individual who has to give 
the undertaking (duly stamped) and 
not the Company. This stamp duty also 
is to be borne by the individual. It will 
be meaningless if the Gompany gives 
the undertaking, even if it be on behalf 
of the individual. 


Now section 264 (2) of the Companies 
Act, 1956, reads as follows :— 
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“ A person other than— 


(a) a director re-appointed after re- 
tirement by rotation or immediately 
on the expiry of his term of office ; or 


(6) an additional or alternate director, 
or a person filling a casual vacancy in 
the Office of the director under section 
262, appointed as a director or re-appoin- 
ted as an additional or alternate 
director, immediately on the expiry of 
his term of Office, or 


(c) a person named as a director of 
the Company under its articles as first 
registered, 

shall not act as a director of 
the Company unless fe has within 
thirty days of his appointment signed 
and filed with the Registrar his consent 
in writing to act as such director.” 


Here again it is seen that it is the in- 
dividual (denoted by “he”) and not the 
Company or any officer on its behalf, 
who has to file the consent. 


Section 266 (1) (a) and (b) read thus :— 


“ A person shall not be capable of 
being appointed director of a Company 
by the articles, and shall not be named 
as a director or proposed director of a 
Company in a prospectus issued by or 
on behalf of the Company, or as proposed 
director of an intended Gompany in a 
prospectus issued in relation to that 
intended Company, or in a statement 
in lieu of prospectus filed with the Regis- 
trar by or on behalf of a Company unless, 
before the registration of the articles, 
the publication of the prospectus, er the 
filing of the statement in lieu of prospec- 
tus, as the case may be, he has by himself 
or by his agent authorised in writing,— 


(a) Signed and filed with the Registrar 
a consent in writing to act as such direc- 
tor;and ° 


(E) either (i) dacesuaes venders 
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(iif) signed and filed with the Registrar 
an undertaking in writing to take from 
the Company his qualification shares, if 
any and pay for them; etc. etc. 


Once again it will be seen that it is the 
person concerned, by himself or his 
authorised agent, who has to file the Form 
No. 29 and thus he is made responsible 
for the filing and not the Company. 


What happens in practice is that the 
director who is appointed does the filing 
himself, or he requests the Company to act 
as his “forwarding agent” after handing 
over to the Company the Form No. 29 
duly signed by him and also handing 
over sufficient money for remitting the 
filing fee to the Registrar, on his behalf. 
Even in that case the remittance is not 
purported to be made by the Company 
in its own name. In the case of some 
directors and some Companies which are 
willing to oblige them, the Form might 
have been signed by the person concerned, 
but the payment of the filing fee is made 
by the Company and perhaps also entered 
in the Company’s expenditure list. This 
accounting I should think, is improper 
and not strictly permissible. Two ques- 
tions, therefore, arise (1) whether in a 
ease where the director has paid the filing 
fee, he is entitled to reimbursement; 
(2) if the Company has made the payment, 
is it so authorised by the provisions of 
the Companies Act ? Can the Gompany 
also legally pay the stamp duty for the 
undertaking, if and when the Director 
has to give it? 


In the foregoing Ihave emphasised that 
it is the personal responsibility of the 
person concerned to file the Form and, 
therefore, also bear the filing fee. Of 
course, it appears that no one can seriously 
contend that it is the responsibility of 
the Company and not of the director, 
to file Form No. 29. There is no section 


1I] 


in the Act which makes the Gompany 
the defaulter for not filing this form. It 
can be inferred from this, that for not 
filing what it is not required to file, no 
expense can legitimately be borne by 
it. A fortiori it cannot make an expendi- 
ture for doing something which another 
has to do on his own account. This 
disposes of the first part of the second of 
the questions raised above. We are 
not concerned here with the second part 
of the second question posed above. 


My point, however, is, if the Company 
makes the payment on behalf of the person, 
it must collect the amount from the person 
concerned (for, it cannot waive such 
collection as I shall presently substantiate). 
The first question remains; if the direc- 
tor himself has paid the filing fee, whether 
he has a right to claim reimbursement 
from the Company, especially when it 
may be the practice (correct Company 
practice!) of the Company to leave every- 
thing concerning Form No. 29 to be 
completed by the individual concerned 
or his agent. 


Reimbursement is Remuneration, 


After the Companies (Amendment) Act, 
1960 (LXV of 1960) a director may receive 
remuneration only by way of fees for 
attending each meeting of the Board 
or a Committee thereof attended by him. 
and except to the extent permitted under 
the proviso to sub-section (2) of section 
309, payment of any........0-.++-.. 
remuneration to ordinary directors is 
now virtually prohibited. (Extract from 
the 6th Annual Report on the Working 
and Administration of the Companies 
Act, 1956, for the year ended 31st March, 
1962). 


The Proviso to Sub-section (2) of section 
309 states that where fees were paid to a 
director for meetings of the Board and 
any Committee thereof, attended by him, 


THE MADRAS LAW JOURNAL 


31 


on a monthly basis before the commence- 
ment of the 1960 Act, it may be conti- 
nued to be so paid for a period (stated) 
after this Act came into effect and it has 
no relevance to our discussion. 


It is clear, therefore, that ordinary direc- 
tors (that is, other than managing direc- 
tor, whole-time director, etc.) are ordi- 
narily entitled to be paid, according to 
section 309 as remuneration only the 
sitting fees for attending Board meetings 
or Committees thereof. 


Again, “where a director is entrusted with 
work which involves the rendering of 
services ordinarily expected to be rendered 
by a director, any payment proposed to 
be made to him for such work would 
require the approval of the Central 
Government under section 310. There is, 
however, no objection to the Company 
reimbursing its directors any reasonable 
expenditure actually incurred by them 
in connection with the business of the Company” 
(Press Note dated 2nd April, 1959 and 
circular No. 6 (10) CL 1/59, dated 12th 
May, 1959) [Italics mine.] 


No doubt the payment of the filing fee 
is an expenditure actually incurred by 
him, but he will be entitled to a reim- 
bursement only if such expenditure is in 
connection with the business of the com- 
pany. It will be stretching imagination 
too far to construe the phrase “in con- 
nection with the business of the Company” 
to include the act of the director-appoin- 
tee merely doing the preliminary act as 
filing the consent before he could act as 
a director. The filing is not an act in 
the sense of the “course of the business” 
such as participating in the Board’s 
proceedings or otherwise. For example, 
the phrase will certainly include the 
expenditure incurred by him if he makes 
a visit on Company’s business to a place 
outside the headquarters for rendering 
professional services. Even ¢he remune- 
ration which may be paid to him for such 
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professional services will be exempt from 
the purview of section 309, as section 309 
(1) empowers the Central Government 
to grant such exemption. Such a pro- 
vision for payment of extra remuneration 
should have been provided in the articles of 
association of the Company. He should also 
have been appointed as the Company’s 
legal or technical adviser or to a place 
of profit in terms of section 314 of the 
Act. Only when all these conditions 
have been satisfied can any extra 
remuneration, apart from sitting fees, be 
paid to a director, 


Exemptions in this regard will be 
made only in respect of those directors 
who possess requisite qualifications for 
practising the profession in respect of 
which they render special services. 
(Extract from the Tenth Annual Report 
on the Working and Administration of 
the Companies Act, 1956-Year ended 
31st March, 1966.) 


Ordinarily, directors should be paid only 
sitting fees and travelling and halting 
allowances, where admissible. There was 
not any good reason for allowing them 
to draw any additional remuneration by 
way of a commission on the net profits 
of the Company or otherwise. In cases, 
however, where the directors concerned 
were rendering specific additional services 
to the Company apart from attendance 
at Board meeting, as for example, by 
attending to office-work regularly on a 
part-time basis, additional remuneration 
by way of a commission on net profits 
might be allowed, subject to the ceilings 
prescribed in sub-section (4) of section 309 
and also subject to a suitable absolute 
ceiling (Extract from the Sixth Annual 
Report on the Working and Administra- 
tion of the Companies Act, 1956-Year 
ended 31st March, 1962). 


According to the Press note dated 2nd 
April, 1959, therefore, if the work of filing 
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the consent with the Registrar is regarded 
as the rendering of services ordinarily 
expected to be rendered by a director 
(in this case such duty is one enjoined 
on him statutorily-vide section 264 (2)) 
even so the payment towards reimburse- 
ment of the filing fee would appear to 
require the approval of the Central 
Government under section 310. It is 
undoubtedly payment other than sitting 
fees; that is extra-remuneration. 


Further statutory support is derived from 
the Explanation to sub-section (4) of 
section 198. This section describes the 
overall maximum managerial remunera- 
tion (at 11% of net profits). 


This Explanation reads as follows: “For 
the purposes of this section ‘and sections 
309, 310, 311, 381 and 387, “remunera- 
tion” shall include,— 


(b) any expenditure incurred by the 
Company in providing any other benefit 
or amenity free of charge or at a conces- 
sional rate to any persons aforesaid 
(including directors). 


(c) any expenditure incurred by the 
Company in respect of any obligation or 
service, which, but for such expenditure 
by the Company, would have been incur- 
red by any of the persons aforesaid; and 


It is clear from the above, that if the 
expenditure is incurred by the Company, 
it will amount, according to clause (b), 
to providing a free benefit to the director. 
If the company does not incur the expendi- 
ture, the person concerned would have 
incurred it (in the present case, the director 
has paid the filing fee). He would 
have to pay it. According to clause (ec), 
therefore, the expenditure would amount 
to other “remuneration” paid to the 
director apart from the sitting fee. Such 
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payment iof remuneration would require 
the sanction of the Central Government 
under section 310 of the Act. 


Surely the filing ee for filing Form No. 
2g is not an expenditure to be statutorily 
incurred! by the company, say as in the 
case of filing Form No. 32 which the 
company itself has to file (by a designated 
officer on behalf of the company and not 
by such person in his individual capacity). 


If the company reimburses the expendi- 
ture of filing fee incurred by the director, 
it will amount to remuneration that is 
excess remuneration according to the 
Explanation to section 198 (4); and, then, 
sub-section (5-A) of section 198 will be 
attracted in this case. This last sub- 
section reads as follows: 


“If any director draws, or receives directly 
or indirectly, by way of remuneration any 
such sums in excess of the limit prescribed 
by this section or without the prior sanc- 
tion of the Central Government, where it 
is required, he shall, refund such sums to 
the company and until such sum is 
refunded hold it in trust for the company.” 
There is, no point in the director claiming 
the reimbursement, even if permissible, 
and then hold the amount in trust for the 
company. 


The Company too has no right to waive 
such refund sub-section (5-B) of section 
198. 


And “‘the corporate sector is expected 
to observe strictly the terms of statutory 
approvals” (See 13th Annual Report 
on the |Working and Administration of 
the Companies Act, 1956, for the year 
ended 31st March, 1959). 


Even payment of guarantee commission 
to directors is not normally approved by 
the ipa Government (14th Annual 
Report'on the Working and Administra- 
tion of the Companies Act, 1956,for the 
year ended 31st March, 1970). 
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In Circular No. 14/50 CL. V, dated 12th 
December, 1969, a Chamber of Commerce 
represented to the Department that 
treating a guarantee commission paid 
by a Company to its directors as part of 
remuneration of the directors is not 
proper. The Department was advised 
that when a director guarantees a loan 
granted by a bank to the Company, he 
thereby renders some service to the 
company in his individual capacity (and 
not in his capacity as director). Any 
commission paid to him for the purpose 
is remuneration for “‘services rendered by 
him in any other capacity” within the 
meaning of section 309 (1). Such com- 
mission is the reward received by him 
for undertaking liability in respect of 
guarantee of the loan and is thus remu- 
neration for services rendered to the 
Company. 


In the instant case it may also be said that 
the filing of Form No. 29, even if it is 
rendering some sort of service to the 
Company, it is done by the person in his 
individual capacity (and not in his 
capacity as a director), The reimburse- 
ment will accordingly umount to remu- 
neration paid for other services. Such 
payment is a reward for the services that 
the director-appointee will be rendering 
in the future and is not even remunera- 
tion for the present service of filing merely 
the Form agreeing to act as director if 
appointed and undertaking to take quali- 
fication shares thereafter within two 
months of his appointment. It may be a 
“reward”? for consenting to become a 
director. 


However, there are some cases where 
reimbursement is permissible and the 
Central Government allows the same. 
For example, the signing of share certi- 
ficates is part of the duties of a director 
and in the ordinary coursg no remunera- 
tion should be payable for the purpose 
except in the case of special issues involv- 
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ing the signing of a large number of 
certificates, Even in such special cases, 
payment of remuneration should be 
discouraged (Extract from the Report of 
the Company Law Advisory Commission 
for the year ended 31st March, 1959). 


In fact, after the Companies (Issue of 
Share Certificates) Rules,1g60, came into 
force with effect from goth June, 1959 
even in special cases, the Central Govern- 
ment may not consider such requests at 
all, because the director concerned could 
avoid any physical exertion to himself on 
account of signing numerous share certi- 
ficates by having a machine equipment 
or other mechanical means such as 
engraving in metal or lithography, but 
not by means of a rubber stamp, 
provided he shall be responsible for the 
safe custody of such machine, equipment 
or other material used for the purpose 
(Explanation to Rule 6). 


Reimbursement of “entertainment ex- 
penses” are to some extent permissible. 
In a circular No. 2 (19) Cl. VIII, dated 
28th July, 1970 concerning “‘Guide lines 
for the Revised Administrative Ceilings 
on managerial remuneration”, it has 
been stated: 


“Reimbursement of all entertainment and 
other expenses actually and properly 
incurred for the business of the company 
will not be treated as an item of remune- 
ration, for the purposes of section 198”. 


It is is be noticed in the instant case 
that the expenditure is one incurred for 
the business of the company in this context 
and not by an individual for what he has 
statutorily to perform like the case of an 
expenditure for filing fee to file Form 
No, 29. 


On the other hand, there are a few other 
sections in the Act, where the individual 
who has to file a pro forma with the 
Registrar, has not been expressly granted 
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a right of reimbursement. Take the 
case of an Auditor who should file Form 
No. 23-B with the Registrar, pursuant 
to section 224 (1-A). The pro forma is 
captioned as “Notice by Auditor”. The 
notice to be given by him should inform 
the Registrar of Company within 30 
days that he has received intimation on a 
particular date from the Company that 
he has been appointed as Auditor of the 
Company and that he has accepted or 
refused to accept, the appointment. The 
note says that where the signatory is a 
partner of a firm of Chartered Account- 
ants, the name of the firm is also to be 
indicated. 


In the above case, it is either the indivi- 
dual Auditor who pays the filing fee 
or he may get the amount reimbursed 
from his partnership firm, as he is filing 
the pro forma for and on behalf the part- 
nership firm which has been appointed 
Auditors of the Company. Surely it is 
for the business of the partnership firm, 
which can, therefore, reimburse the 
partner, or the sum can be shown as an 
expenditure for the purpose stated in the 
partnership accounts. But in the case 
of an individual director of a limited 
company, as we have seen already, it 
is not for the business of the Company 
that he has to file the form but to discharge 
the statutory duty cast on him in his 
individual capacity for his own business 
to be discharged in the future. While 
the partnership can enter the expenditure 
in the partnership accounts, a Company 
cannot enter the expenditure of reimburse- 
ment in its books when even in the first 
instance it could not have incurred any 
expenditure at all. Such a thing will 
not be in conformity with the scheme of 
the Companies Act, 1956. However, 
inreply to my query, seeking clarifi- 
cation on the point, the Company Law 
Board has sent me the following reply : 
(No. 8/1/73-Cl. V, dated 11th May, 
1973): 
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“With reference to your letter, dated 17th 
April, 1973, I am directed to say that 
in pursuance of the provisions of section 
264 (2) of the Companies Act, 1956, a 
person proposed as a candidate for the 
office of the director should file his con- 
sent in writing to act as such, if appointed, 
within a period of 30 days of his appoint- 
ment. The consent is to be filed by the 
director concerned in Form No. 29. 
It appears that the practice in vogue is 
that the Companies pay the filing fee’’. 
(Italics mine). 


Tt seems from the above that since “the 
practice has been in vogue” and not 
because it is legally correct that the 
_ Company Law Board will not raise any 
objection if in the instant case the Com- 
pany reimburses the director, or the 
company: itself files the Form No. 29 in 
the name of the director and pays the 
filing fee therefor. Is it justifiable as 
correct company practice? 


Here I should think that the Company 

Law Board is not consistent. It will 

not sanction a wholetime director or a 
| 
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managing director the sitting fees for” 
attending the meetings of the Board of 

Directors, although section 198 (2) 

clearly takes the payment of such fees out 

of the reckoning for the overall 11 per 

cent. of maximum remuneration for all 

directors who are to be included in the 

managerial personnel as a whole. Is it 

not a well-known practice over several 

decades for any director to get “‘sitting 

fees’? (which is not treated as “remune- 

ration’? as defined in the Companies 

Act) for his attendance at Board Meetings? 

It is strange therefore that the Company 

Law Board should nowadays insist on 

including a condition whenever it accords 

approval to the remuneration of Manag- 

ing Directors that they shall not be entitled 

to be paid any “sitting fee’. Such a 
practice too was in vogue for a long time 
under the old Companies Act of 1913. 

Furthermore even under the Act of 1956, 
it appears to be permissible, the law to 
the contrary being not unambiguous, 
Why different standards ? 
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*A NOTE ON THE AWARD OF 
COSTS IN JUDICIAL PROCEED- 
INGS. 

By 

Sri V. NARAYANASWAMI. 

Under the provisions of the Givil Pro- 
cedure Code a successful party in 
an action will always be entitled to his 
costs payable by the losing party. Sec- 
tion 35 (2) of the Civil Procedure Code, 
provides for a departure from this rule 
giving a discretion to the Court to dis- 
allow costs to the successful party for 
reasons to be recorded in writing. In a 
decision in Saleha Begum & Co. and others v. 
M]s. A. Hajee Abdul Rahim Sahib and Co. and 
others!, it was laid down that the normal 
rule that costs should follow the event can 
be departed from in cases where the suc- 
cessful party is guilty of misconduct, 
negligence or wilful and needless pro- 
traction for the trial of the action. 
There is an element of punishment in 
deprivation of costs to the victorious party. 
Jagadisan, J., who decided that case 
referred to the observations in Rajapapaiah 
v. Basavayya*, which run thus : “ A full 
discretion is vested in the trial Court with 
reference to the matter of costs. But 
section 35 lays down that if the Court 
does not follow the regular rule that costs 
shall follow the event, it must state its 
reasons in writing. We are unable to 
hold that mere reference to the circums- 
tances of the case with no further detailed 
mention is a sufficient compliance with the 
provisions of section 35 (2) of the Civil 
Procedure Code.” It was further laid 
down by the learned Judge that it would 
not be proper that a party should suffer 
from penal consequences because he was 
successful in raising a sound legal plea, 
and that the Court should avoid the 
fallacy that a point of law albeit technical 
and harsh, is so unethical, unreasonable, 
or unjust as to merit disallowance of 


1. (196g) 2 MLLJ. J. 17: LL.R. (1965) Mad. 
259 : 


R. tone Ma 97- 
2. (1942) 3 M.L.J. 515; ALR. 1942 Mad, 713. 
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costs. The learned Judge referred to 
the observations in Radhey Shiam v. Be- 
harilal®, which run thus: “‘It has been held 
by the English Court of Appeal that the 
mere fact that a defendant relies upon a 
right which a statute gives him is not a 
sufficient ground for depriving him of 
his costs. Some people think that in the 
ordinary sense of the word it is a shabby 
thing to rely upon a statute of limitation 
or the Gaming Act or a defence of infancy 
but it has been distinctly held that neither 
of those matters is good ground for de- 
priving a defendant of his costs.” 

The learned Judge concluded by observing 
that before a successful party in an action 
can be deprived of costs, he must be 
found guilty of something in the 
nature of a misconduct which alone 
can justify the Court to hold that the 
costs should not follow the event. 


There are instances when cases, such as 
writ petitions, civil revision petitions, 
and appeals, are decided, costs are 
denied to the successful parties without 
assigning any reasons for the same. The 
parties file such proceedings incurring 
heavy expense by way of Court-fee 
and Counsel’s fee and they are invari- 
ably driven to do so because of the 
unreasonable attitude of their oppo- 
nents. Likewise the parties who are 
sued in such proceedings are also put 
to considerable expense by way of 
payment of Counsel’s fee etc. In both 
these categories of cases, it is but just 
that the vietorious party should be 
entitled to his costs from the losing 
party unless grounds are made out to 
disallow such costs. It will be therefore 
appropriate that in all cases costs are 
awarded to all the successful 
parties on lines Contained in the 
judgment Saleha Begum and others v. 
M/s. A. Hajee Abdul Rahim and Co. others*. 


LL.R. 40 All 55 
on) 2 Mes ae OE (1068) Mad. 
259: ALR. 1963 Mad. 
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NEW CONCEPT OF «SAME 
MANAGEMENT” AND “GROUP” IN 
THE COMPANIES AMENDMENT) 
BILL, Da 


By 


« 


O.V. Narawart Rao, M.A., B.Lo 
Legal Adviser, The Lakshmi Mills Group, 
Coimbatore. 


The re-definitions of “same manage- 
ment” and “same group’” in sections 
370 (1-B) and 372 (ii) respectively of the 
Companies Act, 1956, by The Com- 
panies (Amendment) Bill, 1972, have 
introduced a new concept in Company 
Law, which, by and large is likely to 
retard the growth of corporate enter- 
prise in the country. 


Section 370 relates to “Loans etc., to 
Companies under the -Same Manage- 
ment” and section 372 deals with “Pur- 
chase by Company of shares, etc., of 
other Companies”. 


The same new concept is incorporated 
in section 2 (g) of the Monopolies and 
Restrictive Trade Practices Act, 1969. 
For, apart from having to clear the 
many hurdles in processing his applica- 
tion, for obtaining an industrial licence, 
an established or a new entrepreneur 
has probably to take care that his 
proposed undertaking does not come 
under “same management” of, or in 
the same “group” as, other inter- 
connected undertakings which have pra- 
bably been registered under the M.R. 
T.P. Act, land thus avoid the getting ofa 
clearance. from the Company Law 
Board under the M.R.T.P. Act for doing 
his new business. The new definitions 
are so exhaustive or rigid, that the 
chances of escaping from these formali- 
ties are very little. 


It has been stated in “Notes on clauses”, 
under Clause 3 of the Bill that the re- 
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definitions have been found necessary’ 
consequent on the abolition of the 
system of managing agents, secretaries 
and treasurers and the changes that 
are taking place in the corporate prac- 


tices. 
Clause 30 of the Amendment Bill 
(LXXII of 1972) has introduced the 


new section (4-B) in the Companies 
Act, 1956, to replace section 370 (1-B) 
altogether. This proposed section 
4-B is extracted below. In this defini- 
tion, the term “group” is mentioned, 
The term “same group” now occurs in 
section 372 (11) (b) which after the 
substitution of section 370 (1-B) by 
section 4-B of the Bill will read : 


“(For the purposes of this section, a 
bady Corporate shall be deemed to be 
in the same group as the investing 
company) if the body corporate and 
the investing company should in virtue 
of section 4-B, be deemed to be under 
the same management.” 


The new definitions referred to above 
are as follows : Section 2 (18-A) : 
“group”? means a group of two or more 
individuals, associations, firms or bodies 
corporate, or any combination thereof 
which exercises or has the object of 
exercising control over any body cor- 
porate, firm or trust, 


Section 4-B’: Meaning of same manage- 


ment, 


(1) For the purposes of this Act, two 
bodies corporate shall be deemed to be 
under the same management :— 


(i) if one exercises control over the 
other or both are under the control 
of the same group or any of the con- 
stituents of the same group ; or 


(i) if the managing director or 
manager of the one is the managing 
director or manager of other ; or 
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* (üi) if one holds not less than one- 
third of the shares (whether equity or 
preference or partly equity and partly 
preference) in the other or controls the 
composition of not less than one-third 
of the total membership of the board of 
directors of the other ; or 


(iv) if one or more directors of one 
body corporate constitute, or at any 
time within a period of six months imme- 
diately preceding the day when the 
question arises as to whether such bodies 
corporate are under the same manage- 
ment, constituted (whether independent- 
ly or together with relatives) one-third 
of the directors of the other ; or 


(o) if the same individual or indivi- 
duals belonging to a group while holding 
whether by themselves or together with 
their relatives, not less than one-third 
of the shares (whether equity or pre- 
ference or partly equity and partly pre- 
ference) in one body corporate also hold, 
whether by themselves or together with 
their relatives, not less than one-third 
of the shares (whether equity or pre- 
ference or partly equity and partly 
preference) in the other ; or 


(vi) if the same body corporate or 
podies corporate belonging to a group 
holding not less than one-third of the 
shares (whether equity or preference or 
partly equity and partly preference) 
in one body corporate also hold not 
less than one-third of the shares. (whe- 
ther equity or preference or partly 
equity and partly preference) in the 
other ; or 

(vii) if not less than one-third of the 
total voting power with respect to any 
matter relating to each of the two bodies 
corporate is exercised or controlled by 
the same individual, whether indepen- 
dently or together with relatives, or by 
the same body corporate whether inde- 
pendently or, together with its subsi- 
diaries ; or 
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(mit) if not less than one-third of the 
total votins power with respect to any 
matter relating to each of the two badies 
corporate is exercised or controlled by 
the same individuals belonging to a 
group or by the same bodies corporate 
belonging to a group, or jointly by such 
individual or individual and one or 
more of such badies corporate 3 or 


(tx) if the directors of the one are accus- 
tomed to act in accordance with the 
directions or instructions of one or more 
of the directors of the other, or if the 
directors of both the bodies corporate are 
accustomed to act in accordance with the 
directions or instructions of any indivi- 
dual, whether belonging to a group or 
not. 


2. If a group exercises control over a 
body corporate, that body corporate 
and every other body corporate, which 
is a constituent of, or controlled by, 
the group shall be deemed to be under 
the same management. 


3. If two or more bodies corporate 
under the same management hold, in 
the aggregate, not less than one-third 
share capital (whether equity or pre- 
ference or partly equity and partly 
preference) in any other body corporate, 
such other body corporate shall be 
deemed to be under the same manage- 
ment as the first mentioned bodies 
corp orate.” 


The list is indeed quite formidable and 
seems exhaustive. 


And the amended section 2 (g) of the 
Monopolies and Restrictive Trade Prac- 
tices Act, 1969, which introduces these 
new concepts will make most bodies 
corporate “interconnected.” 


Thus the scope of section 370 will be 
greatly enlarged and the consequences 
will be rather drastic. 


1) 
Permutation and Combination 


An analysis of the pravisions of section 2 
(18-A) and section 4-B will show that 
(1) the new section 2 (18-A) includes all 
sorts of permutations and combinations 
of individuals, associations, firms or 
bodies corporate, (2) two individuals are 
sufficient. to form a group ; and (3) 
the words “any of the constituents of 
the same group” in section 4-B can 
make even two badies corporate doing 
entirely different businesses come under 
“ame management” if even one of these 
two individuals is proved to have pawers 
of control or intention ta exercise control 
over these two bodies. Jnter alia, how 
is this intention to be proved ? If it is 
executive prerogative then, surely such a 
power is'quite arbitrary. 


Legal FictionSuppose company X has 
three directors, including 4, who is a 
very influential and noted industrialist. 
He lends his name as director for com- 
pany Y, which has fifteen directors. 
By virtue of section 4-B (1) (iv) one 
director of company Y (viz, A) consti- 
tutes one-third of the directorate of 
company X and so both companies 
come under “same management”. If 
A happens to be the chairman of both 
‘Companies (without any further finan- 
cial stake) can it be presumed on this 
account that A is intending to control 
both the companies, or he really so 
«controls . them? This will indeed be 
legal fiction par excellance! 


‘Similarly, if two out of fifteen directors of 
company, Q, (viz., A and B) are directors 
of company P which has five directors, 
by the same reasoning as abave, both 
companies will come wunder “same 
management”. This will be so even if 
A alone |(or B) together with his relatives 
"will have constituted one-third of the 
-directors in company P. Even if B 
is not a director of company P but only 
of Q, A and the relatives of B together 
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if they constitute one-third of the direc-, 
torate of P, bath P and Q will be regarded 
as companies under same management. 
While clause (1) (v) of the proposed. 
section 4-B says, ‘* together 
with their relatives”, clause (1) (iv) omits 
the word “their”. It is hoped that this 
omission is not deliberate and the Joint 
Select Committee will rectify the same, 
if these tests are not to be deleted as 
recommended infra. 


Financial Stake necessary, 


Furthermore, it will be desirable to fix 
some financial stake for the concerned 
directors in eachofthe companies which 
may be said to be under “same manage- 
ment”. Ifthe total holdings of the common 
directors of the two companies together 
with those of their relatives in each of 
of the companies do not exceed 25 per 
cent of the voting power in each of the 
two companies, then the law should be 
that the companies are not to be regarded 
as under “same management”, for after 
all the criterion for deciding that two 
companies are under “same management” 
should be, for practical purposes, the 
controlling power i.e., voting strength of 
the common directors and their relatives 
and not the number of common directors 
and or one common managing director, 
as the proposed law stands at the moment. 
Compare section 2 (g) (iv) of the Mono- 
polies Act where two undertakings (one 
undertaking is owned by a body corporate 
and the other is owned by a firm) are said 
to be inter-connected if one or more 
partners of the firm hold, directly or 
indirectly, not less than 50 per cent of 
the shares, whether preference or equity, 
of the body corporate. 


In the proposed new section 4-A too, the 
proviso therein states that the Central 
Government, may by notification in the 
Official Gazette, specify any institution 
as it may think fit to be a public financial 
institution only where net less than 51 
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per cent of the paid-up share-capital 
of such institution is held or controlled by 
the Central Government 


It is quite obvious that no individual 
(with his relatives also), body corporate, 
etc., ‘can have real control over another 
body corporate unless the former can 
exercise at least 51 per cent of the vating 
power. That bare majority will be 
sufficient to carry through any ordinary 
resolution at any general meeting of the 
company. For a special resolution a 
three-fourths majority is required. Even 
in clause (1) (v) of the proposed new sec- 
tion 4-B, there is a mention: of the holdings 
up to one-third ofthe shares (whether 
equity or preference or partly equity 
and partly preference) by one body 
corporate in another to make the two 
come under “same management”. 


Another aspect. 


Looking at the matter from ancther 
aspect, it may be said that if a person 
(which includes an individual, firm, 
a company, associaticn cf persons, ete.) 
has “‘substantial inteiest” in another cam- 
pany “he” can be said to be interested 
in the concrolling of che other ccmpany. 
In the Income-tax Act, 1961, section 2 (32) 
defines a “person who has a substantial 
interest in the Company” as “a person 
who is the beneficial owner of shares 
not being shares entitled to a fixed rate 
of dividend whether with or withouta 
right to participate in profits, carrying 
not less than 20 per cent of the voting 
power”. 

In the Companies Act, 1956, itself in 
section 299 about “Disclasure of interests 
by director,” sub-section (6) says, “noth- 
ing in this section shall apply to any 
contract or arrangement entered into or 
to be entered into between two companies 
where any of the directors of the one 
company or two or more of them together 
holdsor hold not more than two per cent 
of the paid up Shares capital in the other 


THE MADRAS: LAW JOURNAL 


[2973 


company. For the purposes of deciding 
about “same management” of two com- 
panies, therefore, a higher financial stake 
of the directors concerned in both com- 
panies is necessiry and the criterion 
cannot be a mere numerical one-third 
strength ofcommon directars. Still worse 
it will be, if one common managing 
director or just two common directors 
are made sufficient. 


Even under the existing definition of 
“ same management” in section 370 (1-B). 
(i), the criterion is that a majority of the 
directors of one body constitute, or at 
any time within‘ six months immediately 
preceding constituted, a majority of the 
directors of the other body. This numeri- 
cal strength ofat least halfis more rational 
than the one-third proportion. Will the 
Joint Select Committee retain the old 
provision ? 


Also, in the'proposed new section 108-A of 
the Companies Act—acquisition of more 
than 25 per cent of equity share capital 
is sought ta be restricted, which shows that 
the minimum for a controlling interest is. 
at least 25 per cent of the voting power. 
I have therefore, suggested, supra that 
the common directors in the two com- 
panies, for purposes of “same manage- 
ment” should have at least 25 per cent 
voting power in both the companies. 
The criterion based on mere number 
should also go. 


ft} 


BOOK REVIEW 


Is CGaprran PUNISHMENT Neagssary? 
by Dr. U K. Jıdr10, M.A.,LU.M., PH. D. 
(Anind Publications, Bombay). 1973. 
Price Rs. 30. 


The necessity or otherwise of retaining 
capital punishment has been a contro- 
versial matter all the world over. As 
Chief Justice Kotval of the Bombay High 
Qurt aptly points out in his ‘Foreword, 
a call for the abolition of capital punish- 
ment is always a popular and fashionable 
cry to raise and is regarded by the average 
politician as a good gambit to attract 
votes, An investigation of the problem 
on its merits and in depth is presented 
by Ds. Jadhav in the book under notice. 
The book is divided into 12 Chapters, 
Chapter I is Qypital Punihment: A 
Brief History of Opinion and Practice. 
Qh. II is devoted to Cypital Punistment 
and C'emency. Chapter III gives “An 
Evaluation of Dzvelopments and Trends”. 
Chapter IV deals with ‘“‘Capita] Punish- 
ment in India”, Chapter V contains 
“An Evaluation of D:velopments and 
Trenda in Capital Punishments in India”. 
QGhapter ‘VI covers ‘‘Opinions about 
Capital Punishment in India during the 
la:t 50 Years”. Chapter VII deals with 
“Samples of Murders in India”. Chapter 
VIII is devoted to “The Anatomy of 
Murder”. Chapter IX illustrates ‘‘Some 
typical Mstropolitan murder cases” wi ile 
Qaapter X gives an insight into ‘Some 
typical M>fussil murder cases”, Chapter 
XI is‘‘What do the Judges say” and Chap- 
ter XII projects the view that ‘‘Capital 
Punishment has a Place’’, 


Dr. Jadhav’s research is both longitud‘nal 
and cross-sectional, The statistical infor- 
mation collected is analysed with telling 
effect and as many as 80 statements 
covering different aspects and angles of 
the problem are given, The book is 
packed with information gathered from 
varied approaches to the subject, such 
as personal study of 300 male and 50 
women offenders who had been convicted 
of murder and sentenced to death or im- 
prisonment for life, Judgments of Courts, 
personal interviews with Judges, opinions 
of eminent Judges and jurists etc. How 
the problem is being dealt with in other 
countries of the world has also been 
exhaustively studied. In the process, 
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the book under notice gives the pros and ° 
cons of capital punishment since the 

early 18th century up to the present day. 

A noteworthy feature of this study by 

Dr. Jadhav is the correlation between 

cognisable crime and murder. 


The author has been able to make a 
number of generalisations in regard to 
murders, in Mvharashtra in particular, 
which are both striking and informative: 
for example, (i) the incidence of the 
crime of murder is more than double in 
villages as compared to that in cities 
(page 8c); (ti) decrease in monthly 
income is associated with increase in the 
percentage of murders (page 83); (iii) the 
greatest frequency of murders are from 
26 to go years (page 84); (w) the lesser 
the parental protection the more the 
percentage of murderers; among the 
parents loss of father breeds more 
murderers than the loss of mother (page 
9°) ; maximum murders take place in the 
ottest month of May (page 106) etc, 


The avthor has made some suggestions 
which are welcome. He points out 
how though under section 401, Criminal 
Procedure Code, the Government 
may consult the trying Judge or the 
High Court before commutation of sen- 
tence, is made this is not always done and 
hence “ getting the opinion of the trying 
Judge and the High Court must be made 
compulsory through an enactment (page 
170. Cf., page 151). Again he states 
at page 178: “In order to avoid any 
chance of miscarriage of justice in the 
award of capital punishment...... every 
case of capital punishment sbould be 
scrutinised by a panel of g or 4 Judges 
of the Supreme Court which also should 
be empowered to commute, as it deems 
fit, with the advice, if found necessary by 
it, at its discretion from psychiatrists, 
criminologists and socialogists” . 


There is much to be said in favour of the 
author’s balanced conclusion that ‘‘capital 
punishment duly meted out and executed 
1s an important and effective weapon of 
social control and security in the hands 
ofsociety and should not be lightly thrown 
away and that capital punishment has a 
place in the pena] Code of any country, 
(page 16. See also Chapter XII). 


The book is a scholarly study ®f the subject 
and is the outcome of genuine and dedi- 
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cated research over a number ofyears, To 
students of sociology, lawyers, and Judges 
the baok would be particularly helpful. 
Tne book deserves to be in every library. 


CARRIAGE oF Goops BY SEA AND BILLS 
or Lavina by A. B. Gandhi, First edition 
April, 1973. (Published by Milan Law 
Publishers, Bombay-8). In India, Price 
Rs, go; Foreign £ 3. 


Prior to Independence tbere was little of 
Shipping Industry in India. Even there- 
after the growth of st ip-building bas not 
been quite up to expectations, At the 
end of the Fourth Pian period, the achie- 
vement is likely to be of the order of 
nearly 54 lakhs G.R.T. of which 22 lakhs 
will be On order and 32 lakhs in operation, 
Waile the overall target for the plan 
period may be exceeded by 14 lakhs it 
will fall short of the target in operation 
by over 2 lakhs, Tne percentage of 
Indian shipping in relation to the world’s 
total is about 1, Carriage of goods 
exported from or imported into the 
couatry from foreign countries by sea in 
our owa vessels wouid save depletion of 
the country’s foreign exchange reserves 
by an appreciab.c amount, 


Shipping laws are vast and wide, and 
coaunsusly developing. Tae Hague 
Rules of 1924 waich rormed the basis of 
the Carriage of Good; by Sea Act, 1925, 
of tais country have been amended by 
the Brusseis Protocol of 1968. Tuough, 
in Eagiand, the chinges brought about 
by tne tatter have been taken into account 
and che Carriage of Goods by Sea Act of 
1971, has been enicted, in India, there 
has so far been no amendment of the 
Act of 1925 to bring it into conformity 
with the #.433e18 Protocol provisions, 
Tae book uader notice is divided into 4 
chapters, Tue first chapter 1s concerned 
wita the Carriage of Goods by Sea Act of 
1925; the secoad discusses salvage and 
fieigat; the third is devoted to the Bills 
of Lading Act of 1856; and the fourth 
deals wita the Ad uiraity Jurisdiction of 
the Indian Courts, Taere are 10 appen- 
dices providing information on a number 
of reiaced .n itcers d2sigaed to facilitate the 
understanding of the laws set out and 
make the knowledge up to date, Since 
the Indian Uurriage of Goods by Sea Act 
foilows the corresponding English Act of 
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1925 decisions under the latter Act have 
also been cited and considered in addition 
to the decisions of the Indian Courts. 


It may not be out of place to mention that 
the decision of the Supreme Court in 
Amsrican Export Isbrandisan Line Inc. v. 
Foe Lopez, ALR. 1972 S.C. 1405, holding 
that the time when the ship leaves port 
should be taken as the time when the 
delivery should have been made for the 
purpose of reckoning limitation for a suit 
for compensation under Article III 
paragraph 6 of the Schedule, deserved 
inclusion in the citation on page 134 
of the book, 


Tae notes to the sections of the Carriage 
of Goods by Sea Act and the Bills of 
Lading Act provided by the author are 
lucid and useful, As the author rightly 
points out in his Preface a study of the 
Carriage of Goods by Sea Act in its pro- 
per perspective would require also a 
knowiedge of the provisions of the Marine 
Insurance Act of 1963 and likewise such 
a study will not be complete without 
incorporating the Merchant Shipping 
Act. Tae bok under notice will prove 
helpful to businessmen as well as lawyers. 
It is a welcome publication, 





Tae Ewrnoyvess’ STATE INsURANOR 
AoT by C.G. Anajvala, Second edition, 
1973. (Publishers: GO. Jamnadas & Co., 
Bo.n91y-400002), Price Rs, 12-50, 


India has adopted the ideal of a welfare 
State. Social security is one of its 
important aspects, Tae Beveridge 
Report of 1942 had pinpointed attention 
to some of the evils undermining social 
security in Eagland, such as want, igaor- 
ance, squalor, sickness etc, In our 
country, the Employees’ State Insurance 
Act endeavours in some measure to 
remove soms of these menaces relating 
to workers in factories and establish- 
ments, It aims at securing -ickness, 
miternity, disablement and medical bene- 
fits to the workers and dependants’ 
benefits to their dependants, Toese bene- 
fits are secured by a system of compul- 
sory insurance under which the employer, 
employees and Government extend finan- 
cial contributions, Taough the Act is 
made applicable, in the first instance, 
te workers in factories, power is vested in 
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the Government to extend the benefits of 
the Act by notification to other establish- 
ments commercial, industrial, ~agricul- 
tural etc. 


The book under notice gives a section- 
wise commentary On the Employees’ State 
Insurance Act. Te text of the Act as 
amended up to the date cf publication is 
provided. The book also gives the 
Emp'oyees’ State (Central) Rules, 195C, 
the Employees’ State Insurance (General) 
Regulations 1950, the Bombay Employees’ 
Insurance Court Rules, 1951, and the 
Bombay Employees” State Insurance 
(Medical Benefit) Rules, 1954. 


The review of decided cases under the 
Act thoigh adequate does not seem to be 
full. There seems to be no reference to 
Ghandrasekharan Nair v. The Regional Officer, 
1972 Ker. LJ. 243 and Dhkrangadhara 
Ghemical Works Lid. v. E.S.I., Corporation, 
(1972) 13 G j.L.R. 230, taking different 
views as to whether the Act comes within 
the purview of Entries 23 or 24 of List ITI 
to the Seventh Schedule to the Constitu- 
tion, or to M/s. Bhiwani Textile Mills v. 
The Employees’ State Insurance Corporation, 
(1971) 73 P.L.R. 807 bo'ding that the 
provisions of section 51 rendering the 
emp'oyer-manigement liab'e are imper- 
ative and the consideration whether dis- 
ablement has affected the working or 
earning ees of the employee becomes 
immaterial, e 

The comments on the sections are analyti- 
cal and explanatory and easilyunderstand- 
able. We are sure that the book will] be 
helpful to industrial establishments, trade 
unions, practising lawyers and students, 


Law or Conrempr or Court by 
A K. Avirak and P. Parameswaran Moothath. 
First Edition, 1973. (Published by the 
Authors and distributed by Travancore 
Law House, Ernakulam). Price Rs. 10, 


The miintenance of the dignity of the 
Courts is a cardinal principle of the rule 
of law in a free democratic country. Any 
act done or writing published which is 
calcu'ated to bring a Court or Jvdge into 
contempt or to lower his authority or to 
interfere with the due course of justice or 
the lawful process of the Court would be 
contempt of Court, 
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The Contempt of Courts Act (LXX of , 
1971) is the latest legislative enactment. 
relating to contempt of Court. It repla- 
ces the earlier Act (XXXII of 1952). 
The book under notice is a convenient 
handy volume which provides the text, 
of the present as well the superseded Acts. 
Secticnwise notes are given. The bock 
also contains the R les framed by various 
High Courts to regulate proceedings in 
contempt before them. 


It is gratifying that this book would 
give even to a layman necessary informa- 
tion and instructions relating to Contempt 
of Court, The comments under the sec- 
tions are brief and pointed taking note of 
even the latest decisions The book can 
be read with profit by lawyers and laymen 
alike. 
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. WANTED MORE ACTIVE DIREC- 
TORS FOR COMPANIES. 


By 


C.V. Naraari Rao, M.A., B.L., Légal 
Adviser, The Lakshmi Mills Group, 
Coimbatore. 


The omission of sections 280, 281 and 282 
of the Companies Act, 1956, concerning 
the retiring age of directors, by the 
Companies (Amendment) Act No. XXXI 
of 1965 passed by Parliament, despite 
the original proposal in the Companies 
(Second Amendment) Bill No. LXIV of 
1964, in clause 36 thereof to raise only the 
age limit for (compulsory) retirement 
from 65 to 75, which was also approved by 
the Joint Committee, has been in opera- 
tion for some years now, and it would 
be well to take stock of the effects and 
assess the benefits or otherwise of the 
abolition of the age limit altogether. 


Parliament perhaps ultimately yielded to 
the argument that the proposed “impo- 
sition of an age limit is that a company 
may thereby be debarred from obtaining 
the advice of persons who, though old in 
years, yet retain their mental powers to 
the fulland by reason of their knowledge 
and experience may be able to render 
valuable services to the company. It 
would be wrong to impose an age limit, 
particularly as the number of experienced 
businessmen, who can act as responsible 
directors, is extremely small, *” in prefer- 
ence to the counter-argument that “by 
continuing to retain their seat, on the 
Board, they may be standing in the way 
of more active persons being elected.”— 
see Bhabha Committee’s report, para. go. 


It would be perhaps truer to say that 
Parliament was more anxious to put an 
end to the widely prevalent farce that was 
made of the omitted sections by almost 
every company by allowing the continu- 
ance of a director who was overaged by 
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the mere passing òf a spetial resolution for 
this purpose. 


Be that as it may, there is now no bar, 
since 15th October, 1965, to any person 
ofany age to act asa director of a com- 
pany, if he is otherwise qualified or is not 
disqualified according to other provisions 
of the Act. But the question is whether 
such people really take an active part in 
the Board meetings and give their 
“advice” or simply continue to adorn the 
Board for the convenience of the manage- 
ment. It does also sometimes happen 
that company managements manage to get 
one or two influential persons to lend 
their name as directors of the company 
but these persons whatever may be 
theii age, are never serious nor take any 
interest in the affairs of the company and 
it is not uncommon that they are absent 
from almost all meetings of the Board of 
Directors, applying for leave of absence 
every time. 


Tt may be that a director is not bound to 
attend all Board and committee meetings, 
but he ought to attend all such mectings 
as he is reasonably able to do—per Romer, 
J., in City Equitable Fire Insurance Co.*. 
But are the provisions in the Companies 
Act, especially after the omission of sec- 
tions 280 to 282, sufficient to ensure this 
Objective? 


It seems to me that section 283 should 
also have been amended when the restric- 
tion of age limit was removed, or even 
otherwise, to make also younger but mere 
name-lending, directors take a more active 
part. As clause (1) (g) of section 283, 
stands at present, “the Office ofa Direc- 
tor shall become vacant if he absents him- 
self from three consecutive meetings of the 
Board of Directors, or from all meetings 
of the Board for a continuous period of 
three months, whichever is longer,without 
obtaining leave of absence of the Board”, 





I. (1925) I Oh. 407. 
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The duthiiy ör inactive director, or the 
unwilling director has only to apply every 
time for leave of absence for non-attend- 
ance at Board meetings, to keep on going 
endlessly in his Office till the time of the 
hext election, when probably the manage- 
ment will again take care to see that he is 
re-appointed, if he is persona grata with it. 


Improper Device 


I should think that no mere name-lending 
director should be allowed to use this 
device of invariably sending letters for 
leave of absence and continve in his office. 
A limit should be set on the number of 
times such person consecutively obtains 
such leave of absence. Just as at least 
four Board meetings are made compul- 
sory for a year, a director must also be 
compelled to attend at least half of the 
number of Board meetings held during 
the course of a calendar or financial 
year, on pain of vacating his office as 
director if he defaults in this respect. 


I have referred above to men of standing 
or reputation being asked to be mere 
name-lenders on the Board of Directors. 
Sometimes these gentlemen come from 
other States too. Section3 13, which has 
inade a provision for appointment of an 
“alternate director” to act fora director 
during his absence from his State for a 
period of not less than three months, 
must also be pressed into service 
in this instance of a person belonging 
to, or ordinarily resident in, another 
‘State being appointed a director of a 
édmpany' whose registered office is 
in another State, to ensure his better 
attendance at Board meetings, just as 
alternate directors are invariably appoint- 
ed to act for “foreign directors.” Such 
a person is not ordinarily resident in 
“his State”, which for our purpose means 
the State where the Ccmpany is situate. 
Section 313 may therefore be amended, 
to ensure that the visiting of this “original 
director” at any time to the State in 
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which the Company is situdte (rather,* 
it should be, to the place where the regis- 
tered office of the Company is located) 
will not automatically make the “alter- 
nate director” vacate his office. It may 
be provided that either the original direé- 
tor or the alternate director may attend a 
Board Meeting, subject to the compulsion 
that the original director (ccming frem 
another State) sbould attend at least a 
majority of the Board meetirgs held 
during a year, as already stared. An 
exception for this compulsi n cau Le 
provided only in the case of a foreigner 
who is the original director. But even 
in his case, the rule of automatic lapsing 
of the office of his alternate director on 
the coming of the original director to 
any place in the State where the registered 
office of the company is situated need not 
be enforced, and either the foreign origi- 
nal director or his alternate director may 
attend the Board meetings till the alter- 
nate director ceases to PS such for any 
other reason. 


No company has yet perhaps dared to 
hold a Director’s meeting in another 
State to suit the convenience of 
such director belonging to that State. 


In fact, a company cannot strictly speak- 
ing hold a Board meeting at any place 
other than the registered office of the 
Company (for the reason that the 
Register to be maintained by the Company 
under section 301 (Register of Contracts, 
Companies and firms in which directors 
are interested) which has to be kept at the 
registered office and placed at every 
Board meeting for obtaining the signatures 
of all directors present at the meeting 
cannot be removed from the registered 
office). But this rule is seldom followed in 
practice by any company, and the Com- 
pany Law Administration has been con- 
veniently shutting its eyes to this breach of 
the law. It is, neverthetess, far more 
economical that one or more original 
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edirectors come from another place to the 
venue of the Board meetings rather than 
that all other, many directors go to 
another State for holding a Board meeting. 
The relaxation of the rule, ifat all made, 
should not allow the holding of Board 
meetings in another State. 


Responsibility. 


Directors are in some sense deemed to be 
trustees of the Company’s money and 
property. This responsibility is fastened 
also on each and every director. Though 
“with the rapid growth in the size of 
corporate units, and the growing technical 
and administrative complexity of business, 
resulting largely from the combination 
ofmany different activities and the exten- 
sion of markets, which necessarily involved 
some specialisation in the process of 
production and distribution, the character 
of corporate management also rapidly 
changed. The Board of Directors had 
perforce to confine themselves to matters 
of general policy, and overall supervision 
of management, and leave the day-to-day 
conductof business in the hands of 


executives and salaried technical 
and administrative cflicers********"* 
Nevertheless, the basic distinction 


between those who are in a position 
to direct, and those who are 
accustomed to manage the affairs of a 
company, though considerably blurred 
in practice under modern conditions, 
remain by far the most dominant charac- 
teristic of corporate structure and the 
provisions of the company whether based 
on the English or the continental legal 
system recognise this all important fact”- 
(vide para. 80 of Bhabha Committce’s 
Report.) 


Again, in the context of “the infrequency 
and irregularity of the meetings of the 
Board of Directors (particularly those 
companies which were under managing 
agents,”) tha above Report (Para. 109) 
says, “having regard to the position and 
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status that we envisage for directors and 
the role that we wish them to assume in 
the affairs of the company, we consider 
it essential that meetings of the Boards 
should be held at regular intervals and 
that all major questions of policy should 
be discussed at those metings.” Hence 
the introduction of section 285 in the 
Act, 


A Suggestion. 


It is, therefore, not sufficient that only 
the holding of regular meetings of the 
Board are made compulsory as envisaged 
in section 285, but each and every direc- 
tor, should also be helped or compelled 
in some manner to play his role in the 
shaping of major policies, which we 
cannot expect unless he is more or less 
regular in attending Board meetings or 
attends at least a majority of the Board 
meetings held in the course of a year, 
instead of applying liberally for leave 
of absence for all meetings. Hence my 
suggestion regarding section 283 and 
section 313, which could be usefully 
considered. 


Professional Directors. 


The times are changing fast, and the pre- 
ference now is for filling a Board with 
professional directors, each one of whom 
may be generally acquainted with the 
nature of the industry and some having 
some special expertise in particular aspects 
of the industry or is a well established 
business magnate. It would be good too, to 
have a legal man and a Chartered Accoun- 
tant as Directors, despite the coming 
enforcement of appointment of qualified 
Secretaries for companies of certain mini- 
mum dimensions, in these days of ever 
increasing complexities of the law and 
the spate of new legislation. There is 
also an increasing demand for appointing 
employee-directors, which experiment has 
been tried in a few cases, especially public 
sector companies. The principle is good, 


i} 


but it all depends upon the person who is 
so appointed. Ifheisalsoa knowledge- 
able man, generally and/or particularly 
in regard to the industry concerned, it 
will indeed be an asset to the Company. 
Generally speaking the aim should be to 
have directorates consisting of persons 
who are not to be mere dummys or “‘yes- 
men” playing a second fiddle to the 
management but who can actively co- 
operate with the management and play a 
constructive role for the benefit and pro- 
gress of the Company and ultimately the 
country. It will not be good for a com- 
pany to have too many “guinea pigs”, a 
term used formerly in England for direc- 
tors who merely lent their names or titles 
and received director’s fees for attend- 
ing Board meetings in guineas. In 
U.S.A. too, the place of the decorative 
aristocracy on the Boards of American 
Companies is filled by film stars, television 
personalities and sportsmen. 


In an interesting chapter, entitled’ “Select- 
ing the Board” in her book “Munage- 
ment of Corporations”, Dr. Khorshed 
D.P. Madon quotes from “The Pattern 
of Company Directorship in India” (page 
13) by De. Raj K. Nigam and N.D. Joshi 
that the authors’ research study revealed 
in 1961 that go per cent of the total 
number of directors (546) of big com- 
panies in Western India were business- 
men, a poor second, less than g per cent 
being in services of an administrative 
or executive nature, while directors in 
professions; such as accountancy and 
legal practice, formed only 6 per cent of 
the total directorships. Dr. Madon also 
cites another study, made in 1964, con- 
fined to 54 managing and whole-time 
directors which revealed that 34 possessed 
no academic qualifications. In“Indus- 
trial Times”, Volume IX No. 20, 15th 
October, 1967, pages 19-20, Rustom S. 
Davar, advocates a Board composed of 
successful administrators of companies, 
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economists, legal persons, financial ° 
experts researchers, persons with experi- 
ence of human relations, marketing and 
production men. As already stated, 
an employee-director may also be 
included wherever feasible. 


eee 
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- A NOTE ON 
THE DECISION IN S. RAMASWAMY 
IYER v. SENTHIL THIRUPPANI 


KATTALAI ATTACHED TO SRI 
SUBRAMANIASWAMI KOIL, TIRU- 
CHENDUR, REPRESENTED BY ITS 
HEREDITARY TRUSTEE SRI LA 
SRI SUBRAMANIA AMBALAVANA 
PANDARASANNADHI AVARGAL, 
ADHEENAKARTHA, THIRUVA- 
VADUTHURAI ADHEENAM, (1972) 2 
M.L.J. 15: 83 L.W. 370. 


By 


P. PEPPIN FERNANDO, B.A., B.L., Adnocate. 


In the above mentioned decision, Justice 
V.V. Raghavan has held that in respect 
of agricultural lease deeds for more than 
one year executed prior to the coming into 
force of the Madras Public Trusts, Act 
(LII of 1961), the Madras Cultivating 
Tenants Protection Act (XXV of 
1955), will govern them and no registra- 
tion of such deeds is necessary. The 
above said decision further holds “Con- 
cidering the objects of the two enactments, 
namely the Madras Public Trusts Act 
and the Madras Cultivating Tenants Act 
which are enacted for the protection 
from eviction of cultivating tenants and 
for regulation of the administration of 
agricultural lands and section 4 (b) of the 
latter Act corresponding to section 21 (2) 
of the former under which no stamp need 
be affixed to a lease deed, lease deeds 
executed under the two enactments need 
not be registered as the two enactments 
are self-contained codes dealing with the 
relationship between the landlord and 
the tenants. Section 17 (1) (d) of the 
Registration Act would not be attracted”. 
This decision requires re-consideration. 
The learned Judge fortifies his decision 
on the basis of section 3 of the Madras 
Public Trusts Act which says that the 
provisions of this Act shall have effect 
notwithstanding anything inconsistent, 
there with contained in any other law for 
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the time being in force. Hence the 
learned Judge views that the provisions of 
the Registration Act and the Transfer of 
Property Act will not apply to lease deeds 
executed after the commencement of the 
Madras Public Trusts Act. 


Then the question arose in that decision 
whether a lease deed executed prior to the 
commencement of the Madras Public 
Trusts Act needs registration or not, Justice 
Raghavan holds that in respect of 
lease deeds executed priar to the com- 
mencement of the Madras Public Trusts 
Act, the provisions of the Madras Cultivat- 
ing Tenants Act will apply. He says 
“Similar provisions (Section 3 of the 
Madras Public Trusts Act) are found in 
the Midras Cultivating Tenants Protec- 
tionAct” and therefore holds that under 
the Madras Cultivating Tenants Protec- 
tion Act also the agricultural lease 
deeds for more than one year, if in 
writing, need not be registered. 


With great respect I submit that in the 
Cultivating Tenants Protection Act, no 
provision analogous to section 3 of the 
Madras Public Trusts Act finds a place. 
Hence when such provision is absent 
under the M:dras Cultivating Tenants 
Protection Act,. the agricultural lease 
deeds for more than one year need regis- 
tration under section 17 ,1) (d) of the 
Registration Act. 


m 


CAN A COMPANY RECOGNISE A 
TRUST ‘AS MEMBER OR TAKE 
DEPOSITS FROM IT ? 


(Scope of sections 41 and 155 of 
Companies Act, 1956) 


By z 


O.V. NARAHARI Rao, M.A.B.L., Legal 
Adviser, The Lakshmi Mills Group, Coimbatore. 


In the first place we shall deal with the 
question fram the positive angle, who is 
entitled to become a member in a com- 
pany under section 41 (2) of the Com- 
panies Act, 1956, and then from the 
negative angle whether the Trust as such 
may not be competent to hold the trust 
shares in its name in a company by 
virtue of section 153 of the Act. 


Sub-section (1) of section 41 of the Com- 
panies Act, 1956, states that by virtue of 
his subscribing to the memorandum of a 
company, a persan automatically becomes 
a member and in his case no application 
or allotment is necessary ta become a 
member, Entry of his membership in the 
Register of members is not necessary in 
this case, However, according to sub- 
section (2) of this section “Every 
other person who agrees in writing to 
become a member of a company and 
whose name is entered in its register of 
members, shall be a member of the com- 
pany.” 

It is thus seen that before becoming a 
member, a person must make an applica- 
tion in writing to the company and the 
company then makes the allotment of 
shares, His application in writing is 


t 


treated as the “‘offer” and the company’s 
allotment as ‘‘acceptance” and thus an 
agreement gets concluded. If therefore, 
an agreement in writing is necessary, the 
persons making the agreement or con- 
tract must be persons legally capable of 
making an agreement or contract and 
both parties must not be under any legal 
disability to make the contract, - 
3 
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Later, when discussing section 1 53 of the” 
Companies Act, and some provisions of the 
Trust Act, 1882 it will be shown in detai 
that a trust as such cannot be regarded 


as a “legal persan”, who can cam- 
petently make a contract. Then, app- 
arently, if a trust as such cannot 


make the agreement in writing with a 
company, it cannot became a share- 
holder or member. We shall also discuss 
infra as to who will be the owner of the 
shares where the “trust property”? con- 
sists of shares in a company. That owner 
of the shares is clearly entitled to become 
a member, 


Section 153. 


One of the most misunderstood and 
controversial provisions in the Com- 
panies Act, 1956, is section 153. It is 
also displeasing to many shareholders 
or depositors, who would like their 
investments to be registered or 
recorded in the name of a trust 
or a partnership firm. Coampanies are 
also som:tim>3 asked to take notice of 
benami transactions, or recognise a minor, 
as a shareholder, 


After its amendment by the Amendment 
Act of 1963, this section reads as under : 


*°153.—Ttusts not to be entered on Registers 
No notice of any trust, express, implied 
or constructive, shall be entered on 
the register of members or debenture. 
holders”. 


However, a Press note, dated 25th June, 
1957 by the Government of India, Minis- 
try of Finance, Department of Company 
Law Administration became, necessary 
(as explained in the aforesaid Press Note) 
for the following reasons: 


“It has been brought to the notice of the 
Government of India that in the share 
registers of some companies trusts or 
trustees described as such ate entered as 
members, Government are advised 
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that under the relevant provisions of the 
Companies Act, 1956, shares in a com- 
pany, being the property of a Trust can 
be held inthe names ofits trustees being 
individuals, corporations, companies or 
societies registered under the Societies 
Registration Act, 1860, without the addi- 
tion of the statement that they are trustecs. 
Shares cannot be held in the name of the trust 
as suck unless it is a separate legal entity 
such as a registered society. Companies 
are requested that wherever necessary 
their share registers should be rectified so 
as to comply with the law as explained 
above” (Italics mine). 


Section 153 is based on section 117 of the 
English Act, 1948 and the object of this 
last -provision was explained by Lord 
Coleridge, C.J., in In re Perkinst, in these 
words: “It seems to me extremely impor- 
tant not to throw any doubt on the princi- 
ple that companies have nothing whatever 
to do with the relations between trustees 
and their cestui que trustees in respect of the 
shares of the company. Ifa trustee is on 
the company’s register as a holder of 
shares, the relations which he may have 
with some other person in respect of the 
shares are matters with which the com- 
pany has nothing whatever to do; they 
can look only to the man whose name is on 
the register.” 


Similarly the object of section 153 of our 
Act was explained in S. Parameswari v. 
Kamadhenu Metal Rolling Mills Private Lid.* 
thus: ‘The object of the section appears 
to relieve the Company from any obliga- 
tion to take notice of equitable trusts 
in its shares and also to preclude any 
person claiming an equitable interest in 
shares from treating the company as a 
trustee in respect thereof. All that the 
section says is that no notice of any trust 
etc., shall be entered on the register of 


——_——— 


e 
. (1890) 24 Q-B.D. 613. 
ToO} 2 Comp.L.J. 120. 
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debenture-holders. The 
register is a notice to persons dealing with 
the Company as regards the ownership 
of the shares or debentures, The object 
of section 153 seems to me that such 
persons dealing with the company may 
not be affected by the entry of any kind 
of trust, Therefore, I do not see any 
ground to hold that the company itself 
cannot take note of any relations between 
the trustees and the cestuique irustent in 
respect of the shares of the company. 
If a trustee is on the company’s register 
as a holder of shares, the relations which 
he may have with some other persons in 
respect of the shares are matters with 
which the company has nothing whatso- 
ever to do.” 


It was held in this case that the section 
does not prevent tne managing director of 
a company contending that the shares 
held by his wife in the company were 
held by her as his benamidar only. 
This question of benami ownerships, we 
shall examine later. 


It is clear from the above three passages 
that (1) the name of the trust as such 
cannot be entered in the Register of 
members, unless it is a legal entity; this 
is a statutory prohibition, (2) only the 
trustee’s name can be entered on the 
register aforesaid; (3) the trustee is 
treated for all purposes as the Owner of the 
shares; and (4) The company can ather- 
wise take notice of the trust, though the 
notice as such cannot be entered in the 
said register. 


Because the company can take notice of 
the trust, ctherwise than by entry in the 
Register of members, it is also argued by 
some that the company may not refuse 
to act according to the terms of the 
notice, This liberal construction of sec- 
tion 153, arising from the strict language 
used in it, seems at variance with the 
interpretation of the corresponding sec- 


I 1) 


tion 117'of the English Act by Lord 
Esher, M.R., in Perkins case3: the 
law has given the Company the right to 
say “we do not care whether you are a 
cestui que trust or not; if you are, we have a 
right to take no notice of you”. Even so, 
the company has been given the right to 
refuse at its option, but it is not obliged 
to say so. 


Before we proceed further with the 
captioned question, it would be well to 
examine (1) what is a ‘trust’; (2) whois a 
‘trustee’ and (3) who can be a member 
of a company, the trust or trustee? 
Section 3 of the Indian Trusts Act, 1882, 
defines a“‘trust” as an obligation annex- 
- ed to the ownership of property, and aris- 
ing out of a confidence repased in and 
accepted by the owner, or declared 
and accepted by him, for the benefit of 
another, or of another and the Owner; 
the person who reposes or declares the 
confidence is called “ the author of the 
trust”; the person who accepts the 
confidence is called the ‘‘trustee”; 
the person for whose benefit the con- 
fidence is accepted is called the “ bene- 
ficiary’? the subject matter of the trust 
is called ‘° trust, property” or “ trust 
money” the ‘‘beneficial interest” 
or “ interest ” of the beneficiary is his 
right against the trustee as owner of 
the trust property ; and the instrument, 
if any, by which the trust is declared 
is called the “ instrument of trust.” 


It will be, important to note that even 
under the Indian Trusts Act (1) the de- 
finition of *‘ trust” shows that it is only 
an Obligation annexed to the owner- 
ship of property ; it is not a legal encity. 
Trust cannotes only a legal concept 
or relationship just as other relation- 
ships known to the law, namely, contract, 
agency, guardianship, partnership etc., 





3. (1890) 24 Q.B.D. 61g. 


THE HADRAS BAW JOURNAL 


51 


(2) the trustee only is considered as the’ 
owner of the trust property. The essen- 

tial feature of a trust is the vesting of 
the property or its being placed under 

the control of a person in the confidence 

that he will hold it for the benefit of a 

third person, or a third person and 

himself. If the trust property consists of 

shares in a company (shares are movable 

property) then these shares should vest 

in the trustee as their owner, 


Who is owner? 


James, L. J. in (1880) 15 Ch.D. 217 
defines a “trustee” as “a man 
who is the owner of the property 
and deals with it as principal, owner 
and master, subject only to an equitable 
cbligation to account to some persons 
to whom he stands in relation of trustee 
and who is his cestuique trust.’ That the 
trustee is the principal owner of the 
property and not the trust as such, is also 
clear from section 5 of the Trust Act. 


“5. Trust of Immovable property:...... 


Trust of Movable property.—No trust in rela- 
tion to movable property is valid unless 
declared by a non-testamentary ins- 
trument in writing signed by the author 
of the trust or the trustee and regis- 
tered, or by will of the author of the 
trust or of the trustee, or unless the 
ownership of the property is transferred 
to the trustee.” 


It will be seen that in the case of 
movable property (shares) the ownership 
of the property is to be transferred, un- 
like in the case of immovable property, 
where the declaration itself vests the 
property in the trustee and is a transfer 
of property. Himansu Kumar Roy 
Ghowdari v. Moulvi Hasem Alit, 


In Ghhaira Kumar Devi v. Mohan Bikram 
Singh", it was Observed, “ The Indian 


4 Paar ie Gal. 818. e 
. GI JB: LA. 279: . I 
re 196. J 58 79 : AIR. 193 
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*Law does nat recognise legal and ~equi- 

table estates; therefore there can be 
but one ‘‘ owner”, and where the pro- 
perty is vested in a trustee, the “‘owner” 
must be the trustee. The trustee is the 
owner of the trust property, the right 
of the beneficiary being in a proper 
case to call upon the trustee to con- 
vey to tim, 


It is an essential condition of a trust 
that property must vest in the trustee. 
The mere fact that a person is holding 
property on behalf of another will not 
constitute him a trustee, unless the Owner- 
ship of the property is also vested in him 
—Khairal Bashar v. Tannu Lal’, 


If the trustee only is to be regarded as the 
owner of the trust property and not 
the trust as such or the beneficiary, a 
company need only enter the name of 
the trustee who is really the owner of 
the shares as member in the Register 
of members (shareholders). It is not 
necessary to add any other name after 
the de jure owner, We have already 
seen that the objects of section 153 of 
the Companizs Act, 1956 are to relieve 
the company from taking notice of 
equitable interest in shares and to pre- 
clude persons from claiming equitable 
interest in shares from converting the 
company into a trustee. Ifthe directors 
receive notice of an equitable claim, 
they should allow time to obtain an 
order of injunction from the Court : 
-Simpson v. Molson’s Bank’. This is all 
that the company can act “f in accor- 
dance with the terms of such notice” and 
that action cannot extend any further. 
Even so, the company is not bound to 
receive notice or record notice of equi- 
table interests and such a notice can- 
not affect the company witb any trust : 
Societie Generale de Paris v. Walker’. 


mc Tr errr 


6. ALR. 1957 All. 553. 
. (1895) A.C. 270, 279. 
& I 3 11 A.C, 20, 30. 
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I. V. Rangacharya in his “ The Indian 
Trusts Act”, Ist edn. 1972, page 81 
(M. L. J. Publication) says that while 
the trust property vests in the trustee 
as such, also the trustee no doubt holds 
the trust property for the benefit of the 
beneficiaries but he does not hold it 
on their behalf. The expressions ‘for 
the benefit of” and “on behalf of” are 
not synonymous with each other. They 
convey different meanings. The former 
connotes a benefit which is enjoyed by 
another thus bringing in a relationship 
as between a trustee and beneficiary 
or cestui que irust, the latter connotes an 
agency which brings about a relation- 
ship as between principal and agent 
between the parties, one of whom is 
acting on behalf of another. 


Two new sections 


Two new sections 153-A and 153-B 
were inserted in the Act by the Amend- 
ment Act LIII of 1963. Yet more 
amendments were introduced in. sec- 
tion 153-B by the Amendment Act XXXI 
of 1965. By section 153-A a public 
trustee is appointed, Section 153-B re- 
lates to declaration as to shares and 
debentures held in trust (by the trustee 
to the Public Trustee), The Public Trustee 
is empowered to vote himself personally 
in certain circumstances, otherwise he 
can authorise the trustee on his behalf 
to exercise his right of vote. In the 
words of the then Finance Minister 
€ I do not see how the identification 
of the rights of the person who exercises 
the right to vote and that of the trust 
can be equated. Here nothing is sought 
to be taken away except that you (the 
trustee) do not exercise the vote direct 
but exercise it through a public trustee. 
It is not a question of the trust which 
can vote through the public trustee but it 
is the trustee who can vote through 
the public trustee. Or it may be that 
the public trustee may appeint the 


- 


m 


trustee as his proxy. Similarly the 
section does not say that it is the trust 
as such which has to file the declaration 
about holding of trust shares with the 
public trustee but it is the trustee who 
has to file the declaration of his hol- 
dings, albeit as trustee, because he is 
the real owner of the shares, in his own 
name, Rule 3 of the ‘‘ The Trustees 
(Declaration of Holdings of Shares 
and Debentures) Rules, 1964 ” also makes 
it clear that it is the trustee (not the 
trust) who has to file the declaration 
in the Form specified in the schedule. 
Items 7 and 9 in this Form also confirm 
the same thing. 


No contradiction. 


It is sometimes argued that while sec- 
tion 153 says that no notice of any trust 
is to be entered on the Register of mem- 
‘bers, section 153-B requires statutorily 
that on pain of severe penalty, every 
person to whom the section applies, 
holding shares or debentures in trust 
for any other person or for any chari- 
table or other purpose, should send 
a copy of his declaration to the public 
trustee to the company concerned. Really 
there is no contradiction between the 
two sections, for section 153-B does not 
provide for any deviation from section 


153. 


Again, it will be seen from section 12 
of the Trust Act, that a trustee is bound to 
acquaint himself, as saon as possible, 
with the nature and circumstances 
of the trust property, Obtain, where 
necessary, a transfer of trust property 
to himself and (subject to the pro- 
visions of the instrument of trust) to 
get in trust moneys invested on insu- 
fficient or hazarduous_ security. 


It is to be Observed that if the trust is 
a legal entity e.g., registered as a com- 
pany under the Companies Act or regis- 
tered as a society under the Societies 
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Registration Act, there is no prohibition” 
of the Trust as such holding shares in 
Other companies in its own name. But 
if the trust is not so registered and only 
the trustee can hold the trust shares in 
his Own name, when there is a change 
of trustees, it will become necessary 
to have the concerned shares transferred 
in the name (s) of the new trustee (s). 
This procedural difficulty can be no 
argument that the shares should be regis- 
tered for the sake of convenience or cast 
in the name of the trust in the books of 
the company, which is statutorily pro- 
hibited. 


For such cases, Article 62 (eì of the 
Indian Stamp Act, 1899, in fact pro- 
vides for a concessional rate of duty 
where it is a transfer of any trust pro- 
perty without consideration from one 
trustee to another trustee or from a 
trustee to a beneficiary. Inter alia this 
provision also ccnfirms that the trust 
property is held by the trustee and he 
transfers that property to another 
trustee, when there is a change of trustee 
or to the beneficiary, when it has to be 
dane, as the case may be. 


Benami Holdings. 


From a few decided cases which held that 
a trust of shares in.a company is not in- 
valid and a Court can enforce the trust, 
it is sOmetimes argued that shares and 
debentures may be held on trust, and dealt 
with as such, The earlier part of these 
propositions is unobjectionable. In EF. D. 
Sassoon & Co., Lid. v. Patch? it was held that 
section 153 is merely administrative in 
nature and that a trust of shares in a 
company is not invalid. Nobody has 
ever said that a trust of shares by itself 
is invalid. In so far as section 153 says 
that no notice of any trust shall be en- 
tered in the register of members or of 
debenture holders, the inhibition is 





9. 45 Bom.LR, 46. 
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statutory and mandatory, but it can 

be said to be administrative only when 

the Company may or may not care to 

take notice of the beneficial interest by 
a party who has such interest. In 
S. Parameswari v. Kamadhenu Metal 
Rolling Mills19 it was also held that the 
section does not prevent the managing 
director of a company contending that 
the shares held by his wife were only 
held by her as benamidar far himself. 
In Dharwar Bank Lid. v. Mahomed Hayat’! 
the titie of ten shares of the plaintiff Bank 
was in controversy. The shares were 
purchased by the father in the name of 
his son. Though the shares were movable 
property, the principle of benami trans- 
actions was applied. 


It may be true that benami transactions 
involve certain obligations in the nature 
of a trust. A benami transaction is 
one where a purchase or transfer is made 
by a persan in the name of another 
person with his own funds and for his 
own benefit with no intent to make 
that other person the beneficiary there- 
of. In such a case there would be a 
presumption ofa resulting trust in favour 
of the person paying or providing, the 
consideration. ‘The two cases of benami 
transactions cited above can be said 
to have decided only about the title 
to the property, or real awnership of 
shares, or who really paid the money 
and so on, It was a case of a dispute 
between the trustee (benamidar) and 
the beneficiary, and, as between them 
it was decided that the beneficiary had 
proved his ownership of the (trust) pro~ 
perty. Section 153 of the Companies 
Act is not concerned with, or affects, 
the relationship inter se between the 
trustee and the beneficiary. These deci- 
sions cannot be regarded as deciding 
the question whether the real owner 





70) 2 Gom. L.J. 120, 
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or the trustee had the legal capacity 
to have his name entered in the 
register of members of the company. 
Both were competent to become mem- 
bers of the company according as the 
one or the other had really paid the 
money. These considerations are quite 
different from the one we are consi- 
dering whether a trust or the trustee 
can be entered in the register of members 
as such in a legal capacity. Ina benami 
transaction, the benamidar is placed 
in the position of a trustee for the real 
owner and only his title (to the shares) 
was set aside by the Court. The Court 
was not called upon to say that the ben- 
amidar trustee was under any such in- 
capacity (other than mere title) which 
disentitled him to be placed on the regis- 
ter of members, 


It seems to me therefore, that pressing 
into service the analogy of benami trans- 
actions for proving the point that notice 
of the trust (Obligation in the nature 
of a trust) has been validly recorded 
by the company in its register of members 
is not correct. The Company might 
not have known at all when it placed 
the benamidar on the Register that he 
was not the real owner of the shares and 
this point was only decided later by the 
Court when a dispute arose about the 
real ownership. Apparently the be- 
namidar seemed to have a clear title 
when he applied to become a member 
and he was competent to become a 
member. He was not incompetent to 
become a member/placed on the regis- 
ter of members) in the same sense that 
a trust as such is prohibited from mem- 
bership under section 153. 


Minors. 


It is also sometimes argued that section 
153 does not prevent a company from 
entering the name of any person under 
(disability such as a minor acting 


1%) 


through a guardian. We have to exa- 
mine this question now, in the light 
of the position whether by entering the 
name of the minor in the Register of 
members there is any involvement in 
the nature of recording an entry of a 
trust, express, implied or constructive 
when such entry is prohibited under 
section 153. 


In Circular No. 312 (43) ©. L. 111/63 
dated goth September, 1963, the Govern- 
ment stated : “This Department 
has been advised that the Judicial Com- 
mittee of the Privy Council in the leading 
case, Mohari Bibi v. Dharmados Ghose’, 
held thatin India a contract by a minor 
is ab initio void, Apart from the subs- 
cribers to the memorandum of associa- 
tion of a company a person can become 
a member of that company only when 
he agrees in writing to be a member 
and when- pursuant to such agreement, 
the name of the person is entered in 
the register of members, Since a minor 
cannot enter into a contract or agree- 
ment except through a guardian and 
since in view of section 153 no notice 
can be taken of the fact thatthe guardian 
holds a share in trust for a minor it 
follows that his name cannot be entered 
in the register of members and there- 
fore he cannot become a member of a 
company. A subscriber to the memo- 
randum of association of a company also 
enters into an implied agreement to 
become a member of the company 
written against his name, Since a minor 
cannot enter into a contract it follows 
that he cannot subscribe his name to the 
memorandum of association of a com- 
pany. There is however no objection 
in law to a minor entering into a con- 
tract by of through a guardian. In such 
an event however, Owing to the apera- 
tion of section 153 of the Companies Act 
the name of the minor cannot be entered 


38 (190g) Tidus go Gal, agar 
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in the Register of members along with 
that of his guardian nor can the name 
of the guardian be entered in the 
register of members in 2 manner which 
will show that the person concerned (the 
guardian) is holding the shares in 
question on behalf of another person viz., 
the minor, In view of the fiduciary 
relationship between the guardian and 
the minor as laid down in the Guardian 
and Wards Act a guardian is responsible 
for his acts and dealings to the minor in 
respect of the ward’s property. 


There is a distinction between an agree- 
ment for sale and the sale itself. Whereas, 
due to the provisions of section 10 of the 
Indian Contract Act a minor is not 
competent to enter into any contract for 
the purchase of shares, there is no bar to 


a minor purchasing fully paid up shares | 


Since in the event of such a purchase 
there will be no covenant subsequent on 
the part of the minor, 


In view of the legal position explained 
above, the Government feels it desirable that 
in the case of shares owned by a minor the 
name of the guardian and not of the minor is 
shown in the register of members.” 


A minor is wholly incompetent to con- 
tract consequent to Mohori Bibi’s case.1® 
See also Padma Vithoba v. Md. Multani14, 
In Palaniappa v. Official Liquidator1® the 
Madras High Court held that where an 
application is made by the father as 
guardian of his minor daughter and the 
company issued shares to and registered 
shares in the name of the minor describ- 
ing her as minor the transaction was 
void ab initio and the father of the 
minor who signed the application cannot 
be deemed to have contracted for the 
shares and cannot be placed on the list 





1g. LLR. go Gal. 5389 (P.Q.). 
I4 (968) 45.0: 172: (1963) 3 S,G.R. 229; 
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eof contributories in the event of 
company being wound up. 


the 


So a company may refuse to recognise a 
minor, But if it has once accepted a 
minor as a member, it cannot repudiate 
the contract except on grounds of fraud 
or misrepresentation. 


‘However in a recent case which came 
up before it R. Balaraman v. Buckingham & 
Camatic Go., Lid.1® the Company Law 
Board (B.R. Desai Member) decided 
that an agreement in writing for a 
member to become a member may be 
signed on behalf of the minor by his 
lawful guardian under section 41 (2) 
of the Companies Act read with Table A, 
clause 19 (1). This was a case of transfer 
from father to his minor sons him- 
self representing as their guardian, 
because the shares transferred were 
fully paid up shares and, therefore, 
there would be no personal convenant to 
bind the minors in the instant case. 
Section 11 of the Contract Act would 
not stand in the way. By showing the 3 
minors as represented by their natural 
guardian (father) as members in the 
Register of members, it would not be a 
case of trust and section 153 of the Act 
would not be attracted or hit by it. 


Whether there is any question of trust 
(any relationship of beneficiary and 
trustee arising in this case) or not, the 
decision that section 11 of the Contract 
Act (minor is incompetent to contract) 
would not stand in the way seems to 
run counter to the decision of the Privy 
Council in Mohiri Bibi’s case? and of the 
Madras High Court in Palaniappa’s case1® 
which held that the contract by the 
guardian, even if it be for. the benefit of 
the minor, is void on the face of it. The 
Company Law Board, distinguishing or 
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exempting this case from .its circular 
dated goth September, 1963, on the 


ground that the shares are fully paid up, 
is not convincing. The question is not 
whether the minor becomes involved in 
further liability but whether the guar- 
dian’s contract is valid or void at the 
beginning of the transaction. 


In this connection, it must be remem- 
bered that apart from the membership 
rights, a member, by virtue of his con- 
tract, as also of law, acquires certain 
other personal rights as well. These 
rights cannot be modified or altered with- 
out his consent but a minor cannot give 
his free consent because he is under a 
legal disability to give such consent. 


It appears therefore it would not be in 
order if the share certificate issued in the 
personal name of the Trustee contains 
in any manner the name of the trust, 
say, the following description : “Mr X, 
Managing Trustee, Y Trust”, by way 
of giving the address after the name of 
the trustee, 


Partnership 


A company cannot also allot shares in 
the name of a partnership. It is now 
well settled that a partnership as such 
has no legal entity to make a valid con- 
tract. Only, individual partners can 
make a contract for and on behalf of the 
partnership which will be binding on the 
partnership. Similarly unincorporated 
societies, clubs, associations and institu- 
tions have no legal entity and as such 
cannot enter into any contract. In the 
absence of any enabling statute, they 
are not juristic persons and therefore can 
neither sue nor be sued on contracts 
made in their name or on their behalf. 
The share certificate or deposit receipts 
can be issued in the joint names of all 
the partners, if so required according to 
the terms of the deed of partnership. 


I 


Entry of the partnership’s (firm’s) namé 


in any form will not be in order. - 
Deposits. i 


If a company takes a deposit of any 
sum of money, here too there’ is a 
contract to be made. The depositor 
makes the offer to deposit his money 
with the company and when the com- 
pany decides to accept the same the 
contract becomes concluded. i 


After the non-banking non-financial com- 
panies (Reserve Bank) Directions, 1966 
as amended by a recent Notification 


dated 18th November, 1972 with effect, 


from ist April, 1973, the would be depo- 
sitor has to fill up an application form, 


which may be prescribed (Compulsory), 


by the company with certain specified 
details of its financial position, etc, - The 
application is the offer and the Deposit 
receipt concludes the contract. 


$ 
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Since the: parties to a contract niust be 
each capable ‘of making the contract, 
which they can do if tkey are legal enti- 
ties and not’ suffering under any legal 
disability, and a trust as such as we 
have seen, is nota legal entity, it cannot 
make the application to the company 
to make a deposit in the aforesaid 
application form, nor can a company 
accept such an ineffective or invalid 
application. Only the trustee in his 
Own name, without. adding the name of 
the trust or that he is a trustee, can make 
the application. 


It would not, therefore, be in order even 
if in the deposit receipt, some other 
words are added say, by way of address, 
the name of ‘the trust, that is beneficial 
interest, as we have already noticed in 
the’ case of the minors and their guar- 
dians. 


f . t 
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. A CRITICAL NOTE ON L. VEDA- 
GIRI v. M. S. DEVARAJA MUDA- 
LIAR, (1971) 2 M.L.J. 433: 


By 
V. NARAYANASWAMI Š 


It has been laid down in this case that 
when an interim order is passed by 
the Rent Controller under section 17 (3) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 (hereinafter 
referred to as the Act) directing the 
landlord to restore the amenity enjoyed 
by the tenant but the landlord files 
“within 30 days from the date of the 
order on the application to set aside the 
interim order for the first time, then by 
virtue of proviso 3 to rule 18 (3) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Rules, 1961, execution pro- 
ceedings in pursuance ofthe interim order 
get automatically stayed during the 
pendency of the Jandlord’s applica- 
tion and the interim order becomes un- 
enforceable, The learned Judge Krish- 
naswamy Reddy, J., who decided, 
the case, in taking such a view followed 
an earlier decision of Sadasivam, J., 
in Criminal Revision Case No. 118 of 
1967 where he observed thus : “ It is 
clear from the proviso to the said clause 
[Rule 18 (3)] that where an application 
for setting aside the ex parte order is 
received under the said rule for the 
first time, execution proceedings in pur- 
suance of the ex parte order shall be 
stayed until the disposal of the applica- 
tion. Thus the respondent-tenant could 
not enforce the interim ex parte order 
obtained by him against the petitioner. 
It could not therefore be said that the 
petitioner was bound to obey the ex 
parte order, which has been stayed and 
it cannot be executed pending the disposal 
of the said application.” 


With great e respect to the two learned 
Judges of the High Court, it is submitted 
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that the interpretation placed on the- 
nature of the order passed by the Rent 
Controller under section 17 (3) of the 
Act may require reconsideration. The 
object of section 17 of the Act appears to 
be to protect a tenant from being haras- 
sed by an unscrupulous landlord cutting 
off the basic amenities like electricity, 
water supply etc., enjoyed by him with- 
out which his continued existence in 
the building will become almost 
impossible. The landlord by such pres- 
sure tactics might be able to dictate 
terms to the tenant to pay an exorbi- 
tant higher rent, or compel him to 
quit the premises, Insuch a situation 
the tenant is enabled to immediately 
approach the -Rent Controller for res- 
toration of the amenities wrongfully 
deprived by the landlord and pending 
enquiry into such an application sec- 
tion 17 (3) of the Act empowers the 
Rent Controller with jurisdiction to 
pass an interim ‘order directing the 
landlord to restore the amenities. 
Section 17 (3) of the Act runs thus : 
** Tf the tenant satisfies the Controller 
that the amenities were cutoff or with- 
held or caused to be cut off or with- 
held the Controller may pass an interim 
order directing the landlord to restore 
the amenities immediately pending 
the inquiry referred to in sub-section 
(4). Explanation : An interim order 
may be passed under this sub-section 
without giving notice to the landlord.” 
For a tenant to get relief under this 
sub-section he should satisfy the Rent 
Controller that the amenities were en- 
joyed by him and they were cut off 
or withheld by the landlord in which 
event the Rent Controller has a discre- 
tion to pass the interim order or not 
pending enquiry into the petition, The 
Explanation to this sub-section makes 
it clear that while passing the interim 
order the Rent Controller is not bound 


to give notice to the landlord, Thess 


| 
i. ) | 


aspects of ithe matter make it clear that 
an order passed by the Rent Controller 
under section 17 (3) of the Act is nat 
an ¿x parte\one and notice is nat obli- 
gatory to the landlord while passing 
such an order. The order is in the 
nature of a mandatory injunction, the 
disobedience of which is made punish- 
able under section 33 (1) of the Act, 
which distinguishes it from other orders 
of eviction passed under sections 10 and 
14 of the Act, 
\ 


Rule 18 of ithe rules framed under the 
Act lays down the procedure for disposal 
of applications, Sub-clause (1) relates to 
fixing of a date for enquiry. Sub-clause 
(2) deals with reasonable opportunity 
being given ito parties to state their case 
and sub-clause (3) deals with passing 
of ex parte orders or orders of dismissal 
for default when the parties do not 
appear on the date of hearing and the 
remedy of the parties aggrieved by such 
orders to file applications within a month 
from the date of the order to restore 
the applications to file On satisfying 
the Controller that the absence was not 
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wilful. The provisos to sub-clause (3) : 
deal with the procedure to be followed in 
such applications, The scheme of rule 18 
will furnish ample evidence that it 
will not take in‘its fold an order passed 
by the Rent Controller under section 
17 (3) Of the Act. 


Even on principles of general law it will be 
an extraordinary thing for an interim 
order passed by the Court after being 
satisfied that a ground therefor exists, 
to be stayed by the unilateral act of 
a party bound by it by merely filing 
an application to set aside, the same 
without moving the Court for stay of 
its Operation. The Rent Control Act 
seeks to control rents and prevent un- 
reasonable eviction of tenants and in 
furtherance of the same, section 17 (3) 
along with ather provisions has been 
enacted. The very purpose of the 
section will be defeated unless the rulings 
of the High Court in the two decisions 
aforesaid are revised at the earliest 
possible occasion, 


_ 
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‘OUR JUDGES 
By - 


THILLAL VILLALAN, M.A,,B,L., M.P.* 


I shall -tell you-about the conditions of 
service and salary of judges in detail, 
I have noted the conditions of service of 
judges in America and in England and 
I wish to compare before you those condi- 
tions with the service conditions of our 
judges. In England and America Judges 
are given pensions after their retirement 
virtually as high as. the salary drawn by 


them while functioning as judges. As to“ 


right to work after retirement, there is no 
ban either constitutionally or otherwise; 
but in practice they never return to 
practice in-Court. For the loss of their 
‘right to practice in the High Courts of 
States in India in which they. had, func- 


tioned as judges, thé latter must be suffi-. 


ciently compensated by way of substan- 
tial pensions, 


"There ought not to be also a sliding scale 
of pensions in proportion to the number of 
years of service as judge. What is more 
important is not the number of years, 
but the fact of service tothe State 
asajudge. Itis only asaresult of certain 
fortuitous circumstances one judge serves 
for a longer number of years than another 
and that ought not to be made a ground 
for providing for differential rates of 
scales of pension. The conditions of 
service of judges must be so altered that 
there ought to be one uniform and univer- 
sal provision for a substantial amount of 
pension for judges. 


The rationale behind pension which must 
be considerable and substantial, is to 
ensure absolute independence of the 


*Mr, Thillai Villalan moved a Constitutional 
Amendment Bill for the removal of Article 290 
on 3rd August, 1973 and discussion continued 
on 17th August, 1973 also, Here are published 
in substance, important portions of his speech 
dealing with the present condition of Judges. 
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judiciary, so that judges after retirement 
may not seek favours from the executive. 
By reason of a poor pittance of pension, 
the independence of the judiciary may be 
affected or attenuated or open to serious 
or sceptical doubt. ~~ ta 

While commenting ‘on the inadequate 
remuneration of judges Mr. H.M. Scera- 
vai has‘made some very relevant remarks 
which I want to quote. He says: `- 
‘"The salaries of High Court Judges had 
been fixed about seventy years before the 
draft Constitution was framed. The 
general pattern of salaries was Rs. 5,000 
a month ‘to the Chief Justice of the High 
Court and Rs. 4,000 a month to puisne 
Judges. When the Federal Court was 
constituted under the Government of 
India Act, 1935, the salary of the Chief 
Justice was fixed “at Rs. 7,000/-a month 
and of the othér Judges at Rs. 5,500. 
The selected documents published on the 
framing of India’s Constitution show a 
series of mischanices which dogged the 
Judiciary, but the documents leave eertain 
questions unresolved. Draft Article 197 
contained a proviso that the salaries of 
High Court Judges should’ not be less 
than those. mentioned in the Second 
Schedule. The Draft Constitution was 
forwarded to Judges of the Federal Court 
for their comments. But having regard 
to the important questions raised by 
the provisions relating to the judiciary, 
the Chief Justice of the Federal Court 
called a conference of Judges ofthe Fede- 
ral Gourt and the Chief Justices ofthe 
High Courts in India. The Chief Justices 
of all High Courts except two attended, 
the two High Courts being represented 
by senior Judges with authority to speak 
for those High Courts. The conference 
authorised the Chief Justice of the Federal 
Court to submit 2 memorandum express- 
ing its views. The memorandum said 
that the observations made in it were 
based on the paramount importance of 
securing the fearless functioning of an 


1] 


independent, incorruptible and efficient 
judiciary. That memorandum recom- 
mended thatin draft Article 104a provi- 
sion fixing ‘salaries by reference to mini- 
mum salaries should be made for Judges 
ofthe Supreme Court as it had been made 
for Judges of the High Courts. It was 
further stated that the salaries of High 
Court Judges had been fixed seventy years 
earlier, and there was no justification for 
scaling them down. The memorandum 
pointed out the difficulty of inducing 
leading lawyers to accept a judgeship 
because of the unattractive terms and 
conditions of service, ‘The memorandum 
recommended more liberal pensions. 


A note from the Office of the Constitu- 
tional Adviser an a proposed amendment 
to Article 104 stated, inser alia, that it 
would bs unjust to treat judges differently 
from public servants in other depart- 
ments, Tae Drafting Committee decided 
to add a proviso to Article 104 that the 
salaries of Supreme C2urt Judges should 
not be less than those contained in the 
Second Schedule. Tae published dacu- 
ments do nat show by what mischance 
Articles 145 and 221 of our Constitution 
prescribed fixed salaries for SupremeCourt 
and High Court Judges, so that to day 
those salaries can be raised only by an 
amendment of the Constitution, The 
conference of Judges cannot be blamed 
for this mischance. Why were the sala- 
ries scaled down? That existing salaries 
had become inadequate was obvious, 
The reason, given in a Note from the 
office of the Constitutional Adviser states 
that as the’ Drafting Committee had 
proposed a salary of Rs, 5,500 a month for 
the President of India, the salaries of the 
Ghief Justices and judges of the Supreme 
Court and the High Courts were scaled 
down as shown in the Second Schedule. 
And there is a statement to the effect 
in Shri Alladi Krishnaswami Iyer’s Note 
on the Judges’ Memorandum. 
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The scaling down of judicial salaries by 
reference to the President and the 
Governors is Open to two serious abjec- 
tions: ane of fact 2nd the other of princi- 
ple. As a matter of fact, the salaries of 
the President and the Governors finally 
fixed in our Constitution were Rs. 10,000 
per month and Rs, 5,500 per month, 
When this was done, the question of up- 
grading judicial salaries on a reasonable 
basis aught to have been considered 
afresh, but it seems to have been over- 
looked or forgotten. Secondly, there need 
be no necessary correlation between the 
salaries paid tà the President of India 
or to the Governors of the States and the 
salaries paid ta Judges. The President 
and the Governors are given a salary con- 
sidered appropriate to a political office; 
the salaries paid to Judges are salaries 
which are paid for the discharge of legal 
and judicial functions and must, therefore, 
be salaries appropriate to distinguished 
and leading practitioners at the Bar. 
The British Parliament found no diffi- 
culty in giving a salary of £10,000 to 
the Lord Ohancellor, with a pension of 
£5,000 at a time when the salary of the 
Prime Minister was £5,000 per annum 
without any pension, The position has 
now been changed. But even so, the 
Lord Chancellor gets a salary of £14,500, 
when all other Cabinet Ministers get a 
salary of £8,500 . On principle, the 
question of judicial salaries should have 
been considered afresh. 


In order to secure the independence of 
the Comptroller and Auditor-General of 
India and the Members of the Union 
Public Service Commission, our Consti- 
tution provides that, on ceasing to hold 
these pasts, the incumbents shall not pe 
eligible for further office either under the 
Government of India or under the State 
Governments, Inthe Constituent Assem- 
bly, Prof. K.T. Shah moved an amend~ 
ment about the Supreme Court Judges, 
which, in substance, provided that a 


62 


Judge, on ceasing to hold office, should 
be similarly disqualified. In opposing 
the amendment relating to the Supreme 
Court Judges, Dr. Ambedkar said that 
the judiciary decided cases in which 
Government had no interest: the judici- 
ary had to decide issues—between. citi- 
zens and very rarely between citizens and 
the Government and, therefore, the 
chances of Government influencing the 
judiciary were remote. He repeated the 
same view with reference to High Court 
Judges and added a new ground, namely, 
that the terms and conditions of a Judge’s 
appointment were so unsatisfactory that 
Prof. Shah’s proposal would place too 
keavy a burden on those who accepted a 
judgeship. ‘These replies were remarka- 
ble, because it is amazing for a lawyer 
to say that Judges of the Supreme Court 
and the High Courts, possessing as they 
do the power of judicial review, rarely 
come into contact with Government, for 
it is obvious that they have to adjudicate 
between the rights of the citizen, on the 
one hand, and the rights of the Legisla- 
ture or of the Executive on the other. 
The statement is also remarkable because 
the unsatisfactory terms and conditions 
of a judge’s appointment were openly 
admitted and yet no steps were taken 
to improve them; so that a prohibition 
designed to secure the independence of 
the judiciary, similar to that embodied 
in the Constitution for other high offices 
may not be burdensome. I think that 
Prof. K.T. Shah was clearly right. His 
amendment applied to the judiciary a 
principle embodied in our Constitution. 
As will presently appear, the fixation of 
judges’ salaries in the Constitution was 
to have a strange sequel in the years to 
come. 


In September, 1958 the Law Commission 
-gubmitted its valuable Fourteenth Report. 
It was a brave report, for itstated the truth 
about the judiciary and judicial adminis- 
tration, instead of repeating conventional 
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and formal words of praise for the judi- 
ciary. The Commission considered judicial 
salaries and painted a grim picture oftheir 
inadequacy. I have always felt that the 
Law Commission succumbed to the cur- 
rent climate on official salaries and it 
recommended every remedy except the 
right one, namely, a substantial increase 
in judicial salaries and pensions, To 
raise the retiring age of judges in the 
High Courts and merely to increase their 
pensions. as the Commission suggested. is 
not a remedy. The chairman of the 
Law Commission, Sri M.C. Setalvad, has 
admitted in an article in the ‘‘Advocate” 
that the Commission did not recommend 
an increase in judicial salaries having 
regard to India’s financial position at that 
time. In fact, the Law Commission’s 
Report accepted the position that eminent 
lawyers would nat accept judicial office 
on the salaries offered: 


The march of events has invalidated the 
Law Commission’s views on judicial 
salaries. In July, 1966, a permanent 
judge of the Bombay High Court resigned 
his office stating publicly that because of 
the rising cost of living a judge could not 
maintain his position and status on salaries 
fixed sixteen years earlier, and it was 
not desirable that a judge should remain 
in office with a sense of resentment that 
he was not being fairly treated by the 
State. Two other judges of the Bombay 
High Court resigned after twelve years 
service though they had nearly two years 
service still open to them as a result of the 
Constitutional Amendment which raised 
the retirement age of judges from 60 years 
to 62 years. This shows that increasing 
the age of retirement is not a remedy. 


We have adopted the English system and 
it is not tao late to profit by the English 
example. It is well known that round 
about the fifties the Judges intimated to 
the Lord Chancellor that they did not 
find it possible to continue on the Bench on 
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the remuneration of £5000 per annum and 
that they proposed to resign and revert 
to the Bar. In England, persons who 
have been Judges do not revert to the Bar. 
Judicial salaries were raised from £5000 
to £8000 per annum and pensions were 
substantially raised, This is how Lord 
Denning describes the situation in his 
book ‘This Road to Justice’, After referr- 
ing to a speech by Sir Winston Churchill 
in proposing the increased remuneration, 
he said: 


“The independence of the judges was 
threatened not by political pressure, but 
by financial anxiety. Their salaries had 
not been raised for over a hundred years 
and the increase in the cost of living made 
it difficult for them to maintain a way 
of life suited to the gravity of the duties 
they had to discharge. On this occasion 
Parliament unanimously voted them an 
increase in salary raising it to £8000 a 
year making them the highest paid ser- 
vants of the State, except the Prime 
Minister and Chairman of one ar two of 
the nationalised industries. Such is the 
price which England readily pays se as to 
ensure that the Bench shall command the 
finest characters and the best legal brains 
that we can produce, ButI must remind 
you that their salaries are not nearly so 
high as they sound. Taxation reduces 
them to about £3000 or £3500.” 


The urgency of raising judicial salaries 
with growing inflation and high taxation 
is even greater in India than it was in 
England for the questions which our 
Courts are called upon to decide in the 
exercise of the power Of judicial review 
have the most far-reaching effect on the 
questions of legislative power. 


It may be said that we are a poor country 
and cannot afford to pay high salaries to 
Judges. I: would like to record my 
opinion that only an extremely wealthy 
country can afford the luxury ofan ill-paid 
judiciary, and that the greatest sufferers 
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of an ill-paid judiciary, would be the ° 
Union and the State Governments 
because to day the biggest litigant in 
India is the State. 


“Lord Denning spoke truly when he 
spoke of paying the price so as to ensure 
that the Bench shall command the finest 
characters and the best legal brains that 
it can produce, and the reason is simple, 
The difference between a Judge who is a 
first class lawyer and a judge who is a 
second class lawyer is so great as to be a 
difference in kind. Anyone who has attend- 
ed the Court of the first class judge and 
a mediocre judge can see the difference © 
at once. Liberties would not be taken 
with a first class judge because members of 
the Bar do not wish to be made to look 
foolish by a person who is a master of the 
law and has high intelligence. Such a 
Judge would reject a spurious argument 
with the case and certainty with which an 
expert from a mint spots and rejects a 
spurious coin, Today we hear much about 
arrears of work and the need for increased 
judicial personnel. In my opinion arrears 
of work cannot be diminished by dilu- 
ting the qualityofthe judiciary. The 
correct remedy is to make a judicia Icareer 
sufficiently attractive for lawyers of the 
highest standing.” 

Before 1st November, 1956 Article 320 
read 


. 


“No person who has held office as a Judge 
of a High Court after the commencement 
of this Constitution shall plead or act in 
any Court or before any authority within 
the territory of India.” 

Under this Article no retired judge could 
practice anywhere in India after his 
retirement. Then after the Seventh 
Amendment the Article has been 
amended like this: 


“Na person who after the commencement 
of this Constitution, has held office as a 
permanent Judge of a High Court, shall 
plead or act in any Court or before any 
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e authority in India except the Supreme 
Court and the other High Courts.” 


By this amendment they have given 
restricted liberty to restricted rights 
to the retired High Court Judges, They 


can practise inthe Supreme Court. They 
can practise in the High Courts other 
than the High Courts in which they were 
the Judges. By the Seventh Amendment 
to the Constitution in 1956 this Article 
has been substituted with the following 
Objects :— 


“An important factor affecting thé selec- 
tion of High Court Judges from the bar is 
the total prohibition contained in Article 
220 on practice after their retirement 
from the bench. It is proposed to revise 
the Article sa as to relax this complete 
ban and permit a retired judge to practise 
in the Supreme Court and in any High 
Court other than the one in which he was 
a permanent Judge.” 

This prohibition also applied to Judges 
appointed before the cOmmencement 
of the Constitution but continuing in 
Office thereafter. In other words ‘High 
Court’ in this Article also includes the 
‘provincial’ High Courts existing before 
the cOmmencement of the Constitution. 
But the bar under Article 220 is applica- 
ble only to such persons who have con- 
tinued to hald the Office of Judge after 
the commencement of the Constitution. 


Here I would like to quote the views 
expressed by Mr. Justice P.B. Mukherji. 
He bas dealt with this problem elaborately 
in his book “The Critical Problems of the 
Indian Constitution.” 


“A more serious threat to the judiciary 
in India is the confiscation of the Judge’s 
right to practise in his own High Court, a 
professional right for which he has quali- 
fied in-his life. To-day the price of a 
seat on the Bench is the confiscation of that 
professional right to practise in the High 
Court of his, home, in the High Court 
where he was enrolled and where he 
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practised before being elevated to the 
Bench.” | 


When the Constitution came into force 
in 1950 confiscation of this rightto prac- 
tise was total and complete and a Judge 
of the High Court could not practise 
before any Court or tribunal anywhere in 
India. The folly and injustice of such 
confiscation were soon realised and by the 
Constitution (Seventh Amendment) Act 
on the 19th October, 1956, a limited right 
to practise was granted to Judges of the 
High Courts who leave the bench. That 
right of practice for a High Court Judge 
was given only before the Supreme 
Court and High Courts other than the 
High Court of which he was a judge. 
This was hardly any relief. For a Judge 
from Maharashtra, Kerala, Andhra or 
Calcutta to go after his retirement or 
earlier after leaving the Bench, to 
practise before the Supreme Court 
at Delhi and other High Courts of 
other States is not a practical propasi- 
tion with any practical benefit to the 
Judges of this class at that age leaving 
their house, family and the associa- 
tions they have. The very principle by 
which a Judge of the High Court is debar- 
red from practising in the High Court of 
which he was a judge is a sinister principle 
and an insult to the judiciary, the legal 
profession and to human dignity and 
nature, Neither Great Britain nor America 
has - such a confiscatory provision. 
It is also a serious threat to the 
independence of the judiciary, A 
permanent judge in a State High 
Court, if he has a difference with 
the Government and wants to resign on 
that ground, cannot do sọ for the 
simple practical reason that if he has to 
earn his livelihood thereafter by practis- 
ing his profession for which he is qualified 
in life, in his town, he cannot do so. Why 
is it that this ban is imposed ? When the 
reason is analysed. the only ground for 
this appears to be the preposterous consi- 


eo E 
deration that somehow or other a person 
who has once been a judge in the High 
Court-can after coming back to the Bar 
of that High Court influence the other 
Judges and the administration of Justice. 
This is an insult to the Judges and the 
judiciary and the administration of justice 
in the country. Judicial work is done 
in open court in the presence of contend- 
ing parties, before the legal profession 
and before the public, by judges who have 
ta deliver reasoned and considered judg- 
ments in Open Court. Their errors can 
be corrected by a hierarchy of courts in 
appeal and ‘revision. They are not like 
other administrative officers in the Income- 
tax Department and the Audit services: 
where orders can be made. departmentally 
and whose sittings are not open to the 


public as a general rule. 


A person who has been a judge of the 
Supreme Courts is debarred from practis- 
ing in any Court within the territory of 
India under Article 124 (7), of the Consti- 
tution, This again is a badge of slavery. 
This bar is irrational and cannot be 
supported for the very same reasons given 
above. A person who has been a judge 
of the Supreme Court at Delhi cannot 
by any stretch of imagination be thought 
of as influencing the administration of 
justice if he returns to private practice 
either at the Supreme ‘Court or in the 
High Courts of his home State or in any 
other High Court that he may choose, 


This constitutional bar and restriction on 
Judges preventing them from coming 
down from, ‘the Bench to practise at the 
Rar strikes at the very root of the indepen- 
dence of the judiciary. The confiscation 
of the professional right to practice tends 
to induce servility in the judges and the 
judiciary. It is submitted that this ban 
and. restriction on the Supreme Court and 
High Court Judges should immediately 
be removed from the Constitution of 
India. ‘That will improve the quality and 
J—lk 
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standard of.judges in India and go a° 
long way to ensure their real sas ta 
dence. 


The main purpose for which I had brought 
forward this bill is more or less served. 
I wanted to bring to the benign notice 
of this august House the present picture 
of the condition of judges of the High 
Courts and the Supreme Court. I wanted 
to impress upon the Government that a 
reconsideration of their service condi- 
tions, mode of selection, salaries, allow- 
ances and pension should be made now. 
I am really happy that I have brought 
forward a discussion about the judges 
at a time when the appointment of the 
Chief Justice of the Supreme Court is 
hotly disputed and questioned by eminent 
lawyers of this country. 


T am not for any piecemeal legislation 
to make the pasition of the Judges better. 
I want the Government to bring forth a 
comprehensive Bill or they must take 
concrete steps to make the position of the 
Judges better by enhancing the salary, 
allowances and pension and the post of 
Judge should be made attractive. Then 
they -may make a condition that no 
retired Judge should think of practising 


‘at all. 


In Our country nearly 200 Judges of the 
High Courts and the Supreme Court will 
retire in this year, I think, and so it means 
that these Courts will be depleted of one- 
fourth of their strength within one year. 
As Mr. Lokanath Mistra put it 
predictably it is not for judges 
who by the nature of their duties 
are barred from raising controversies to 
agitate for salary increase and nothing 
seems to be noticed in our country of to- 
day unless it is backed by an agitation, 
.by demonstrations or by other forms of 
pressure, But there are other straws in 


the wind which show how frightful the 
prospect is. 


l 


“As far, recruitment literally no senior 
member of the Bar is willing ta accept a 
judgeship- and even most of the competent 
juniors see better prospects as practising 
lawyers despite -risks than as Judges. 
The President of India acting-in consul- 
tation with the Chief. Justice of ‘the 
Supreme Court and of the concerned High 
Court has thus to fall back -increasingly 
on promoting lower judicial officials 
like District and Sessions-Judges to High 
Courts. This is not desirable -if -done 
on a large scale, since -lower judicial 
officials, whatever -their proficiency in 
criminal and civil-law, have few, if any, 
occasions in their lives to discuss or decide 
constitutional questions which is - one 
of the major functions of:the members of 
the higher judiciary. .' 


By an irony, itis the ‘Construction which 
stands in the way of getting competent 
members’ of the Bar for the Bench and 
this situation has been brought ‘about 
by some forgetfulness of these who piloted 
the draft Constitution through the Consti- 
tuent Assembly. 


Various efforts have been made by people 
anxious that the judiciary should be able 
to maintain the hignest standards and 
that it should attract the best legal ‘brains 
in the country to raise Judges’ salaries 
at-least to compensate them for. the 
increase in-the cost of living and in taxa- 
tion but-all these efforts have so far failed 
to move the Government to action. As 
late as 1963 a Committee -.of. three 
Supréme Court Judges suggested marginal 
increase in the emoluments of the: higher 
judiciary. Its recommendations. were: 
‘Supreme Court Judge present salary 
Rs, 4,000, recommended salary Rs. 4,500 
per month, Chief justice of High Court 
present salary Rs. 4,000, recommended 
salary Rs, 4,500 per month, High Court 
Judge present salary. Rs. 3,500, recom- 
mended salary Rs, 4,000 per month, Even 
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these very modést tecaninidndations were 
rejected by the Government, All the 
suggestions made. by Committees appoin- 
ted by Government and by eminent jurists 
in the country have been rejected by the 
Government. It has no thought of 
making the career of the Bench attractive 
to jurists; instead it is tinkering | with 
palliatives like raising the age of retire- 
ment. In.1963 Article 217 of the Consti- 
tution was amended to raise the age of 
retirement of High Court Judges from 
60 to 62 and now the smove is to raise 
it further. But this is only’ postponing 
the day of reckoning, for the problem 
facing India to-day will have to be faced 
a few years hence if the age of retirement 
is raised. 


In this connection I went to quote 
certain important-portions'from the -book 
‘Critical Problems of the Indian Consti- 
tution’ by the Hon. Mr. Justice P; B. 
Mukarji : “Many serious problems haye 
arisen on this vital issue of the indepen- 
dence of the judiciary under the Consti- 
tution. In the first place the retirement 
of High Court Judges at the age of 62, 
‘three years earlier than the age of retire- 
ment of the Supreme Court’ Judges i 18 
illogical and isan indefensible distinction. 
The Supreme Court Judges and the High 
Court Judges have equally responsible 
Judicial’ work to perform. In fact all the 
judges of the Supreme* Court except one 
come from the State High Court Bench. 
To say in that context that a High Court 
judge retires.at.the age of 62 and‘a 
Supreme Court judge at 65 is ta make an 
utterly irrational .distinction specially 
when the „conditions of service are 
similar.” : 


The. Supreme Court Judges and the 
High Court Judges under the Constitu- 
tion, itis submitted, should have the same 
age of retirement and the -discrimination 
ontheage of retirement should be Temo» 
ved. The question has arisen what 


i 
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should be the age limit for retirement, 
Judges of the superior courts of records 
in democracies such as the’ British and 
the American haye a much’ higher age 
limit of retirement and in sarie cases-there 
was-even recently. na‘ limit at all. Again 
Judges of the superior Courts ‘of i record 
all over the ‘world have.a higher age-limit 
of retirement than the higher administra- 
tive services Judicial-téenure, demanding 
as the work does, experience, maturity 
and scholarship should normally be a 
lifé tenure. In India if there is to be a 
limit of retiring age for Judges of the 
Supreme Court and the High Courts, it 
is submitted, that the age of retirement 
must be the same for both the Courts and 
that it should not be less than 70 subject 
to medical fitness. 


In the second place the independence of 
the judiciary depends on the economic 
security of the Judges. That economic 
security has been severely threatened at 
the present time. The Second Schedule 
of the Constitution fixed for the Supreme 
Court Rs. 5,000 for its Chief Justice and 
Rs. 4,000 for any other judge and for the 
State High Courts, Rs. 4,000 for the Chief 
Justice and Rs. 3,500 for any other judge. 
This emolument when fixed at the time of 
the Constitution, 1950 was unreasonable 
enough butit has become mere unreason- 
able and seriously detrimental to the 
economic independence of the judiciary 
by reason of increasing taxation and 
rising cost of living. Even ordinary 
directors of: companies in business and 
some business executives are paid at a 
much higher rate, When the Consti- 
tution fixed 'these salaries of Judges, they 
were intended to come immediately after 
the President and the Governors but now 
even ordinary civil servants, specially in 
public sector are drawing more than 
Supreme Court and High Court Judges. 
The above scales of salaries of High Court 
judges were fixed more than 150 years ago 
when the cost of living was infinitely 
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jower and. theré Was nd tasiation at all: 
Far from indreasing the salaries, the Can- 
stitution ‘has decreased such salaries. 
This decrease in salaries has seriously 
threatened recruitment of the best talents 
from the Bar to the Bench. ` In every age 
and. in every country whenever a practis- 
ing ‘lawyer ‘with a fair practice accepts 
a seat of the Bench he has to make a 
sacrifice of his income, but that sacrifice 
must ‘have some limits, The present 
scale of judicial salary has broken these 
limits and has fallen very much below 
them. The result is literally disastrous 
No good lawyer with any fair practice a. 
the Bar cares to-day to come to the Bencht 
This has seriously and adversely affected 
the quality and the standard of Judges 
in India. A Bench manned by utter. 
mediocrity cannot either inspire public 
confidence or maintain judicial inde- 
pendence. With the present rates of 
salary and taxation and cost of living, 
it is impossible for any Judge of the 
Supreme Court or the High Court to 
maintain any decent law library of 
reasonable standards, It is not an un- 
common sight to find Judges selling their 
private libraries after they are placed 
on the Bench: 


(1) Confiscation of the professional right 
to practise at the Bar in his own Court in 
his Own home State; (2) the salary; 
(3) the pension; (4) the age of retirement; 
(5) the method of determining disputed 
age after appointment; (6) transfer; and 
(7) appointment of acting, additional and 
ad hoc Judges are the seven features 
which have seriously undermined the 
independence of the judiciary in India 
and have led to the decline in the 
standard and quality of Judges 
Immediate attention is necessary to 
remove these serious dangers to the 
independence of the judiciary. 


Mr, Setaivad has stated in his Article: 


I 


BOOK REVIEW 
I. ug Sob sapsgyb etapid, by 


T. R. Venxatesa Artyar, Advocate, 
(Published by the Author at 23, 
Alangatha Pillai Street, Triplicane, 


Madras), First Edition 1973, Price Rs.15_ 


Good draftsmanship is an art. Bad 
and unskilled draftsmanship quite often 
defeats the intention of the parties and 
breeds litigation. A sound knowledge 
of the legal background relating ta the 
particular type of document and a fair 
proficiency in the language in which 
the document is to be couched are sine 
qua non for writing a document properly. 
There is an infinite variety of transactions 
invalved in our every-day life, transactions 
concerning money, praperty and other 
matters, There is practically na book 
in Tamil on the subject. In the baok 
under notice the Author endeavours to 
meet this want. 


While rendering English technical and 
other terms as far as possible in Tamil, 
the Author has not hesitated to retain 
English terms wherever such retention 
would conduce to clarity and facilitate 
easy understanding. 


The Author starts his book with a speci- 
men illustration explaining the different 
steps to be minded in writing a document, 
The book is divided into g chapters, 
Chapter I cavers sales; Chapter 2, 
mortgages; Chapter 3, leases; Chapter 4, 
wills and settlements; Chapter 5, trusts 
and benami transactions; Chapter 6, 
partition and release, pertaining to Hindus 
and Muslims; Chapter 7, partnership and 
power of attorney; Chapter 8, miscel- 
Janeous matters like adoption, easement 
rights, hire-purchase agreement, indem- 
nity, surrender of life interest, release 
of guardian after majority and service 
agreements; and Chapter 9, ratification, 
receipt and rectification. 60 kinds of 
dacuments are covered in all. There 
are half a dozen appendices setting 
Out matters such as stamp duty, regis- 
tration rules, petitions and applications 
for diverse purposes, andsoon, Appendix 
5, gives in English the concerned pro- 
visions relating to succession amo 
Hindus and Muslims, of the Hindu 
Succession Act of 1956 and the Hanafi 
Sunni Muslim law. 
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The book is bound to be of great assis- 
tance to laymen, law students and 
lawyers, It is a welcome publication, 


— a 


II, A Jupratary MADE to MEASURE. 
Epitrep By N. A. PALKHIVALA, Fist 
Edition, 1973. (Published by M. R. Pai, 
235, Dadabhoy Naoraji Road, Bombay- 
400001). Price Rs, 2, 


This booklet is a collection of the nation- 
wide protests against the manner in which 
the Government of India acted in the 
matter of appointing a successor to 
Sikri, C.J. on his retirement. There will 
be few to dispute that the Governmental 
action in the matter constitutes a very 
sad Chapter in Indian Constitutional 
History, and has resulted in bitter reac. 
tion from the Bar all over India. The 
embers of the controversy are still 
smouldering as is apparent from the 
vehement criticism against the unveiling 
of a portrait of the late Mr. Mohan 
Kumaramangalam in the Madras High 
Court, 


The booklet is divided into three parts, 
Part I contains an earnest appeal by 
Mr. Jaya Prakash Narain. Part IT gives 
the speeches delivered at the Public 
Meeting held in Bombay on 4th May, 
1973 by Messrs, M.C. Setalvad, M. 
Hidayatullah, J.C. Shah, C.K. Daphtary 
and H.V.R. Iengar. Part III sets out an 
article by Mr. K. Subba Rao in the 
Statesman on 14th May, 1973; the Joint 
Statement issued by eminent jurists on 
26th April, 1973; an account of the 
protests by the Bar at different centres 
in India, by A.G. Noorani; and an article 
by N.A. Palkhivala under the caption ‘A 
Judiciary Made to Measuré’. 


The passing over of three eminent and 
distinguished Judges of the Supreme 
Court in appointing a successor to Sikri, 
G.J., has been widely condemned and is 
not easily defensible. The Law Minister’s 
explanation that the Government was only 
implementing the Law Commission’s 
recommendation in the matter hardly car- 
ried conviction and was highly laboured. 
The Steel Minister, however, let ‘the cat 
out of the bag ’ when he stated that in 
making the appointment the Government 
felt that it should select only a person who 
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would help it in effectuiating the philoso- 
phy of the Constitution, i.e., one who 
was imbued with the philosophy of the 
Government in the matter, It is this 
doctrine that has beer assailed as perni- 
cious, denigrating the independence of the 
judiciary and undermining the very 
foundations of the Constitution of which 
the independence of the judiciary_is a 
cornerstone. The assertion of the Prime 
Minister that in making the appointment 
no undermining of the independence 
of the judiciary was involved or intended 
has not eased the situation. How far this 
defence by the Prime Minister is correct 
has been subjected to a penetrating 
analysis by those that took part at the 
Bombay Public, Meeting. Mr. Jaya 
Prakash Narain’s comment: ‘‘The simple 
fact is that if the appointment of the Chief 
Justice remains entirely in the hands of the 
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Prime Minister of India as has been the 
case in the present instance, then the 
highest judicial institution of this country 
cannot but become a creature of the 
Government of the day’’, is typical of 
what sober-minded. persans with no vested 
interest to support feel in the matter, The 
only way of preventing a recurrence of 
this. unfortunate action of the Union 
Government -is for public opinion to 
assert ‘itself and have proper norms laid 
down so‘as to avoid any possibility of 
political considerations or executive pres- 
sure intruding in such a matter. The 
booklet under notice has rendered a great 
public service by focussing attention on 
the implications of the Governmental 
action, The booklet must be read by all 
citizens. i l 


1] 
NAMES OF GOVERNMENT 


. COMPANIES 
By 
G.V. N. t Rao, M.A., B.L., Legal 
Adviser, The Lakshmi Mills Group, 
| Coimbatore. 


It is learnt frcm “Company News and 
Notes”, Vol. XI, No. 3 (March, 1973) 
that as on gist March, 1972 there were 
352 “Government Companies At Work”, 
of which 99 were public limited com- 
panies and 253 private limited companies. 
The journal gives details of the name of 
each campany, its registered office, date 
of registration and ‘paid up capital as on 
gist March, 1972. 


A Government Company is any company 
in which not less than 5r per cent, 
of the paid up share capital is held by the 
Central Government or by any State 
Government or Governments, or partly 
by the Cetitral Government and partly 
by one or more State Governments (sec- 
tion 617 of the Companies Act, 1956). 


All except two companies are shown with 
names ending with “Limited”. An asterisk 
mark is put against “Public Limited” 
Government, Companies which helps to 
distinguish between the public and private 
limited companies. The two exceptions 
noted above are the Indian Dairy Corpora- 
tion, and the Samachar Bharti, the former 
a Private (Government) Company and 
the latter ai Public (Government) Com- 
pany. Is the suffix ‘Limited’ left out in 
the case of the two companies aforesaid 
by inadverténce? The former was regis- 
tered on 1gth February, 1970 and the 
latter became a Government Company 
on 23rd July, 1962. 


The adoption of this kind of ncmen- 

clature may be argued to be lawful 

because of ‘the power given to the 

Central Government in section 620 of 

the Companies Act, 1956, to notify in the 
J—13 ' 
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Official Gazette that any of the provisions 
of the Act as may be specified in the notifi- 
cation shall not apply to any Gavernment 
Company. Notification G.S.R. No. 
1234 dated goth December, 1958 stated 
that in applying section 13 to Govern- 
ment companies in clause (a) of .sub-sec- 
tion (i) of section 13 the words “‘in the case 
of a public limited company” and with 
‘private limited’ as.the last words of the 


‘mame in the case ofa ‘private limited 


company” shall be omitted. After such 
omission this sub-section as applied to a 
Government company will read: 


“1g (1) The memorandum of every com- 
pany shall state (a) the name of the com- 
pany with ‘limited’ as the last word of 
the name”. 


And yet the name of 7 companies are 
shown in the above Government maga- 
zine with their names ending as ‘Private 
Limited’. Some 2, 3 or 4 years have 
elapsed since they became Government 
companies. Why this special mention 
is made is not clear, 


There is also another Notification 
G.S.R. No. 1649 dated 13th November, 
1965, making consequential modifications 
in sections 21 and 23 of the Act in so far 
as they relate to Government companies. 


The disadvantage of this sitem of not 
distinguishing the companies as ‘ Limited? 
or ‘Private Limited’ is that the public 
are at a loss to know from the name 
boards and/or letter-heads, bills ete. 
of these Government Companies (for e.g. 
Hindustan Machine Tools Ltd., which 
is really a Government Private Limited 
Company) whether they are in fact pub- 
lic limited companies or private limited 
companies or for that matter whether 
they are Government companies at all. 
Nor do the public have much access to the 
general Annual Report by the Central 
Government on the Working and Adminis- 
tration of the Companies Act under sec- 
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tion 638.or the Official organ “ Company 
News and Notes”. At least formerly these 
Government companies were printing the 
words “A Government of India Under- 
taking” in brackets below their names in 
all their letter-heads, bills ete., but since 
this practice also does not.scem ta be 
invariably followed now-a-days the pro- 
blem of recognising a Government com- 
pany by everybody has become greater 
and more difficult. 


While suggesting this exemption jn section 
620 for the benefit of the Central Govern- 
ment, the Joint Committee observed 


(Report, para. 155): 


“The Committee are of opinion that so 
far as the Government companies are 
concerned, it will be inappropriate to 
apply ‘those clauses of the Bill which 
impose a penalty in respect of failure to 
do‘ various things by directors, managers, 
etc. But the provisions requiring the 
supply of information to shareholders, 
the submission of returns, and the like 
should be made applicable to Govern- 
ment Companies also ‘in the same 
manner as in the case of other Com- 
panies.” 


If the object is to make Government 
companies immune to the penal provi- 
sions for non-compliance with sections 
13 (1) (a), 21 and 23, then could it not 
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be achieved by the. use of ‘may’ instead 
of “shall” in G.S.R.No.:1234 (Ibid)? so 
that these Companies may or may not use 
the words “private limited’? wherever 
they are required. But a convention 
could be established that in their names, 
as well as in all their letter-heads, corres- 
pondence, bills etc., they shauld use these 
words. At the same time, as stated by 
the Joint Committee, they would be 
really supplying the. necessary informa- 
tion to shareholders, the public, ete. 


OF course there are other notifications 
under section 620, viz., S.R.O. 355 dated 
17th January, 1957, as amended’ by 
G.S.R. No. 1473 dated 16th December, 
1961, which modify the application of 
sections 17, 18, 19, 166 and 621 (1), but 
these may be necessary and serve the 
purpose intended. 


It seems to me that the case of the 
names of companies being meaningfully 
described is quite. different. If 
the names are not full, the public 
are apt to be much misled. The 
mode suggested by mewill avoid this 
misunderstanding and also sufficiently 
protect the Management of Government 
companies. There is nothing ta ‘be 
gained ‘by su, pressing anybedy’s or any- 
thing’s real name, especially when it signi- 
fies something which is very important. 
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_ DEPOSIT -OF RENT PENDENTE. 
LITE IN LANDLORD'S APPEAL, 


By 


| é 
C. R. RAVI, B.A., BL; 
Advocats, Erode. 


| 

Sub-section (1) of section 11 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960, provides that no tenant against 
whom an application for eviction has 
been made by a landlord under section 10 
shall be entitled to contest the application 
before the Controller under that section, 
or to prefer. any appeal under section 23 
against any order made by the Controller 
-on the application, unless he has paid or 
pays to the landlord, or deposits with the 
Controller or the appellate authority, as 
the case may be, all arrears of rent due in 
respect of the building up to the date of 
payment, and continues to pay or ‘to 
deposit any rent which may subsequently 
become ‘due in respect of the building 
until thé termination of the proceedings 
before the Controller or the appellate 
authority, as the case may be. In the 
event of the tenant’s failure to pay or to 
deposit the rent as aforesaid, sub-section 
(4) provides that the Controller or the 
appellate authority, as the case may be, 
shall, unless the tenant shows sufficient 
cause to the contrary, stop all further 
proceedings and make an order directing 
the tenant to put the landlord in possession 
of the building. 


On a-fair ‘consideration of the abovesaid 
provisions,| three points may be found to 
emerge as noteworthy. In the first place, 
the tenant is required to pay or deposit 
not only the rent which is in arrears on the 
date of institution of the proceedings, 
but also the rent which becomes due and 
“payable during the pendency of the pro- 
ceedings. Secondly, the non-compliance 
„with the provision relating to payment 
or deposit of rent pendente lite has the effect 
of taking away the protection afforded 
J—l4 
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to the tenant by the Act, and places on 
him a two-fold restriction; namely, (a) 
that the tenant is precluded from contest- 
ing the application before the Controller 
under section 10, and (4) the tenant is also 
precluded from preferring any appeal 
under section 23 against the order of 
eviction passed by the Controller. And 
lastly, the Controller or the appellate 
authority, as the case may be, has corres- 
pondingly been invested with the jurisdic- 
tion to summarily make an order of evic- 
tion against the tenant, without any en- 
quiry whatsoever as regards the merits of 
the landlord’s claim. 


The above discussion raises an interesting 
question as to whether the appellate 
authority under the Act will have jurisdic- 
tion to invoke the provisions of section 11 
against the tenant, and to make a sum- 
mary order of eviction thereunder, in a 
case where the landlord had preferred the 
appeal, The object of the present essay 
is to consider, in some detail, the aforesaid 
question. 


Under the general Jaw of landlord and 
tenant, it may be noted that the expression 
“ifthe latter pays the rent reserved by the 
lease and performs the contract binding 
on the lessee’’, found in section 108 (e) of 
the Transfer of Property Act, does not 
make the payment of rent and the perfor- 
mance of contracts “‘conditions precedent” 
to the enforceability of the lessor’s obliga- 
tion to secure quiet enjoyment to the 
lessee}. 


Nor is the lessee bound under 
law to deposit the rent during the penden- 
cy of a suit for eviction. 


The main object of Rent Control legisla- 
tion being the protection of the tenants 
against unreasonable eviction by or at 
the instance of the landlords, it may be 
noted that the provision as to payment or 





1, Meenakshi Sundara v. Chidambaram, (1912) 2g 
MLJ. 119, 


74 
deposit of rent pendente lite imposes a 
burden upon the tenant, and lays down 
conditions whereby the protection afforded 
to the tenant by the Act is taken away. 
Since the non-compliance with the provi- 
sion entails a summary order of eviction 
against the tenant, without any enquiry 
whatever on merits, such eviction can 
hardly be considered reasonable, and 
cannot be sustained except on the basis 
of legislative sanction. Section 11 of the 
Rent Control Act has therefore to be con- 
strued strictly and no order of eviction 
can be passed thereunder, unless the given 
case could be brought well within the 
letter of the section. 


Having regard to the actual wording of 
section 11, it would appear that the said 
provision can have no application to the 
case of a tenant contesting an appeal 
preferred by the landlord. Because, in 
resisting an appeal preferred by the 
defeated landlord, it is obvious that the 
tenant can neither be said to “contest an 
application under section 10 before the 
Controller”, nor can he be said to have 
“preferred any appeal under section 23 
against an order made by the Controller” 
within the meaning of section 11 (1) of 
the Act, Thus, the right of the tenant to 
contest an appeal preferred by the defeated 
landlord falls clearly outside the ambit 
of section 11 (1), and is hence not subject 
to payment or deposit of rent pendente lite. 
Accordingly, the non-payment or non- 
deposit of rent pendente lite by the tenant in 
such a case will not amount to “ failure” 
within the meaning of section 11 (4) 80 
as to justify a summary order of eviction. 


It is no doubt true that an appeal is only a 
continuation of the original proceeding, 
and that the legal pursuit of a remedy, 
suit, appeal and second appeal are really 
but steps in a series of proceedings, all 
‘connected by an intrinsic unity and are 
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to\be regarded as one legal proceeding*, 
But that does not mean that the various 
tribunals of different grades are identical, 
nor that they are necessarily invested with 
equal powers. It is respectfully submitted 
that the “intrinsic unity connecting the 
series of proceedings” has no relevancy at 
all in considering the powers of the respec- 
tive tribunals, which question has to be 
decided only with reference to the statute 
governing their constitution and function. 


While considering the powers of an appel- 
late tribunal, it must be remembered that 
a right of appeal is not a natural or inher- 
ent right attaching to litigation, but is a 
creature of the statute®. Thus an appel- 
late Court has no wider powers than are 
strictly conferred upon it by the law which 
creates the appellate Court‘, Although it 
is true that an appellate Court, like any 
other Court, should attempt to do subs- 
tantial justice and to avoid technicalities, 
it is nonetheless bound by the statute law, 
and if the statute law says that there shall 
be no jurisdiction in a certain event, and 
that event has occurred, then it is impossi- 
ble for the appellate Court to have juris- 
diction. 5, 


Again, under section 107 of the Code of 
Civil Procedure, read with Order 41, 
rule 33, the appellate Court has power to 
pass not only any decree or order which 
ought to have been passed by the lower 
Court, but also such further or other decree 
or order as the nature of the case may 
require, In this connection, it is impor- 
tant to note that the Tamil Nadu Build- 





2, Garikalli Veerayya v. Subbiah Chowdry, (1957) 
5.G.R. 488: (1957) 2 An.W.R. (S.0.) 1 (1957) 2 
M.LJ. (8.G.) 1: 1957 S.G.J. 439: ADR. 1957 
S.G. 540. 

. Rangoon Botatouing Co. V. Collector, Rangoon, 
(1913) LL.R. 40 Cal. 21 (P.G.) : 39 L.A. 197 : 23 
M.L]. 276: 14 Bom. L-R. 893. 

4. Prem Narayan V. Diol. Traffic, Manager 
ALR. 1954 Bom. 78. 

5. Ohene Moore v. Akessch Tayee, ALR. 1935 
P.G. 5. 
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ings (Lease and Rent Control) Act, 1960, 
does not/contain any corresponding or 
analogous provision. It is also now well 
settled that the Code of Civil Procedure, 
as such, will not apply to the proceedings 
before the authorities constituted under 
the Rent Control Act®. Under the above 
circumstances, it cannot be said that the 
appellate authority under the Rent Con- 
trol Act has the same powers or shall 

_perform the same duties as the Controller. 





The powers conferred under section 23 of 
the Act are strictly appellate in character 
and are confined to examining every ques- 
tion of fact and law dealt with in, or arising 
out of, the order of the Controller. Since 
the non-payment or the non-deposit of 
_ rent pendente lite by the tenant, before the 
appellate authority in a landlord’s appeal, 
can hardly be said to arise out of the order 
of the Controller, the power to summarily 
order eviction on that ground cannot be 





e 





6. Munusami Naidu v. Kasim Khan, ont 
M.LJ. 379 ẹ 84 L.W. 521. ALR. 1 
437° 
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treated as incidental to the general appel-* 
late powers. Nor can such a power be 

deemed to be inherent in any authority; 

much less, the appellate authority. 


In view of the above considerations it 
is respectfully submitted that the appel- 
late authority under the Rent Control Act 
will have no jurisdiction to invoke the 
provisions of section 11 against the tenant, 
and pass an order of summary eviction 
thereunder, on the ground of non-payment 
or non-deposit of rent pendente lite, in a 
case where the landlord had preferred 
the appeal. 


„Enp or Voume (1973) II M.L.J. 
(JouRNAL.)] 
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1i] NOTES OF RECENT CASES [1973 
Kailasam, J. The Full Bench decision in Sathayya Pada- 


S. Mangalaswamy 2 
Masthan Rowther. 


5th December, 1972. 
_ G.R.P.No. 1386 of 1972. 


Limitation Act (XXXVI of 1963), section 5, 
Article 12°7,Code of Civil Procedure (V of 1908), 
Order 21, ‘rule 89 —-Execution—Court Sale— 
Petition to set aside Court sale—Presented to 
District Munsif after Court hours on the 30th 
day from the date of sale—Petition received 
and endorsement made—Direction to petiticner 
to present application the next day during Court 
hours—Decree amount received and delay 
excused on the next day —Whether valid. 


The Court sale was held on 23rd Decem- 
ber, 1970. The period prescribed under 
Article 127 of the Limitation Act for 
setting aside sale by the executing Court 
is 30 days from the date of sale. In the 
present case, it expired on 22nd January, 
1971. On 22nd Janvary, 1971, the Advo- 
cate for the judgment-debtor present- 
ed to the District Munsif an application 
for payment of the decree amount at 
11 P.M. within the prescribed time. The 
District Munsif received the application 
and made an endorsement. He also 
directed the petitioner to present the 
application during Court hours the next 
day. On the next day, the judgment- 
debtor presented the application and 
tendered the decree amount and the 
amount was received, The application 
for excusing the delay in payment of the 
amount was also ordered as praycd for. 
On the question whether the decree 
amount was presented within the period 
of limitation and whether the Court 
could c ndone the delay, 


Held: Section 5 of the Limitation Act is 
not applicable to the present case, as the 
application was filed under Order 21, 
rule 89, Givil Procedure Cade. ` 


yachi v. Soundarathacki, (46 M.L.J. 78 (F.B.)) 

applied to the facts of this case and the 
presentation of the application should be 
held to be within time. 


V. Venkataswamy, for Petitioner. 
T. Vadirel, for 2nd Respondent. 
S.J. Petition allowed, 
Ismail, F. 
M. Mariappa Pillai & Sons v. 
Srivilliputur No. 268, Andal 
eavers’ Co-operative 
Production and Sale Society, 
20th December, 1972. 
S.A.No. 738 of 1970, 


Sale of Goods Act (1I of 1930), section 61— 
Suit for recovery of interest——No agreement 
to pay interest—Acknowledgement by defen- 
dani—Amounts to acknowledgment of liability 
to pay interest—Scope of section 61. 


Inrespect of dealings between the plaintiff 
and the defendant, involving some corres- 
pondence between the parties, the plaintiff ` 
had claimed interest from the defendant. 
The latter had also signed the accounts 
of the plaintiff which included a sum of 
Rs. 412.62 by way of interest. The 
plaintiff filed a suit for recovery of interest 
of Rs. 2751.68 on the principal amount 
due and for interest on the said amount. 
There was no agreement between the 
parties to pay interest. On the question 
of the defendant’s liability to pay interest. 


Held: The defendant could be beld liable 
to pay interest only on the basis of the 
acknowledgment. If so, the defendant 
could be made liable only for the specific 
amount mentioned in the accounts of 
the plaintiff by way of interest. ‘Conse- 
quently, the plaintiff was entitled to 
claim Rs. 412. 62 only by way of interest 
from the defendant. . 


Section 61 (1) of the Sale of Goods Act 
docs not create any new right to claim 


Interest. All that the section does is to 
preserve the right to claim interest, if any 
party had that right under the law, inde- 
pendently of the Sale of Goods Act. 


The very language of section 61 (2) of the 
Act shows that the sub-section will-be 
attracted only where the seller has filed a 
suit for the amount of the price and that 
it has no application to a suit instituted 
solely for the recovery of interest said to 
be due. Accordingly, on the basis of 
this sub-section, the plaintiff was not 
entitled to claim interest. 


D. Ramaswami Ayyangar and R. Krishna- 
machari, for Appellant. 


K. Venkatasubbarayan and R. Balasubra- 
manian, for Respondent, ~ 


S.J. 


Appeal parily 


allowed. 


Kailasam and 
N.S. Ramaswami, FF. 


C. P. Kandaswamy v. 
Mariappa Stores. 


2nd January, 1973. : 
A.A.O. No. 94 of 1966, 


Indian Succession Act (XXXIX of 1925), 
section 306—Motor Accideni—Claim by the 
injured—Claim partly allowed by Tribunal— 
Appeal by the injured against the disa'lowed 
portion—Pending -appeal injured died—Legal 
Represeniatives brought on record—Cause of 
action whether survives. 


The injured in a motor accident filed a 
claim for Rs. 25,0060 before the Claims 
Tribunal. The Tribunal awaded only 
a sum of Rs. 5,000. The injured filed an 
appeal in respect of the disallowed por- 
tion of the claim. After the filing of 
the appeal, the petitioner dicd. His 
legal representatives came on record as 
appellants. On the question whether the 
cause of action survived; 


Held: Even on the principle of ejusdem 
generis, it is not possible to state that the 
clause ‘‘other personal injurics not caus- 
ing the death of the p > in section 306 
of the Indian Succession Act does not 
take in cases of physical injuries. -In 
fact, the very clause in question gives 
an indication that it relatcs to physical 
injuries as well, for it speaks of injuries 


not causing. the death of the party. 


If physical injuries are so serious as to 
cause the death of the party concerned, 
then the cause of action is with the depen- 
dants as defined under the Fatal Accidents 
Act and there would be no question of 
the cause of action not survivng. But if 
the physical injuries are not so serious as 
to cause the death of the man, the cause 
of action is available to the injured him- 
self and if he dies later (not due to the 
physical injuries suffered), the cause of 
action would not survive to his legal 
representatives. That is the effect of 
section 306, 


The injured having died subsequently, the 
cause of action regarding the disallowed 
portion of the claim, which has not so 
far fructified into a. decree, would not 
survive as per the terms of section 306. ' 


S. Chellaswamy, for Appellants, . 
R.Rajagopala Iyer, for Respondents 1 and 3. 
S. Thyagaraia lyer, for 2nd Respondent. 
A. Devanathan, for 4th Respondent. 
S.J. Appeal dismissed, 


Kailasam, and 
N.S. Ramaswami, FF. 


The South Arcot District 
Co-operative Supply and 
Marketing Society Ltd. v. 
V. Thirupuliswami Naidu, 


10th January, 1973. 
A.A.O. No. 144 of 1969. 


Tamil Nadu Co-operative Societies Act (LIL 
of 1961), section g1, (Act VI of 1932, 
section 57-A), Madras Co-operative Societies 
Rules, 1963, rule 59 —Cioil Court— Whether 
can execute a decree obtained by a Co-operative 
Society—Furisdiction—Scope of- section 91 of 
Act LIII of 1961. 


Neither in Tamil Nadu Co-operative 
Societies Act LIII of 1961 nor in Act VI 
of 1932, the jurisdiction of the civil Court 
to execute a civil decree is oustcd. 


The rules framed under the Act of 1961 
provide for the Registrar to call for the 
records from the civil Court but even that 
would not result in excluding the j 

diction of the civil Court to execute a 
decree passed by the Court unless provi- 
sion to that effect is made in the Act. The 





' provision in section 9! of the Act of 1961. 


that the registrar may execute a decree, 
is an enabling provision which authorises 
the Registrar also to execute the decree. 


The civil'Court has jurisdiction to execute 
the decree obtained by a Co-operative 
society. 


K. Saroabhayman, for Appellant. 
P. Balasubramanian, for Respondent. 
S.J. Appeal allowed. 


Kailasam, Í, 
V. Sagayam v. 
P.R. Subbian. 


11th January, 1973. 
C.R.P. No. 695 of 1973, 


Civil Procedure Code (V of 1908), section 
151—Suté for permanent injunction—Defen- 
dant digging his land close to plaintiff’s com- 
pound—Collapse of wall pending suit—Appli- 
cation for entry into defendant’s land to put 
up compound wall—Permitied. 


The plaintiff filed a suit for a permanent 
injunction restraining the defendant from 
digging in the defendant’s land close to the 
compound wall of the plaintiff. Pending 
suit, the wall collapsed . The plaintiff 
filed an application to permit him to go 
into the land of the defendant for the 
purpose of putting up a wall to safeguard 
his property. 

Held: As the wall fell down pending suit 
and the plaintiff would be put to considera- 
ble loss and inconvenience, if the wall 
was not reconstructed, the plaintiff was 
permitted to go into tł e land of the defen- 
dant strictly for the purpose of building the 
compound wail. 


V. Ratnam, for Petitioner. 
E. Padmanabhan, for Respondent. 


S.J. Petition allowed, 


Kailasam and 
N.S. Ramaswami, F}. 


P. G. Ranganatha Padayachi v. 
The Mayavaram Financial 
Corporation Ltd.: 

18th January, 1973. 
A.A.O. No. 86 of 1968. 


Civil Procedure Code (V of 1908), section 51, 
Order 21, rule 37—Execution—Arrest of 
judgment-debtor ordered—No reasons recorded 
— Whether valid—Distinction between order 
of arrest and order of detention. 


The order of the executing Court was a 
one line order and without recording any 
reason it had ordered the arrest of 
two judgment-debtors for not making 
payment. 


The validity of the order was challenged 
on the ground that the Court had not 
recorded its reasons, placing reliance 
on the proviso to section 51, Civil Pro- 
cedure Code. 


Held: The proviso to section 51, Civil 
Procedure Code which makes it obliga- 
tory on the part of the executing Court to 
give an opportunity to the judgment- 
debtor to show cause and record its 
reasons, applies not for ordering arrest 
of the judgment-debtor but only for 
committing him to prison. In other 
words, only before the executing Court 
orders the judgment-debtor to be detained 
in civil prison, it has necessarily to give 
an opportunity to the judgment-debtor 
to show cause against such an order and 
the Court should also record its reasons 
in writing for committing the judgment- 
debtor to prison. 


The Code make a distinction between an 
order of arrest and an order of detention. 
There is nothing in section 51 or in any 
other provisions of the Code that even 
before ordering arrest of the judgment- 
debtor, the executing Court Dond give 
him an opportunity to show cause against 
such an order and also record its reasons 
in support of its order. As a matter of 
fact, Order21, rule 37 of the Code contem- 
plates the executing Court passing an 
order of arrest even before issuing notice to 
the judgment-debtor. 


The order of arrest passed by the execut- 
ing Court without giving a finding regard- 
ing the means of the judgment-debtor to 


pay the decree amount is not one without 
jurisdiction as the order of arrest is only 
under Order 21, rule 37 (2). 


N.C. Raghavachari, for Appellant. 


K. Radhakrishnan, for Respondent. 
S.J. Appeal dismissed. 


K. Veeraswami, C.F. and 
Raghavan, J. 
The Employees’ State Insu- 
rance Corporation, 
Madras-4. v. 
M/s. Gnanambikai Mills 
Ltd., Coimbatore-11. 


8th February, 1973- 
i rR L.P.A.No. 7 of 1970. 


Employees’ State Insurance Aci (XXXIV of 
1948), section 2 (9)—Casual emplopees— 
Wheiher employer liable to contribute for 
casual employees—“‘ Employee’ —Scope. 


The term “employee” as defined in 
section 2 (9) of the Employees’ State 
Insurance Àct, read by itself appears 
to be wide enough to cover casual 
employees as well. But having 
regard to the purpose of the Act and 
the other specific provisions therein, 
the Act is not intended to apply to 
casual employees. A persusal of the 
several sections of the Act, the intend- 
ment and the scheme thereof, indicates 
that casual employees are not within the 
purview of the Act. 


K. Venkataswamy and P. Venkataraman, 
for Appellant. 

M.R. Narayanaswamy, for Respondent. 
S.J. Appeal dismissed. 





Ismail and 
Na'arajan, Fj. l 
M. Sambanda Mudaliar v. 
T. Thangavelu Mudaliar. 


6th March, 1973. A.No. 744 of 1966. 


Madras Hindu Religious and Charitable 
Endowments Act (XXL of 1959), section 70, 
Civil Procedure Code (V of 1908), Order 1, 
rule g—Suit to set aside order of the Commis- 
sioner, Hindu Religious and Charitable 
Endowments, Madras—Commisstoner not made 
party—Non-joinder fatal to suit—Suit dis- 
missed, 


In a suit to set aside the order of the Com- 
missioner, Hindu Religious and Charitable 
Endowments, Madras, the Commissioner 
was not impleaded as a party to the suit. 
On the simple ground that the Commis- 
sioner was a nece party to the suit, 
and was not kapla cd, the suit was to fail. 


Whether a suit should be dismissed or not 
for non-joinder would depend upon the na- 
ture of the relief asked for and the charac- 
ter of the party who had not been able - 
ded. Ifthe party wasa necessary party in 
whose absence no relief could be granted, 
certainly, non-joinder of the party would 
entail the dismissal of the suit. Having 
regard to the fact that the present suit was 
a statutory one instituted under section 70 
of Madras Act XXII of 1959, for setting 
aside the order of the Commissioner, 
Hindu Religious and Charitable Endow-- 
ments, Madras, he was a necessary party 
to the suit and in his absence, no relief 
could bs granted by setting aside the order 
passed by the Commissioner. The non- 


‘joinder of such a party was fatal to the 


svit and necessarily entailed its dismissal. 


A.K. Sreeraman and P.S. Kailasam, for 
Appellant. 


S.J. Appeal dismissed. 


K. Veeraswami, C.F. and 
Raghavan, 7. 
T.A.S. Rathnam Brothers 


v. 
The Commissioner of 

Corporation, Madras. 

13th March} 1973. 
C.R.P.No. 1473 of 1971. 


Madras City Municipal Corporation Act (IV 
of 1919), sections 105, 99 (1) 3 (4) and 
Taxation Rules (Schedule IV), Rule 14; 
‘The Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 2 (2) 
—Vacancy remission—Portion of building 
lying vacant—Landlord’s application for remis- 
sion of tax—Taxation Appeals Committee 
holding lack of jurisdiction to consider a matter 
relating to section 105—Whether correct— 
“Building” —Includes portion of the building 
unless expressly excluded—Distinction between 
the definition in Rent Control Act and the 
definition in rele sig A pine Act— 
Scope of appeals—Petition for remission or 
Bea of tax within the scope of rule 4 
as well as rules 14, and 15. 


There is no indication in the definition of 
building in section 3 (4) of the Madrs City 
Municipal Corporation Act whether a 
building as defined there includes a part 
of the building. But there is no parti- 
cular reason why, when vacancy remis- 
sion is provided for a building, it should 
be confined only to the building in its 
entirety and not extended to a portion of 
it as well. A building normally includes 
a portion of the building unless it is 
specifically excluded. 


‘Vacancy remission should extend to each 
portion of a building let out in separate 
portions, because the tax is on the annual 
value which is the aggregate of rent fet- 
ched byeach of the portions; the remission 
may will be related to that portion of the 
building which has been separately let out 
and has been vacant. Any portion which 
is vacant and duly notified will be eligible 
for vacancy remission, subject to the limits 
and conditions imposed by section 105. 
The definition of ‘‘building’’ in section 2 
(2) of the Madras Buildings (Lease and 
Rent Control) Act,bears no analogy which 
can be extended to a determination of the 
scope of the word ‘‘Building” as used in 
the ity Municipal Corporation Act. 


$ 


The scope of the appeals under rule I4 
and rule 15 of the Taxation Rules in 
Schedule IV to the City Municipal Cor- 
poration Act, should be confined to the 
scope of the petition under rule 4, namely, 
a revision petition to reduce the tax, 


Remission isnot given on an ex gralia basis. 
De hors vacancy, it is related to rent and, 
therefore, to annual value. There is a 
decrease in the annual value resulting 
from vacancy and, therefore, remission is 
asked for. In other words, reduction of 
tax is requested, because the basis for 
full property tax has undergone a modifi- 
cation on account of the change in the 
annual value. The petition to get remis- 
sion or to reduce the tax on the ground 
that the building remained wholly or 
partially vacant or vnlet will be within 
the scope of rule 4 and, therefore, also 
within the scope of rules 14 and 15, 


M. D. Lakshminarasimhan, for Petitioner. 
T. Chengaloarayan, for Respondent. 


S.J. Petition allowed, 
V. Ramaswami, F. 

Balaiah Nadar v. 

Dhanabackiathammal. 


30tk March, 1973. 


S.A.No. 729 of 1971 and 
memo, of cross objections. 


Doctrine of Acquiescence—Suit for declara- 
tion of title and possession—Defendants putting 
up superstructure—Plaintif fs not objecting there- 
to —Whether defendants entitled to purchase 
site—Laches of plaintiffs cannot diseniitle them 
to get possession. 

The plaintiffs did not object to a super- 
structure being put up on the suit property 
by the defendants. Tre plaintffs filed a 
suit for declaration of their title to the 
suit property and for delivery of possession 
and for a mandatory injunction directing 
the defendants to remove the superstruc- 
ture. On the question whether the 
defendants would be entitled to purchase 
the site, by reason of acquiescence by the 
plaintiffs, 

Held: Once the Court finds that the plain- 
tiffs have established their title and the 
defendants have not prescribed title by 
adverse possession, the plaintiffs are enti- 
tled to a decree for possession. Merely 
because they asked for a mandatory injunc- 
tion and were also guilty of laches in not 


* filing a suit or allowed the defendants 
to put up the superstructure the plaintiffs 
could not be said to have become dis- 
entitled to get possession. In view of the 
finding that the plaintiffs had not objected 
to the construction it might entitle the 
defendants to remove the superstructure. 
But the defendants are not entitled to 
any right of purchase of the suit land on 
the ground that the plaintiffs were guilty 
of laches in not objecting to the construc- 


é 


tion. So long as the suit is"not barred by 
limitation and the defendants had not 
prescribed title to the property, the plain- 
tiff’s right is not taken away. 


A. Ramanathan and K.S. Ahamed, for 
Appellant. ~ — 


Syed Ismail, for Respondent. ` 
S.J. Appeal allowed. 


F. Ramaswami, F. > 
i Mauthalammal v, 
' Veerappan Chettiar. 
tst December, 1972. : 
ye S.A. No. 711 of 1970. 


| : 
Mortgage—Usufructuary mortgage—Suit for 
declaration of title —Morigages claiming to 
have purchased the property mortgaged— 
Purchase not established—Plaintiff claiming 
higher title, but found to be having lesser title 
—Decree can be given for lesser title—Civil 
Procedure Code (V of 1908), Order 2, rule 1. 


M usufructuarily mortgaged his property 
to X. X. died leaving a daughter L. 
The son and dson of M sold the pro- 
perty. L claimed that X had purchased 
the property orally subsequent to the 
mo and filed a suit for declaration 
of her title and for recovery of possession 
with mesne profits. 


Held: If the plaintiff claimed a higher 
title but was found to be having a lesser 
title than what she claimed, that can be 
recognised and a decree may be given in 
that suit itself without driving her to a 
fresh suit to establish that right. 
(Adhilakshmi Ammal v. Nallasivam Pillai, 
I.L.R. (1944) Mad. 530, relied on.) 
Though the plaintiff, L, had not establi- 
shed the oral purchase pleaded by her, 
the suit would have to be decreed for 
possession on the basis that the plaintiff 
was entitled to possession as a usufructu- 
ary morgagee. 


E. Sengottian and M. Ravindran, for Appel- 
lant. 
I. Martin, N. Inbarajan, S. Mohan, P. 


Ramanujam, for Respondents. 
S.J. Appeal allowed. 
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Ismaii, F. 
Guruswami Asari v.. 
Raju Asari. 
22nd January, 1973. 
S.A.No. 685 of 1969. 


Transfer of Property Act (IV of 1882), 
section 45—Immovable property—Foint pur- 
chaser—Coniract inter se that their interest 
would be in proportion to their coniribution— 
Scope. 


Section 45 of the Transfer of Property Act 
only states that the interest inter se as 
between the several joint purchasers of 
an immovable: property will, subject to 
any contract between them, be in the 
proportion in which they were entitled. 
to ihe consideration for the purchase, and’ 
has nothing whatever- to do with the 
method of creating common ownership. 
or the manner in whieh'several persons 
can become common owners in respect of" 
a single item of property. 


T.R. Srinivasan and K. Ramamurthy, for 
Appellant. 


D.C. Krishnamurthy, for Respondent. 


S.J. Appeal allowed. 
KE. Veeraswami, C.F. and 
Raghavan, J 
Sarayakaran v. 
Perumal. 


12th March, 1973. 
C.R.P.No. 966 of 1971. 


Partition Act (1V of 1893), sections 3 (1), 2— 
Order under section 2 for sale of property— 

ae under, section 3—Whether lies— 
cope. 


In order that an application under section 
3 (1) of the Partition Act may be consi- 
dered, the petitioner should apply to- 
have the order for sale passed under 
section 2 set aside. It may be even visua- 
lised that a sale has taken place under- 
section 2. Even in such a case, there is no- 
bar to be inferred from the two sections. 
to an application being made under sec- 
tion 3 (1), but only it cannot be consi- 
dered unless the order for sale made- 
under section 2 is set aside. That is the 
correct approach. 


° A right to apply under section 3 (1) 
accrues thie moment a request under 
section 2 has been made to the Court. 
T.S. Subramanyan, for Petitioner. 


S.J. Petition allowed. 

Raghavan, J. 
Paul Ponnusamy Nadar v. 
Jayaprakash. 


13th March, 1973. 

S.A.No. 1530 of 1971. 
Hindu Law—Partition—JFoint family proper- 
ties—Gift deed executed by father—Whether 
Sift or partition—Construction of document— 
Caption not determinative of nature of the 
docisment— Mother cannot act as guardian when 
Sather is alive—Hindu Minority and Guardian- 
ship Act (XXXII of 1956). 


A Hindu father executed a gift deed in 
favour of his son in respect of certain joint 
family properties. The gift was not in 
excess of what the son vadid be entitled 
¢o as a joint family member. The recitals 


in the document clearly showed that the 
son had a hal’ share in the joint family 
properties and that the father intended 
to. specify the said share. It was cought 
to be contended that the caption of the 
document determined the nature of the 
document and that the gift deed was void. 


Held: In terms of the document, it was 
not a gift deed and the terms were clear 
that the father intended only to effect a 
partition between himself and his son. 
The contention that the caption of the 
document determined the nature of the 
document could not be accepted. 


A mother canaot act as guardian when 
the father is alive. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Appellant. 


Nadanasabapathy and R. Damodaran, for 
Respondent. 


S.J. Appeal dismissed. 


Palaniswamy, J. 
V. P. Thirunavokkarasu v. 
The State of Tamil Nadu, 


3rd November, 1972. W.P. No. 4108 of 
: 1970. 


Estoppel—Doctrine of equitable estoppel 
Tamil Nadu State Şervice—Rule prescribing 
minimum qualification for employmeni— 
Employee with a. number of years service in 
permanent establishment—Found not to possess 
minimum qualification—Validity af appoint- 
ment—Plea of  estoppel—Government es- 
topped—General Rules for State and Subor- 
dinate Service, Tamil Nadu, rule 12. 


T was employed ‘as a Field Surveyor in 
the Tamil Nadu State Service in the per- 
manent establishment and was also 
promoted as Deputy Surveyor. For 
the purpose of declaring the probation 
of T, a scrutiny of his records was made, 
It was found that T did not possess the 
minimum educational qualification for 
appointment prescribed in rule 12 of the 
General Rules for State and Subordinate 
Service. After this, the impugned order 
was issued reverting Tas Field Surveyor 
and T was also informed that he would 
continue in service under rule 10 (a) (I) 
of the General Rules for State and Subor- 
dinate Service as Field Surveyor. T 
challenged the order on the ground that 
the Respondent was estopped after enter- 
taining him in service for nearly 20 
years. 


Held: It was open to the Government 
to relax the rule prescribing the minimum 
general educational qualification and to 
appoint the petitioner, if at the time of 
appointment, the lack of minimum 
general educational qualification had been 
noticed. It was not as though there 
was absolute prohibition against appoint- 
ing a person not possessing the mini- 
mum general educational qualificatior. 
If the terms of a statute are absolute and 
do not admit of any relaxation or exem 

tion, then anything done contrary to the 
terms of such a statute would be ultra 
vires and would be void and no person 
could be estopped from putting forward 
the contention that what he did was 
illegal or void. But if, on the other hand, 
a statute ;having prescribed certain con- 
ditions or qualifications for the doing of a 
certain thing itself provides for exemption 
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therefrom under certain circumstances ° 
or authorises somebody to exercise the 
power of exemption then anything done 
not in terms of those conditions or quali- 
fications could not be said to be ultra 
vires, It may amount only to an irre- 
gularity and to such an act the proposi- 
tion that there can be no estoppel 
against a statute will have no application. 


Though the authorities concerned can- 
not be charged with having done ary- 
thing positively to the detriment of the 
petitioner, they by reason of their in- 
action or silence for a long number of 
years after the petitioner’s entry into 
service have induced the petitioner to 
believe that he was qualified to continue 
in service. In those circumstance, 
this is eminently a fit case for the appli- 
cation of the doctrine of equitable estop- 
pel and the order of the respondent 
cannot be sustained. 


V. P. Ganapathy, for Petitioner. 


S. Ramalingam, Assistant 
Pleader, for Respondent.’ 


S.J. 


Gokulakrishnan, 7. - 
Kuppa Goundar v. 
Sivaprakasam, 
23rd November, 1972. 


C.R.P. No. 2058 of 1972. 


Civil Procedure Code (V of 1908), Order 14, 
rule 2—Suit to recover possession of properties 
—Settlement. by grandfather on minor grand- 
son and others to be born—Death of 
grandfather—Sale of the properties by father 
—Minor sons made eo nominee parties 
—Properties described as joint family pro- 
perties—Suit by the settlees for possession of 
the properties—No prayer to set aside sale by 
Sather—Suit whether maintainable. 


U executed a settlement deed in ect 
of the suit properties in favour of his 
minor grandson S and other grandsons to 
be born. Subseqently, U also executed 
a will making S the sole legatee thereunder 
in respect of the same properties. After 
the death of U, his son D executed a 
sale deed in favour one M in respect of the 
suit properties, making his minor sons 
including S co nominee parties and des- 
cribed the properties as joint family pro- 
perties. M, in turn, sold the properties 


Governmeat 


Petition- allowed. 


* toone K. Sand his minor brothers filed 
a suit to obtain possession of the suit pro- 
perties, A preliminary issue was raised 
by X that the suit was not maintainable 
since the plaintiffs had not prayed for set- 
ting aside the sale by D in favour of M. 


Held, taking all aspects into account, 
the trial Court, after observing that the 
sale could not be regarded as one in 
respect of the properties of the minors 
and that D executed the sale deed in 
his capacity as the manager of the joint 
family, held that the suit without setting 
aside the sale deed by D in favour of M 
was maintainable. There was no error 
of jurisdiction involved in the finding 
arrived at by the lower Court on the 
preliminary issue raised and the suit was 
maintainable. 


K. Sarvabhauman, for Petitioner. 


R. Al gar for T. S. Ramaswamy, for 
Respondents 1 to 4. : 
S.J. ——— Petition dismissed. 
Kailasam, J. 


Panduranga Mudaliar v. 
V. Prabakara Reddiar. 


jst December, 1972. 
C.R.P. No. 781 of 1972. 


Givil Procedure Code (V of 1908), Order 21, 
rule 3—Execution—Decree-holder issuing recerpt 
for money—Petition for execution af the decree 
‘filed after five years—Decree-holder alleging 
money not actually receioed—Payment not 
recorded —Cannot be recognised by Court, 


A decree-holder executed a receipt for 
the payment of money. After five years, 
he filed an execution petition on the 
ground that he had not, received the 
money and the receipt was given only in 
anticipation. The payment was not certi- 
fied or recorded as required under the Civil 
Procedure Code. On the question whether 
the petition for execution would lie, 


Held. under Order 21, rule 3, Civil 
Procedure Code, a payment or adjustment 
which had not been recorded as required 
should not be recognised ‘by any Court 
executing a decree. As the payment in 
the instant case had not been certified 
or recorded, the Court executing the 
decree could not recognise the receipt 
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and in that view the execution ordered 
could not be interfered with. 


P. S. Ramachandran, for Petitioner. 
R. Shanmugam, for Respondent. 
S.J. 

Ismail, F. 


Petition dismissed. 


Pown Ammal v. 
D. Kandaswamy, 

20th December, 1972. 
S.A. No. 757 of 1970. 


Hindu Law—ZFoint Family — Property— 
Coparcener releasing his share—Release execu- 
ted on his behalf and as guardian of his minor 
son—Plea ef family arrangement—Whether 
binding on the minor son—Release deed— 
Whether conveyance for family necessity. 


D executed a release deed in favour of S, 
in respect of his share in the property 
of the joint family of which both were 
coparceners. D released his share for a 
consideration. The deed purported to 
be executed by D not only on his behalf 
but also as guardian of his minor son K, 
and his two minor daughters. Subse- 

uently KF filed a suit for partition of his 
share in the suit property and contended 
that the release deed executed by D 
was not binding on him. The defen- 
dants contended that the release deed 
was executed pursuant to a family arran- 
gement and it was binding on K. ‘They 
also contended that in the alternative 
the release deed could be considered to 
be a conveyance. 


Held, when a release deed was executed 
pursuant to a family arrangement, it 
certainly operated as an extinguishment 
of the releasor’s interest in the coparce- 
nary property. The fact that the relea- 
sor received some amount by way of 
consideration did not alter the character 
of the transaction as one of relinquish- 
ment of the interest of the releasor in the 
suit property. 


In the absence of any principle or autho- 
rity that the father was competent to 
relinquish the interests of his minor son 
also in the coparcenary property acting as 
his guardian, it could not be accepted 
that the release deed or relinquishment 
was binding on the minor son in the 
instant case. 


Once the case of the defendants was 
that the release deed was executed pur- 
suant to a family arrangement, there was 
no question of treating it as a conv ce 
and it could be treated and dealt with 
only as a deed of release or relinquish- 
ment. Secondly, even treating the re- 
lease deed as a conveyance, it could be 
said to be binding on the minor son, 
only if it was established that the same 
was executed for family necessity or for 
any other binding purposes of the family. 


In the instant case, there was absolutely 
no evidence to show that the release 
deed was executed for any family 
necessity or any other binding purposes, 


G. Fagadeesa Iyer, for Appellants. 
S.J. 


Ramaprasada Rao, F. 
M. Nagarajan v. 
The Tiruchirapalli Co. 
operative House Construc. 
tion Society Ltd., Tiruchy, 

17th January, 1973. 
W.Ps. Nos. 2999 & 3002 of 1972, 


Tamil Nadu Co-operative Societies Act (LIII 
of 1961)—Tamil Nadu Co-operative Societies 
Rules (1963), rule 97-- Constitution of India 
(1950), Article 226—Go-operative Society— 
Director—Borrowal from the society for . house 
construction—Repayment in tmstalments— 
Accounts closed after repayment—Later on 
Some amount found due—Notice by Secretary 
demanding payment within seven days—Subse- 
quent removal of the Director from the Com- 
mittee—Validity—lIn the absence of specified 
procedure, the general mode of service in rule 
97 to prevail—When error apparent is clear 
remedy lies under Article 226, though remedy 
of appeal is available. 


————. Appeal dismissed. 


N and S were Directors in a Co-operative 
House Construction Society. They had 
borrowed money from the Society for 
house construction repayable in instal- 
ments. After the last of such payments 
it was recorded ir what was known as 
the pass-book that there was no amount 
due by way of principal and in the case 
of N it was also endorsed that the hire 
purchase dues had been cleared. Subse- 

uently, the Secretary is said to have 
demanded from NÑ a sum of Rs. 0-39 P 
and from S a sum of Rs. 7.77 P to be paid 
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within seven days from the receipt of the ` 
notice and stated that in default thereof 
appropriate action would be taken in 
acco ce with law. This notice was 
stated to have been sent by certificate of 
posting by the Secretary. However N 
and S stated they had not received the 
notices. Subsequently, the Secretary 
passed an order removing N and S from 
the office of member of the Com- 
mittee of the Society under section 28 (1) 
(b) (i) of the Tamil Nadu Co-operative 
Societies Act read with Bye-law 21 (2) (f) 
of the Society. This order was chal- 
ledged by N and S under Article 226 of 
the Constitution. 


Held, prima facie, it appeared that the order 
of removal passed by the Secretary of the 
Society was unsustainable as, under Bye- 
law 29 of the Society, removal of members 
of the Board of Directors other than nomi- 
nated Directors was a subject which had 
to be dealt with by the General Body of 
the Society as the ultimate authority in 
all matters relating to the administration 
of the Society. The order was repug- 
nant and ran contrary to the express 
provisions in By-law 29, 


Even assuming a notice was sent, the 
Secretary did not follow the prescription 
as to time in Bye-law 2) (2) which said 
that even if there was a default, such a 
default should have continued for a period 
of three months so as to make the 
defaulter cease from holding the office as a 
Director in the Board. The challenged 
order was premature as it was against 
the provisions of the law and particularly 
the Bye-laws of the Society. 


Rule 97 of the Rules made under the 
Co-operative Societies Act lays down the 
procedure for the service of notices. In 
the absence of any specified procedure, 
the general mode of service set out in 
rule 97 had to prevail. Even taking for 
granted that a notice was sent by certifi- 
cate of posting, that was not one of the 
accredited methods by which a notice 
had to be sent under the statutory Rules 
governing the Society. 


It is not necessary for a Court exercising 
jurisdiction under Article 226 to postpone 
the remedy when an apparent error or an 
error apparent in law is clear or post- 
pone the removal of such an order which 


cannot remain any longer on record, ori 
the only ground that the appellate Court 
was likely to give redress to the petitioner. 
R. Krishnamurthy and A.R. Lakshmanan, 
for Petitioner. (in both petitions) ` 


K.S. Desikan and K. Raman, 
Respondent. (in both petitions) 


T. Sathiadev, Asst. Government Pleader, 
for 2nd Respondent. (in both petitions) 


S.J. Petitions allowed, 
Maharajan, }. 


for Ist 


=m 





B.K. Muthukrishna 

Sakthivel Vanavarayar v. 

M/s. The Somasundaram 

Mills (P.) Ltd. 

30th March, 1973. 
A.A 


.O. No. 344 of 1971. 


Companies Act (I of 1956), sections 391, 
392—Suit for recovery of money —Decree 
against company and its Managing Director 
—Scheme of Compromise by the Company 
sanctioned by Court—Execution of decree 
against the Managing Director—Validity — 
Givil Procedure Code (V of 1908). 


M filed a suit against a private limited 
company and its Managing Director 
who guaranteed the payment from the 
company. The suit was decreed. 
Subsequently, the company approached 
the High Court for sanction of a com- 
promise arrangement with all its un- 
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secured creditors and the scheme was 
sanctioned. However, M who had not 
received anything from the company, 
filed an execution petition against the 
Managing Director who was the second 
judgment-debtor. The Managing Direc- 
tor objected on the ground that the 
decree-holder was not entitled to execute 
the decree against him in view of the 
scheme sanctioned by the High Court. 


Held, so far as the second judgment-debtor 
is concerned, he is certainly not a com- 
pany entitled to invoke the benefit of 
section 391 or section 392 of the Com- 
panies Act. He is independently liable 
to pay the decretal amount because the 
decree granted against him is a joint and 
several decree. 

As the second judgment-debtor had 
entered into a contract of guarantee with 
the plaintiff, and a decree was obtained 
by the plaintiff against him and the com- 
pany jointly and severally, there is no 
legal embargo against the decree-holder 
executing the decree against the second 
judgment-debtor. The scheme, which 
was sanctioned by the company Court, 
does not release the second judgment- 
debtor, who is a co-debtor of the com- 
pany from his obligation under the 
decree to pay the decretal amount. 

A.G. Muthanna, M. Subramaniam and 
V. Vibishanan, for Appellant. 


S.J. ——— Appeal allowed . 
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Ramaprasada Rao, F. 
R. Munuswami Naicker v, 
The Special Officer for Wakfs, 
' Madras-4 
Ist November, 1972. 
W.P. No. 325 of 1971. 


Wakf Act (XXXIX of 1954), sections 36-A 
and 36-B—Construction of statuies—Retros- 
pective operation—Should be manifest in the 
provisions—Sections 36-A and 36-B not re- 
trospective—Enquiry enjoined by Statute— 
Principles of natural justice to-be folllowed— 
Gonstitution of India (1950), Article 226. 


Retrospectively of a statute should be 
demonstrable or be inferable by necessary 
implication. The content and language 
of a provision should be such that from its 
plain meaning it is manifest that such a 
provision is retrospective in operation. 
In the absence of such explicitness in the 
language of the section, it is difficult to 
assume unless otherwise compelled neces- 
sarily that a statute is retrospective in 
operation. Based on this principle, sec- 
tions 36-A and 36-B which were intro- 
duced into the Wakf Act on 12th October, 
1964, cannot be interpreted or understood 
as having retrospective effect. 


If an enquiry is enjoined by statute then 
the authority who should make such an 
enquiry should follow the fundamental 
principles of natural justice, should hold 
a fair enquiry, hear the’ affected parties 
and then pass the necessary orders. 


S. Nainar Sundaram and V. Natarajan, for 
Petitioner. $ 


M. A. Sathar Sayeed, for 1st Respondent. 


T. Sathiadev, Assistant Government 
Pleader, for 2nd Respondent. 


K. Venkateswara Rao, for 4th Respon- 
dent. i 


S.J. | Petition allowed; 
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Ramanujam and 
Vv. Ramaswami, J}. 
M. Madanagopal Naidu v. 
State of Madras. 
1st November, 1972. 
T.C. No. 174 of 1968. 


Madras Agricultural Income-tax Act (V of 
1955), section 2 (a)—Agricultural Income— 
Sale of produce in one year —Receipt of price 
in a subsequent year—Method of Accounting 
—Gash basis—Income brought to tax in the 
year _of receipt—Validity—Difference between 
cash basis and mercantile basts of accounting. 


The assessee sold sugarcane crops to a 
mill on 27th February, 1959 and realised 
the sale proceeds only on 18th September, 
1959. The account books of the assessee 
had been maintained on cash basis. 
The question was whether the sale pro- 
ceeds received by the assessee could be 
included in the assessee’s income for the 
accounting year 1960-61 corresponding 
to the accounting year 1959-60, though 
the sale took place in the accounting 
year 1958-59. 


Held : There is a clear distinction between 
maintaining accounts on cash basis and 
mercantile basis. In cash basis, actual 
receipts are alone taken as income, and 
all liabilities incurred are . treated as 
expenditure, if actually spent. Under 
the mercantile system of accounting where 
a right to receive a particular amount as 
income arises, that is regarded as accrued 
income, and liability that has been in- 
curred is eligible to be deducted, though 
the expenditure may not actually have 
been incurred. 


When the assessee’s accounts are main- 
tained on cash basis and only actual 
receipts are noted in the accounting year, 
the assessee’s liability to tax on the actual 
receipts in that year cannot be avoided. 


V. Sridevan, for Petitioner. 


K. Venkataswami, Ist Assistant Govern- 
ment Pleader, for Respondent. 


S.J. 


Tax case dismissed. 
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* Ramaprasada Rao, }. 
The Panchayat, 
Upparapatti v. 
The President, 
Uthangarai Panchayat 
15th November, 1972. 
: W.P. No. 504 of 1971. 


Tamil Nadu Panchayats Act (XXXV of 
1958), sections-64 (c) and 177—Constitu- 
tion of India, Article 226—Town Pan- 
chayat—Setting up of shandy—Writen per- 
mission of Collector whether necessary—Fair 
and market—Distinciion—Shandy a public 
market—Revenue of neighbouring Panchayat 
affected—Dispute between local authorities— 
Within the purview of section 177—Effective 
alternative remedy—Writ not normally to be 
issued. 


Uthangarai Panchayat is about four miles 
away from the Upparapatti Panchayat. 
Uthangarai Panchayat set up a shandy on 
Fridays, apart from the shandy on, Sun- 
days. Upparapatti Panchayat objected 
to the second shandy and contended that 
no market in the sense of a shandy could 
be brought into existence by a Panchayat 
without the written ission of the 
Collector of the District who .was the 
Inspector of Local Boards within the 
meaning of the Panchayats Act, 1958 
and also without the concurrence of the 
Panchayat Union, that a shandy was a 
fair and the rules governing the induction 
of such fairs in a Panchayat area were 
-not followed and that conducting a second 
shandy was unreasonable because it 
affected to a considerable extent the 
revenues of the Upparapatti Panchayat. 


Held: It is clear from section 64 (c) of the 
Tamil Nadu Panchayats Act that the Pan- 
chayat which had an independent statu- 
tory recognition and continuance had in it 
vested the power to open and maintain 
public markets in accordance with the 
needs of its residents and having regard 
to the various other public exigencies 
which the Panchayat might be contronted 
with. 

The popular concept of a market, whether 
it was public or private was that, that the 
place was one which was used for selling 
and buying goods of all varieties. General- 
ly, in a market there was no attraction, 
in the sense, that there was any festivity 


or fair annéxed to it. A fair may include. 
a market ; a market will not include a 
fair according to the -ordinary notions 
of understanding and living. A shandy 
set up either in a Town Panchayat or 
Village Panchayat or for the matter of 
that, in a Panchayat Union ought to be 
understood in the popular sense as a 
publi¢. market set up by thé Panchayat 
for the benefit of its residents and is not 
to be equated to a fait which was a differ- 
ent and distinct context altogether. As 
a matter of fact, the Legislature itself hag. 
created this dichotomy by providing sec-: 
tion 64 (c) and section 64 (d), the former 
to govern the provision as to public 
market and the latter in relation to fair 
and festival. 


If the Panchayat at Upparapatti project- 
ed a prejudice by reason of the overt. 
acts on the part of the neighbouring 
Town Panchayat, then certainly a dispute 
had arisen between the Upparapatti 
Panchayat and Uthangarai Panchayat. 
Section 177 of the Panchayats Act provid~ 
ed for adjudication of disputes between 
local authorities. Section 177 provided 
an effective alternative remedy by which 
such disputes inter se between local autho- 
rities could be settled through the inter- 
vention of the Government or by any 
other statutory authority appointed for 
the purpose by the Government. On 
the ground that no rule under Article 226 
of the Constitution normally would issue 
ifthere was an alternative effective 
remedy, the ‘petition had to fail. ` <y 


K. N. Balasubramaniam, for Petitioner. 
P. ` Chidambaram, for 1st “Respondent. 


D. Ryu, for Government Pleader, for 
2nd Respondent. á ' 


S.J. 


e 


`` Petition dismissed, 
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Ramaprasada Rao, }. : 


M/s. Chemical Constructiori ` 


Co., Madras v. 


The State Wakf Board, . 


` Tamil Nadu- 
4th December, 1972. 


W.P. No. 2390 of 1971. 


Wakf Act (XXXIX of 1954), sections 36-A, 
36 B and 4 (3) - Lease—Land belonging to 
Muslim lady—Tenure of lease, 50 years — 
Lessee putting A superstructure— Notification 
by Government declaring the property as Wakf 
property under section 5 (2)—Lessee whether 
aggrieved person —Inquiry—Must be fair and 
full—Where statute is silent principles of 
natural justice come into play—Notification 
bad for. want of. proper inquiry—Constitution 
of India, Article 226. 


A.company obtained, a lease of land in 
1962 from a Muslim lady for a period of 
50 years. The lessee-company had the 
option to put up superstructure and the 
lessee company stated that it had put up 
a factory. In 1966, the Government -of 
Madras, in exercise of their powers con- 
ferred under sub section (2) of section 5 
of the Wakf Act, 1954 notified the pro- 
perty under the lease as a wakf Property. 
No enquiry as required under the Wakf 
Act, 1954, and otherwise was undertaken 
by the Board. The lessee company 
had challenged the notification on the 
ground that it was not preceded by any 
inquiry. The Wakf Board, one of the 
respondents, contended that the lessee- 
company was not an aggrieved person, 
that there was an inquiry as required 
under the Act and therefore the impugned 
notification was valid in law. The records 
produced disclosed a suo moto inquiry 
undertaken by the Board through its 
Inspector. 


Held: The interest or a grievance of a per- 
gon whenhe came to Court for relief under 
Article 226 of the Constitution had to be 
considered with reference to the totality of 
facts presented in each particular case. 
Having regard to the demise secured by 
the lessee company read in conjunction 
with the statutory provisions in sections 
36-A and 36-B, the lessee-company was 
an “aggrieved » and also one 
who was interested in the subject matter. 
A compendious and full HEY was 
contemplated under section 4 3) of the 


Wakf Act before the Board im conjunction: . 
with the State Government could notify” 
any property as wakf. property. The 
suo moto inquiry was not only pr¢paratory 
but appeared to be without statutory 
ferce. An inquiry in the eye of law,- 
must be a fair inquiry, a full inquiry and 
a proper inquiry. A self-serving inquiry 
to satisfy-the needs of the situation and 
the ultimate decision based upon such’ 
an inchoate inquiry was no enquiry at’ 
all. The statute did not prescribe .the 
mode of inquiry, excepting the form of 
inquiry.” It was only when a statute 
was silent about the manner in which an 
enquiry was to be conducted, that the 
principles of natural justice come into. 
play and had to be adhered to. 3 


It was common ground that no notice 
either to the lessee in actual juridical 
possession of the property or to the land-' 
lady were given prior to the notification 
in the instant case, nor were they called 
upon to explain. As the principles of 
natural jus.ice were intended to subserve 
the salient principles of fair play, fair 
hearing and fair- opportunity, the so- 
called inquiry made by the Wakf-Board 
was not a sufficient substitute for the 
inquiry contemplated in section 4 (3) of 
the Wakf Act. Anything done pur- 
suant to such an inquiry had to fail, since 
it was the result of an incomplete or an 
i inquiry. The notification could 
not be sustained. 


V. K. T. Ghari, for Petitioner. 

M. A. Sather Sayeed, for Respondent No. 1. 
R. T. Doraiswami, for Respondent No. 3. 
S.J. Petition allowed. 


e Ramaprasada Rao, J. 
K.V. Viswanathan v. 
The Collector of Central Excise, 
Madras. 


W.P. No. 11 of 19733 


Central Excise Rules, Rule 140—Licence 
to warehouse excisable commodities and 
goods—Application made ta Gollector— 
Rejected on the ground that the Appli- 
cant’s father and mother were irregular 
in keeping warehouses previously—Whether 
valid reason—Discretion of Gollector—Nature— 
Exercisable judiciously and discreetly —No pre- 
sumption that son would be as bad as his 
parents, 


3rd April, 1973. 


V’s application for grant of a licence to. 


warehouse excisable commodities and 
oods was rejected by the Collector of 

tral Excise on the ground that )’s 
father at one time and mother at another 
time were irregular in keeping warehouses. 
V challenged the order of rejection, 


Held, prima facie it did not appear that the 
Collector considered the application in 
the light of the prescriptions laid down 
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in rule 140 of the Central Excise Rules,- 
The discretion vested in the Collector in 
the matter of the grant of such licences 
should be exercised judicially and dis- 
creetly too, but not capriciously and 
on a hypothesis which may not always 
prove to be true. 


Merely because the applicant’s father 
and, the mother did act previously 
against law or committed acts which 
were prima facie irregular, there was no 
presumption either in the personal law 
of the parties or the law of the land’ 
that such irregularities would be repeat- 
ed by the children of such parents, The 
application made by the petitioner was 
aor considered in a manner known to 

w. 


S. Mohan and D. Ram, for Petitioner. 


S. Fagadeesan for K. Parasaran, Central 
Government Senior Standing Counsel, 
for Respondent. 


S.J. Petition allowed. 


Ismail, J. : 
Muhamed Hussain Moideen 
Madani 


o. 
' Muhammed Immamudin 
| Sahib Madhani (died). 
Sth January, 1973. 

| S.A. No. 640 of 1968. 


Limitation Act (IX of 1908), 1st Schedule, 
Article 11-A, Code of Civil Procedme (V of 
1908), Order 21, rule 103 —Suit for partition 
— Whether barred by limitation—Scops of 
Article 11-A. 


From the very entry in column (1) of 
Article 11-A of the First Schedule to the 
Limitation Act, 1908, it is clear that the 
suit must be one to establish the right 
which the; plaintiff claims to the present 
possession of the property dealt with by 
the order referred to in the Article. 


The suit contemplated both by Article 
11-A of the First Schedule to the Limita- 
tion Act, 1908 and rule 103 of Order 21 
of the Code of Civil Procedure must be 
one for the establishment of the right 
which the plaintiff claims to the present 
possession and that possession must relate 
to the property which was dealt with by 
the order: made by the Court under 
Order 21, rule 98 or rule 101, Code of 
Civil Procedure. The rationale behind 
these provisions is that once the question 
has been agitated and decided on investi- 
gation by the executing Court, that 
decision should be final, unless a suit has 
been filed ;as contemplated by Order 21, 
rule 103, subject to the limitation pres- 
cribed by Article 11-A of the First Sche- 
dule to the Limitation Act, 1908. The 
result is, the right which is sought to be 
agitated and enforced must be identical. 
sought to obtain physical possession of 
the suit property from the executing 
Court by having the obstruction offered 
by M removed. He could obtain only 
symbolicall possession of the property. 
Subsequently, S filed a suit for partition 
and separate possession of his share in the 
suit house: He claimed his share as the 
purchaser of the share of D who had an 
interest in the property. M raised an 
objection that the suit not having been 
instituted within one year from the date 
of the order of the executing Court, it 
was barred by limitation under Article 
11-A of the First Schedule. 
M—NRC 
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Held: The relief and the property with re- . 
ference to which the relief was claimed in 
the present suit were not identical with 
the relief and the property dealt with in 
the execution proceedings. The relief 
‘claimed in the two proceedings were not 
the same and therefore Article 11-A 
of the First Schedule to the Limitation 
Act, 1908 had no application to the 
present suit. 


V. Narayanaswami, for Appellant. 


S.J. Appeal dismissed, 
Raghavan, J. 

B. Venkatasubba Reddy v. 

S. Prabhakara Rao. 


11th January, 1973. 
C.R.P. No. 1016 of 1972. 


Civil Procedure Code (V of 1908), Order 
21, rule 89—Limitation Act (XXXVI of 
1963), Article 127—Application in Execution 
Proceedings —Amendment to insert correct figure 
—Mistake in calculation—Deposit already 
made by judgment-debtor more than amount 
required—Application for amendment whether 
barred by l:mitation. 


The properties of a judgment-debtor were 
sold for realising the decree amount. 
To set aside the sale under Order 21, 
rule 89, Civil Procedure Code, an appli- 
cation was filed in time and the judg- 
ment-debtor deposited more than the 
amount required. In giving the break-up 
figures making up the deposit amount, 
there was a mistake in the calculation of 
the amount under the head “‘5 per cent. 
of the purchase money.” The judgment- 
debtor filed an application to amend the 
break-up figures by inserting the correct 
figure. This application was filed beyond 
30 days. On the question whether the 
application was barred under Article 127 
of the Limitation Act, 1963. 


Held: Why the judgment-debtor was seek- 
ing to amend was only to give the correct 
amount under the head “ payment to the 
purchaser ’’ out of the amount already 
deposited by him. Therefore, no ques- 
tion of filing of a petition after the period 
of 30 days arose. The application for 
amendment made after 30 days did not 
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amount to extension of time for payment 
“of the deposit. What was sought to be 
done was not a fresh payment after the 
expiry of the period but merely to correct 
a mistake into the head of deposit made 
within time. 

Order 21, rule 89, Civil Procedure 
Code, is quite clear regarding the heads 
under which deposit has to be made and 
if the judgment-debtor had paid more 
than the amount required to set aside 
the sale it stands to reason that it is open 
to the Court to appropriate the excess 
payment to make good the deficiency so 
long as the total amount is deposited by 
the judgment-debtor within 30 days from 
the date of sale, as required by Order 
21, rule 89 as section 5 of the Limita- 
tion Act cannot be applied to petitions 
under Order 21, Civil Procedure Code. 


B. Lakshminarayana Reddy, for Petitioner. 
M. Balachandran, for 1st Respondent. 

G. Pitchai, for 2nd Respondent. 

S.J. Petition allowed. 


Palaniswamy, F. 
The Workmen of Pasteur 
Institute of Southern 
India, Coonoor v. 
The Management of 
Pasteur Institute of 
Southern India, Coonoor, 


20th January, 1973. 
W.P. No. 864 of 1971. 


Industrial Disputes Act (XIV of 1947), 
section 2 (j)—“‘ Industry” —Research and 
baining Institute —Charitable Institution—Em- 
ployment of more than 100 persons—Engaged in 
production of antitabies vaccine for sale and 
rendering material services— Whether comes 
within the meaning of ‘ Industry’. 


On the question whether the Pasteur 
Institute of Southern India, Coonoor 
was an industry under the Industrial 
Disputes Act, 1947. 


Held: It is true that the mere fact that an 
institution is a charitable one does not by 
itself conclude the question as to whether 
it is an industry or not. The entire 
activity of the body should be considered 
to find out whether it is an industry. 


The question is whether, having regard 
to the various activities as disclosed in 
the counter-affidavit and having regard 
to the fact that the Institute was essen- 
tially a research and training Institute 
without making any profit, it can be 
considered to be an industry. From the 
mere fact that there are several categories. 
of persons like sweepers, watchmen, 
animal attenders, clerks, laboratory 
attendants, etc. in addition to a director 
and a deptuy director, it cannot neces- 
sarily be inferred that the Institute is 
engaged in an avocation. 


The principles laid down by the Supreme 
Court in S. F. Hospital, New Delhi v. 
K. S. Sethi, (1970) 2 S.C.J. 755 : (1971)1 
S.C.R. 177: AIR. 1970 S.C. 1407 
with regard to the three hospitals referred 
to therein apply on all fours to the facts 
of this case. On the materials available, 
the Institute is not an Industry. 


S. Ramaswami, for Petitioner. 
K. Ramaswami, for 1st Respondent. 


S. Ramalingam, Assistant | Government 
Pleader, for 2nd Respondent. 


S.J. 


Petition dismissed.. 


Ramanujam, F. 

The Nagercoil East Street, 
Asarimar Samudayam, 
uraman and 
Natesa Trust v, 
Natarajan Asari. 

3rd February, 1973. 
S.A. No. 1198 of 1971. 


Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 
63 (a) and 108 —Constitution of India (1950), 
Article 26——-Temples—Management of —Trus- 
tees elected by members of a community— 
Temples belonging to community—Interference 
by Area Commitiee with management by 
appointing trustees—Validity—Suit for decla- 
ration—Whether barred—Scope of section 63 
(a). 


A suit was filed for a declaration that 
certain temples belonged to a particular 
community and that the trustees for the 
management of the temples were elected 
only by the members of the community 
and that the area committee constituted 


under the Hindu Religious and Charitable 

Endowments Act, 1959 had no right to 

interfere with the management of the 

temples by appointing trustees of its 

choice. On the question whether the 

bin was barred under section 108 of the 
ct, 


Held: The reliefs claimed were not based 
on the inapplicability of the provisions of 
the Act to the suit temples but on the basis 
that the area committee had no jurisdiction 
to appoint trustees in view of Article 26 of 
the Constitution. Such a question could 
not come within the scope of section 63 
(a) of the Act. 


It is only when a declaration is sought 
for or a dispute is raised that the temples 
are not religious institutions as defined 
in the Act, the matter has to go before 
the Deputy Commissioner under section 
63 (a). But where, as in the instant case, 
no dispute was raised that the suit temples 
were not religious institutions as defined 
in the Act, the matter could not be 
agitated before the Deputy Commissioner. 
In the face of the pleadings and the dis- 
pute between the parties in the instant 
case, the suit could not be treated as 
one coming under clause (a) or (b) of 
section 63 of the Act. 


R. Gopalaswamy Ayyangar and S. M. 
Hameed Mohideen, for Appellant. 


R. Sundaralingam and K. Jayaraman, for 
(st to Sth Respondents. 


The Additional Government 
for 6th Respondent. 


N. Man‘narayanan, for 7th Respondent. 
S.J. Appeal allowed. 


Pleader, 
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Raghavan, J. 
K. Jayaraj v. 
P. N. Ponnuswami. 
23rd February, 1973. 
C.R.P. No. £200 of 1972. 


Gonstitution of India (1950), Article 227— 
Election—Panchayat Union Gouncil—Vice- 
Chawmanship—Vote containing two cross marks 
— Whether valid vote—Scope of Article 227. 


In the election to the vice-chairmanship 
to a panchayat union council, one of the 
votes had two cross marks set against the 
name of P, one over the other. F who 
also contested in the election contended 
that the said vote was not a valid one. 
The Election Tribunal declared the vote 
to be valid. 


Held: The rules relating to election did not 
show that there should not be more than 
one cross mark for the candidate in whose 
favour the vote was cast. In fact, two 
cross marks might have resulted from the 
folding of the ballot paper and the find- 
ing of the Tribunal that the disputed 
vote had been validly taken into account 
was a question of fact and the finding 
on the question of fact was correct and 
that finding could not be attacked in a 
revision petition under Article 227 of 
the Constitution. 


E. Sarvabhauman, for Petitioner. 
J. Stanislas, for 1st Respondent. 
S.J. 


Petition dismissed. 


Gokulakrishnan, J. 
Mani’s Tutorial College v. 
The Chief Judge, Court of 
Small Causes, Madras. 


7th March, 973. 
G.R.P. No. 225 of 1973. 


Presidency Small Cause Courts Act (XV of 
11882), section 10, Madras Buildings (Lease 
and Rent Control) Rules (1961), Rule 24— 
Court of Small Gauses—Appeal—Transfer of 
—From one Fudge to another—Power of the 
Ghief Fudge— Distribution of the business 
of the Court.” 


The Chief Judge, Court of Small Causes, 
Madras, transferred an appeal in a 


Rent Control Proceeding from the file 
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e of one of the Judges under him to another. 
It was contended that in view of rule 24 
of the Madras Buildings (Lease and Rent 
Control) Rules, £961, the Chief Judge 
had no power to transfer the appeal from 
one appellate authority to another. 


Held: By the notification issued under the 

rovisions of section 23 of the Madras 
Buildings (Lease and Rent Control) Act, 
the Court of Small Causes had been 
appointed as the appellate authority. 
As such, every one of the Judges in that 
Court will be an appellate authority. 
The Chief Judge, Court of Small Causes, 
has power to allot and re-allot the cases 
between the Judges of the Court of Small 
Causes, since the whole of the Court of 
Small Causes is considered as one appel- 
ate authority as far as the City of Madras 
is concerned. 


Section 10 of the Presidency Smail Cause 
Courts Act gives powerto the Chief 
Judge, Court of Small Causes to allot and 
re-allot cases. According to the decision in 
Venugopal v. Third Fudge of Small Causes 
Court, Madras, I.L.R. (4950) Mad. 28 : 
(1949) 1 MLJ. 471 : AIR. 1949 
Mad. 776, this power will come within 
the scope of the expression “ distribution 
of the business of the Court.” In these 
circumstances, there is absolutely no 
question of any illegality or material 
irregularity in the order passed by the 
Chief Judge, Court of Small Causes. `` 


J. Samuel, for Petitioner. 
K. Shanmugham, for 2nd Respondent. 
S.J. 


Petition dismissed, 


Venkataraman, and G.Gajendran v. 
Maharajan, FF. K.A. Padmini. 


4th March, 1973. W.A. No. 387 of 1972. 


Railway Establishment Code—Rules 174 
and 213 (a)—Selection of Matron, Grade III 
—Staff nurse sevected m the absence of Sche- 
duled Caste candidate— Whether valid— 
Ordinarily—Meaning of—Rules to be read 
harmomously— Hither? or—Meaning of. 


Rule 174 of the Railway Establishment 
Code says that the post of Matron, Grade 
III should ordinarily be filled by promo- 


tion of nursing sisters. Importance must 
be attached to the word “ ordinarily ’’ 
which means that, if Scheduled Caste 
nursing sisters are not available, it is 
permissible to go down to the category 
of staff nurses. Otherwise the reser- 
vation in favour of the Scheduled Caste 
candidate could practically become 
useless to them. This construction re- 
ceives support from rule 213 (a). The 
second sentence in rule 213 (a) explains 
the meaning of the words, “ the staff 
eligible for selection’? occurring in the 
first sentence. The staff eligible for 
selection shall ordinarily not be in grades 
lower than two grades below the 
post to which promotion is being made. 
Both the sentences will have to be read 
together in construing rule 213 fa). 
Rule 174 and rule 213 should be read 
harmoniously. The use of the word 
e ordinarily” in rule 174 means that if 
no nursing sister is available, there can 
be no objection to a staff nurse being 
promoted as Matron, Grade III. 


As a matter of , the words 
“either or” are used to express two alter- 
native ideas. The use of “ or è which 
is a disjunctive means that it separates 
the idea preceding that word from the 
idea succeeding the word “ or”. The 
words which are crucial and govern 
the construction of rule 174 are “ either 
or”. 


Mrs, Leelie Seetharaman, for Appellant. 
B. R. Dolia, for Ist Respondent. 


S.J. Appeal allowed, 


Ramaprasada Rao, J. 
The Polur Town Panchayat 
Tax Payers Association v, 
The Polur Town Panchayat. 


3rd April, 1973. W.P. No. 2197 of 1972, 


Constitution of India (1950), Article 226— 
Societies Regisiration Act (XXI of 1860), 
section 6—Registered Society of tax payers— 
Object of Society to render assistance to 
members—Notice by Panchayat for increase 
in water tax—Members of the Society affected 
—Society filing petition under Article 226 
challenging the notice—Whether valid. 


—— ee 


Some tax payers of a town panchayat 
formed themselves into an association 


registered under the Societies Registra- 
tion Act, 1860. The object of the asso- 
ciation was to protect the rights and 
interests of the tax payers of the pancha- 
yat The, panchayat published a notice 
or increasing the water tax. The asso- 
ciation took up the cause challenging 
the notice and filed a petition under 
Article 226 of the Constitution. As to 
the maintainability of this petition, 


Held: Under section 6 of the Societies Regis- 
tration Act, every society no doubt can 
sue or be sued in its name and the provi- 
sions of the Act make the society a 
legal entity by itself. It is now establish- 
ed that the concept of a composite writ’is 
not a normal incident, whilst Courts 
exercise jurisdiction under Article 226, 
Merely on the strength of the fact that 
the association is a congregation of its 
members, it should not take up the causes 
of members who are obviously disjunct 
and distinct and claim that the associa- 
tion’s right or the society’s right has ‘been 
in some form or other affected or in- 
fringed. 


The petitioner as a registered body had 
nothing to lose by reason of the imposi- 
tion of the water tax or the increase in it. 
The petitioner who had a separate legal 
existence in the eye-of the law, could not 
invoke the jurisdiction of the Court under 
Article 226 of the Constitution unless it 
established even at the threshold that a 
right of its had been infringed, or by 
reason of the impugned order it was 
likely to be prejudiced or its individual 
right affected one way or the other. 


S. Ghellaswami and A, Shanmugham, 
Petitioner. 


for 


A. Alagirisoami and M. Shakir Ali, 
for the Government Pleader, for Res- 
pondents, | 


S.J. Petition dismissed. 
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Gokulakrishnan, 3. 
P. S. Danushkodi v. 
Ramaswami Chettiar. 


5th April, 1973. 
C.R.P. No. 206 of 1970. 


Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIL of 1960), section 
10 (2)—Petition by landlord for eviction— 
Wilful defauli—Direction by Rent Controller 
to deposit rents—Whether given under section 
LO (2). 

A landlord filed an eviction petition on 
the ground that the tenant committed 
wilful default in the payment of rent for 
some months. The Rent Controller 
directed the tenant to deposit the rents. 
The Rent Controller found that the de- 
fault was wilful. The direction to pay 
the arrears was given before any evidence 
was taken. The tenant contended that 
the direction by the Rent Controller to 
deposit the rents was under section 10 (2) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act and as such the 
eviction petition ought to have been dis- 
missed. 

Held: Itis too much for the tenant to seek 
protection under section 10 (2) of the Act. 
At the time of giving direction, it cannot be 
said that the Rent Controller had applied. 
his mind as to the default being wilful 
or not. Hence it could easily be inferred 
that the direction to pay the rent was 


not gi under the proviso to section 
10 O of the Act, but that it simply called 


upon the tenant to pay the rents due. 
K. N. Balasubramanian, for Appellant. 


KE. Doraiswamy, for Respondent. 
S.J. Petition dismissed. 
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* Ramaprasada Rao, 3. 
The Committee of Manage- 
ment of the Padanthala 
Moodu Village Co-opera- 
tive Agricultural Credit 


Society v. 

The Joint Registrar of 
Co-operative Societies, 
Tirunelveli. 


9th April, 1973. W.P. No. 1982 of 1971. 


Tamil Nadu Co-operative Societies Act (LII 
of 1961), section 72 (1), (6)—Co-operative 
Society—Report from Financing Bank 1equest- 
ing Registrar to dissolve the society—Registrar 
acting on it without consultation with Bank 
and superseding society and appointing a 
special officer—Validity of action—Formali- 
dies in section 72 1 mand itory—Consulta- 
tion cannot be avoided. 


The formalities laid down in section 72 
(1) of the Tamil Nadu Co-operative 
Societies Act are not empty requirements. 
They are not only statutory mandates 
but they serve a particular purpose. 
What consultation is contemplated under 
sub-section (6) of section 72 does not 
evade analysis, Obviously, such consul- 
tation begins after the Registrar is sub- 
jectively satisfied on objective materials 
placed before him that a prima facie 
case has been made out for the purpose of 
superseding the concerned Co-operative 
Society. It is only at that point of time 
that the necessity for consulting the 
Financing Bank arises. This has been 
held to be a mandatory requirement by 
the highest Court of the land. Such a 
consultation, therefore, cannot be avoid- 
ed, Though consultation is not equiva- 
lent to concurrence, yet there must be 
material on record to show that, after the 
Registrar entertained an opinion about 
the unsatisfactory working of a registered 
Society, he consulted the Financing 
Bank to whom the Society is indebted, 
before he finally passes an order of super- 
session under section 72 of the Tamil 
Nadu Co-operative Societies Act. 


In the instant case, the Financing Bank 
resolved that the affairs of the petitioner 
Co-operative Society were not satisfactory 
and made a request to the Registrar to 
dissolve the Society. The Registrar, on 
the basis of the resolution of the Financmg 
Bank and without any more consulta- 
tion with it, passed an order superseding 


the society and appointed a special 
officer to manage the affairs of the 
society. This order was challenged by 
the society. 


Held : The resolution passed by the Finan- 
cing Bank could not be a substitute for 
the consultation which the Registrar was 
expected to have as legally necessary, 
before he could take action under section 
72 (1) of the Act. The statutory 
requirement as to consultation under 
section 72 (6) of the Act had not been 
done in the instant case. There was no 
consultation at all. 


K. K. Venugopal and G. S. Thambi, for 
Petitioner. 

T. Sathiadev, Asst. Government Pleader, 
for Respondents 1 to 3. 

P. Sam, for 4th Respondent. 

S.J. Petition Allowed. 


p. Ramaswam, F. 
P. S. Muthiah Pillai v. 
P.P.V.BL.V. Annamalai 
Chettiar; 


9th April, 1973. 
f y S.A. No. 93 of 1971 and 


Memo. of Cross-objections. 


C vil Procedure Gode (V of 1908), section 11, 
Explanation IV—Suit for recovery of money 
— Res judicata — Plea not specifically 
raised in the written statement—Facts fully 
set out m the pleadings—Qyueshon argue and 
considered by trial Gouri—Lower Appellate 
Gourt holding suit barred by res judicata— 
If correct. 


It was apparent from the pleadings that, 
though the question that the suit was 
barred by res judicata was not specifically 
raised, the facts pleaded showed that the 
suit was barred by res judicata. It was 
seen from the statement of facts in the 
pleadings that the arties were aware of 
the facts and could not have been misled 
either on the question of letting in evi- 
dence, or in ing the point of law 
raised. In fact, in the trial Court, the 
defendants argued the question of res 
judicata, though no specific issue had been 
raised. The trial Court considered that 
the suit was not barred by res judicata, 
The lower appellate Court permitted the 
issue being raised and came to the con- 
clusion that the suit was barred by res 


i 

| 
judicata, In Second Appeal, it was con- 
tended that|the plea of res judwaia had not 
been specifically raised in the written 
statement and therefore that question 
could not be gone into. It was also con- 
tended that even assuming that the ques- 
tion could be raised, in the absence of the 
decree and'judgment in the earlier suit, 
the question of res judicata could not be 
considered in these proceedings. 


Held : The entire facts had been stated by 
the plaintiff in his plaint. Both the trial 
Court and: the lower appellate Court 
had considered the question of res judicata, 
Having regard to the facts, the contention 
of the appellant that there was any waiver 
= the plea of res judicata cannot be accept- 
. | 


| 
In this case, res judicata is one that falls 
under Explanation IV to section 11, Civil 
Procedure | Code which states that 
any matter|which might and ought to 
have been jmade a ground of defence 
or attack in such former suit shall be 
deemed to have been a matter directly 
and substantially in issue in such suit. 
In order to consider whether this Explana- 
tion was applicable the only relevant 
documents required were the pleadings 
in the prior suit. The judgment and 
decree in the earlier suit were not neces- 
sary for deciding the issue of res judicata. 


Arunachalam, Jagannathadas and Company 
and K. Mohamed Ali, for Appellant. 


A, Sundaram Ayyar and P. Balasubramanian, 

for 1st Respondent. 

S.J. Appeal dismissed, 

Memo, of Gross-Objections 
dismissed, 
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Ismail and 
Natarajan, FF. 
O. Radhakrishnan 
v. 
P. Manickam. 
30ih Fuly, 1973. 
A.S. Nos. 3 and 
368 of 1967. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 65 
(4) (a)—Suit to set aside order of the Gommis- 
sioner of Hindu Religious and Charitable 
Endowment—Scheme settled by Court—Appli- 
cation for amendment of scheme before Com- 
missioner, Hindu Religious and Gharitable 
Endowmeni—Amendment by Commissioner— 
Validity—Scope of section 65 (4) (a)\—Com- 
missioner cannot modify scheme settled by 
Court. 


As the language in section 65 (4) (a) 
of the Tamil Nadu Hindu Religious and. 
Charitable Endowments Act stands the 
Commissioner has no power to modify or 
cancel a scheme on an application made 
by any person and the power conferre 
on the Commissioner has to be exercised 
suo motu only. 


The statute has expressly contemplated a 
particular mode for the exercise of the 
power by the Commissioner under section 
65 (4) (a). So long as that mode has 
not been prescribed, the power itself is 
incapable of being exercised. Having 
regard to the language of the proviso and 
the object sought to be .achieved by it, 
the prescription of conditions and restric- 
tions is a condition precedent to the exer- 
cise of the power itself by the Commis- 
sioner. As far as the proviso to section 
65 (4) (a) is concerned, it does not provide 
merely a mode of exercising the power, 
but it really constitutes a restriction or 
circumscription on the exercise of the 
power itself and, therefore, without there 
being the prescription therefor, the power 
itself is incapable of being exercised. 
Consequently, so long as condi ions and 
restrictions subject to which alone the 
Commissioner can exercise his power have 
not been prescribed, the Commissioner 
cannot exercise the power on 


him under section 65 (4) (a). 
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* On the language of section 65 (4) (a) as it 
stands, the Commissioner has no power to 
modify a scheme settled by a Court under 
the Madras Hindu Religious and Charit- 
able Endowments Act (XIX of 1951). 


With reference to a scheme settled or 
modified by a Court, it is always open 
to the affected parties to approach the 
Court for any fresh modification of the 
scheme. 


N. Venkatarama Iyer, W. G. Thiruvengadam, 
y. P. Raman and N. R. Chandran, for 
Appellants in A.S. No. 3 of 1967. 


K. E. Rajagopalachari and Parasaran, A. 
Veerappan, R. Sundaralingam and K. Jaya- 
raman, The Additional Government Plea- 
der, for Respondents in A.S. No, 3 of 1967. 


N. Venkatarama Iyer, for Appellants in 
A.S. No. 368 of $967. 


S.J. Appeals dismissed, 





Ist August, 1973. 
as C.M.A. No. 226 of 1971. 


Motor Vehicles Act (IV of 1939), section 
110-B—Death due to accident—Compensation 

—Determination of—Colltsion bet- 
ween motor cycle and car dus to negligence of 
car driver—Death of motor cyclist—Decsased 
aged 35 and earning a little over Rs. 500 per 
month—Rs. 40,000 held proper and adequcte 
compensation to dependants. 


‘The deceased who was riding a motor 
cycle and who was killed as a result of the 
rash and negligent driving of the insured 
motor car was working in Shaw Wallace 
and Company. The total emoluments 
which he was getting when he died was 
Rs. 518 per month. The deceased was 
also getting annual bonus and there was 
also the prospect of promotion to higher 
scale. e Tribunal after considering all 
the facts came to the conclusion that the 
annual loss of benefit to the dependants 
was Rs. 3,600. The Tribunal was right 
.on this point. However he was not right 
in capitalising the abovesaid amount by 
the number of years during which the 


deceased might have been working in the 
firm and earning and effecting only a20 
per cent cut thereon, inasmuch as a lump 
sum payment is being made. The Tri- 
bunal has awarded a total sum of 
Rs, 57,600 as compensation to the depen- 
dants. If this amount is invested in a bank 
on a long term deposit, interest at 7 1/2% 
can be secured ana the dependants would 
be getting about Rs, 4,275 per annum 
by way of interest. That is something 
more than the loss of benefit as deter- 
mined by the Tribunal below. Further 
the entire sum of Rs. 57,600 would remair 
intact for ever. That would show that 
because of the unfortunate accident the 
dependants are getting much more 
benefit than what they would have got 
if the man had been alive. Considering 
the fact that the deceased was about 35 
years and other circumstances such as 
uncertainties of life, the annual loss 
has to be capitalised only by about 10 
times and a sum of Rs. 40,000 would be 
the proper and adequate compensation 
payable to the dependants. 


S. Mohan and D. Raju, for Appellants. 
M/s. King and Partridge, for Responden ts. 
V.K. Appeal parily allowed. 
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K. Veeraswami, C.J. and 
Raghavan, F 


9th February, 1973. 
O.S.A. No. 47 of 1972. 


Arbitration Act (X of 1940), section 20— 
Contract—Fabrication of steel towers—Clause 
in contract relating to Arbitration—Defendants 
in Calcutta—Contract executed at Madras— 
Default by the 1st defendant—Steel supplied 
at Sealdah not accounted for—Suit for return 
unused steel or value thereof at Madras— 
ther competent and whether Arbitrator can 

be appointed. 


G. & Co., Madras, entered into a contract 
with the Madhya Pradesh Electricity 
Board, Jabalpur for fabrication of steel 
towers and erection thereof in three 
different areas, viz., Bhilai Bodghat area, 
Jabalpore-Narsinghpur Area and Korba- 
Amarkentok area. 


G & Co., Madras, also entered into 
an agreement at Madras with 
E & Co., Calcutta, whereunder the 
fabrication of steel towers and erection 
thereof as also the manufacture of compo- 
nents was undertaken to be done by 
E & Co., Calcutta. Under the terms of 
the contract, the Madhya Pradesh Elec- 
tricity Board, Jabalpur had to supply 
steel at the fabricator’s works and E & Go, 
had to carry out the fabrication work of 
the steel towers and all unused steel and 
zinc delivered to E & Co. should be 
returned to O & Co, at Sealdah, Eastern 
Railway or ‘at the option of E & Co. 
compensate them for the same. C & Co., 
Madras, filed a suit at Madras on the 
ground that E & Co. defaulted in the 
construction of steel towers in the third 
Place of work and that a large quantity 
of unused steel had to be accounted for 
by E & Co. Relying on the clause of 
agreement relating to Arbitration, C & 
Co., filed the suit claiming the return of 
the unused steel or the value thereof at the 
prevailing market rate in the alternative. 
The question was whether the Court at 
Madras had jurisdiction to entertain the 
suit under the provisions of the Arbitra- 
tion Act of 1940 and make an order 
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appointing an Arbitrator to decide the 
dispute between the parties. , 


Held, having regard to the language of the 
definition of the word “ Court” under 


section 2 (c) of the Arbitration Act and 


coustruing the words “ with respect to the 
subject-matter of the agreement”? occurr- 
ing in section 20 (4) of the Arbitration 
Act and the circumstances that the fac- 
tum of execution of the agreement at 
Madras not being in question, the subject- 
matter of the agreement was not the 
execution of the agreement, but the place 
where the alleged misuse of the surplus 
steel supplied to E & Co., took place viz., 
Sealdah, which is within the jurisdiction 
of the Calcutta High Court and it was the 
Calcutta High Court that had the juris- 
diction to entertain the application under 
section 20 ard proceed to determine the 
application in accordance with section 20 
of the Arbitration Act. 


V. K. T. Chari, for Appellants, 


S.J. Appeal allowed. 
Ramanujam, 7. 

Petha Padayachi v. 

Ramalinga Padayachi. 

8th March, 1973. S.A, No. 444 of 1971 _ 


Givil Procedure Code (V of 1908), Order 32, 
rule 7—Suit for declaraticr —Minor repre- 
sented by mother as guardian—Mother as 
guardian entering into compromise in suit— 
Compromise with necessary certificate from 
counsel and sanction of Court—Minor 
attaining majority—Compromise decree chal- 
lenged cn the ground of gross negligence— 
Whether valid—What negligence means. 


Normally negligence in order to be a 
ground for the avoidance of a decree 
must be of such a nature as to justify 
the inference that the minor’s interests 
were not at all protected and therefore 
he was not properly represented. Negli- 
gence must notbe merely such as might be 
innocently committed even by a reasonable 
person taking the ordinary precautions 
which he would have taken in his own 
case. Where the negligence is so gross 
as to amount to a clear violation of the 
duty cast upon the guardian although 
not brought to the notice of the Court 
at the time, the decree can be avoided, 


In the instant case, as a matter of fact, 
the mother of the plaintiff applied to 
the Court for permission for entering 
into a compromise supported by a certi- 
ficate given by her Counsel that the com- 
promise was for the benefit of the minor. 
This certificate was acted upon by the 
Court and the Court also felt that the 
compromsie was for the benefit of the 
minor. It could not be said that the 
minor’s guardian was grossly negligent 
in entering into the compromise where- 
under she gave 2.48 acres in considera- 
tion of the truth and validity of adoption 
(of the plairtiff herein) being recognised 
by the defendant herein and retaining 
the remaining extent of the properties 
which was considerably larger than the 
property given to the defendant. 


V. Ratnam, for Appellant. 


K.S. Desikan and K. Raman, for Respon- 
dent. 


S.J. 
Raghavan, J. 


Appeal allowed. 


Periyammal v. 
Rukmani Ammal. 


12th April, $973. 
S.A. No. 961 of 1971. 


Madras Minor Inams (Abolition and 
Gonversion into Ryotwari) Act (XXX of 
1963), The Madras Hindu Religious and 
Charitable Endowments Act (XXII of 1959), 
section 29, Transfer of Property Act (IV of 
1882), section 58—Suit for redemption of usu- 
Jruciuary morigage—Suit property minor inam 
— Mortgage ceased io be operative—Plaintiffs 
to work out their rights under Minor Inams 
Act—Test to determine service holder’s right. 


The suit hypotheca belonged to one S, 
the husband of the first plaintiff and the 
father of the second plaintiff, who borrow- 
ed money under a usufructuary mortgage. 
The time for redemption was three years. 
Long after the expiry of period of mp- 
tion, plaintiffs 1 and 2 sold the suit pro- 
perty to plaintiffs 3 to 7 under a registered 
sale deed. The suit property was ad- 
mittedly a minor inam covered by the 
provisions of the Madras Minor Inam 
(Abolition and Conversion into Ryotwari) 
Act (XXX of 1963). The suit was laid 
for the redemption of the mortgage and 
for recovery of possession. One of the 
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defences to the suit was that the suit 
hypotheca was not the absolute property 
of plaintiffs f and 2, and they had no 
right of enjoyment or title to the property 
as there was discontinuance of the services 
for which the inam was granted after the 
death of ‘S’. It was also contended 
by the defendants that the minor inams 
had been abolished under the provisions 
of Act XXX of 1963, that pursuant to 
the notification, dated 15th February, 
1965, the properties had vested in the 
Government, that the rights of the parties 
had been extinguished and the suit was 
not competent. 


The trial Court gave a decree for redemp- 
tion in favour of the first plaintiff and 
for recovery of possession, in view of the 
fact that the alienation in favour of plain- 
tiffs 3 to 7 was invalid. The defendants 
filed an a and this was dismissed. 
On second appeal, 


Held: That the plaintiffs will have to work 
out their rights only under the provisions of 
the Madras Minor Inams (Abolition and 
Conversion into Ryotwari) Act, and that 
they cannot seek to enforce their right 
to redeem the mortgage which had ceased 
to be operative on the date of the notifica- 
tion. The plaintiffs will not be entitled 
to claim redemption of the mortgage 
and their rights lie elsewhere which they 
have to work out. 


Considering section 29 of the Hindu 
Religious and Charitable Endowments 
Act along with the provisions of the 
Minor Inams Act, the position is that 
the service holder’s right would depend 
upon the question whether or not he was 
rendering service to the institution on the 
notified day. 


M. S. Venkatarama Iyer, for Appellants. 
C. Chinnaswamy, for Respondents. 
S.J. Appeal allowed, 


Ramaprasada Rao, 3. 
R.K. Manufacturers, 

139, Demellows Road, 
Madras-12. v. 
Minerals and Metals 
Trading Corporation 
| Of India Ltd., Madras-1. 
2nd May, 1973. W.P. No. 3835 of 1971. 


Essential Gommoditics Act (X of 1955), 
section 3 (4), Import Trade Controt Policy 
Sor the year April, 1971 io March, 1972 
(Red Book) Volumegl, paragraphs €6 and 67, 
Fhe Import Trad? Control Handbook of 
Rules and Procedure, 1971, Constitution of 
India (1950), Article 226—Kixation of 
price of Stainless Stee-—Need not be dons 
under the Essential Commodities Act—No 
guide lines in Red Book to fix price—Discre- 
tionary powers of Central Government—Rule of 
mandamus tannot be issued—lInstructions in 
Red Book and Handbook have no statutory 
Sorce—Imported Stainless Steel—Price fixed 
by Review |Gommittee—Cannot be atiacked 
unless arbitrary—Import Trade Control policp 
—Fixation of price—Based on Oe inte- 
rest and economic well-being—Consultahon with 
irade not contemplated—Admunistrative orders 
—Classification permssible—If bears nexus 
to the object—Pricing paljcy an administrative 
act—Wnit of mandamus does not lie unless 
unfair and discriminatery. 





There may ibe various and myriad reasons 
which might not prompt the 
Central vernment to act under the 
Essential Gommodities Act, 1955. No 
statutory body, can be compelled to 
express an ‘opinion under section 3 (I) 
if it is not’ otherwise inclined to do so. 
Prima facie there is no obligation on the 
part of the ‘Central Government or of 
their delegate as is provided for else- 
where in the Act, to fix the price of 
steel under that Act. It does not 
appear that the price of steel sheets 
could only be done under the Essential 
Commodities Act. 


Even on the assumption that the Red 
Book (Import Trade Control Policy, 
Volumes I and II for the year April, 1971 
to March, 1972) has statutory force, there 
is no guideline in the Red Book or Hand- 
book (of Rules and Procedure, 1971) 
which requires the Government to fix 
the price at which the Minerals and 


Metals Trading Corporation of India 
Ltd., Madras-1, should sell stainless steel. 
Paragraphs 66 and 67 (of Volume I of 
the Red Book) project only discretionary 
powers and they enable the Union of 
India to act as a guide to the Minerals 
and Metals Trading Corporation of 
India Ltd., Madras-1 and generally 
exercise control over the determination of 
the sale price of steel sheets by the 
Minerals and Metals Trading Corpora- 
tion. This agaia is a subject-matter 
which cannot be dealt with by a rule of 
mandamus so as to compel the Central 
Government to exercise such discretion- 
ary administrative pl in a particular 
manner as called for by the petitioners. 
The various instructions contamed m the 
Red Book and Handbook have no statu- 
tory force, but are only administrative 
instructions. 

The Import Trade Control Policy is a 
peculiar policy decision of the Govern- 
ment having regard to various factors of 
general public interest and national eco- 
nomy. It has to vary according to 
exigencies and circumstances. im- 
pact of the socialistic policy to which our 
country is wedded, the trend of the deve- 
loping industries and its need, the cause 
for prohibition of certain items from 
being imported to help indigenous and 
local causes are all matters which enter 
into the computation while enumerating 
Import Trade Control Policy. A fortiori 
therefore, the administrative instructions 
contained in the Red Book cannot by 
themselves be the hypothesis or the basis 
for the projection of a right. Ultimately, 
the Government which is the sole organ 
to decide about the necessity to import 
or the compulsiveness to ban certain 
items from import or regulate them, 
can decide on material noticed and acted 
upon by it. 


So far as the price of the imported stain- 
less steel is concerned, the Minerals and 
Metals Trading Corporation has the 
right to fix it having regard to various 
factors which would concern the im- 
porter at or about the time when he 
actually sells the goods. The price 
fixed by the Review Committee, unless 
it is capricious and hopelessly arbitrary 
ana avowedly discrimmatory as bet- 
ween, one trader and another, cannot be 


challenged under Article 226 of the 
Constitution. The Review Committee 
undoubtedly exercises its discretion whe- 
ther it is administrative or executive and 
such a discretion is conferred not by 
law, but once again by executive instruc- 
tions. So long as the attack is not based 
on bias, malice or upon discrimination, 
the price fixed by the Review Committee 
cannot easily be dislodged at the instance 
of the buyer. 


The entire policy is intended to serve the 
community at large. It is absurd to 
contend that the trade has not been 
consulted when the price was fixed. 
Such a consultation besides being un- 
necessary is not even envisaged in the 
Red Book, The pattern of pricing has 
an intelligent nexus with the object 
with which the special importation has 
been made through a canalised agency 
and that object is national interest and 
economic well-balancing. There is no 
element of caprice, rashness, arbitrari- 
ness or unreasonableness in the process 
of fixing the prices. 


It is only in cases where administrative 
orders take away the rights of citizens 
that Courts have examined the situation 
to find that such an order should satisfy 
the essential principles adumbrated in 
the Constitution such as avoidance of 
discrimination, adherence to the princi- 
ples of natural justice, etc. In the very 
nature of things a classification is inherent 
in the application of laws. If the classi- 
fication made in the exercise of power 
conferred by law is reasonable and if the 
differentia is intelligible and bears a 
nexus to the object of the system, then 
such a differential treatment which is 
involved in the classification is never 
understood as discriminatory. It is always 
ig a that a doctrinaire approach 
in matter of construction and eluci- 
dation of Article 14 of the Constitution 
has to be avoided. 


The pricing policy for canalising agencies 
is a process which is undertaken by the 
Minerals and Metals Trading Corpora- 
tion and the Union of India in their 
executive or administrative capacity. So 
long as there is no malice, caprice or 
arbitrariness in the process, no citizen 
can be aggrieved by the decision of such a 
public body. A price has already been 
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fixed in exercise of such administrativt 
power, It, therefore, follows that a wri 
of mandanus directing such a body to 
re-fix a price cannot be issued unless the 
price is for all purposes one which is 
unreasonable, unfair and hopelessly 
discriminatory. 


VP. Raman and N.R. Chandran, for Peti- 
tioner (W.P. No. 3835 of 1971). 


M.K. Nambiar, for 1st Respondent. 


K. Parasaran, Standing Counsel for 
Central Government, for 2nd Respondent. 


S.J. 


Petitions dismissed 





Raghavan, J. 
Vijaya Balasubramaniam 
_ (minor) v. 
Annapoorni Ammal. 
4th May, 1973. S.A. No. 50 of 1971. 


Injunction—Mandatory Injunction—Suit for 
permanent Injunction—Stream water in plain- 
tiffs’ land—Defendant digging well in the 
neighbouring land—Objection by plaintiffs— 
Whether plaintiffs entitled to injunction. 


The suit was for a permanent injunction 
to restrain the defendant from digging 
any well or trench in her lands in such a 
way as to damage the bank of the suit 
odai (stream) and to tap and abstract the 
stream water stagnating above the plain- 
tiff’s dam by means of a pump or any 
other contrivance and for a mandatory 
injunction to direct the defendant to 
close down and fill up the wells which 
she had dug in her land adjoining the 
stream. 


Held, l 


Following the English decisions (in Ghase- 
more v. Richands, ((1859) 7 H.L.C. 349) 
and the judgment of Chandrasekhara 
Aiyar, J. (in Karathigundi Keshava Bhatta 
v. Sunnangul: Krishna Bhatta, (1.L.R. (1946) 
Mad. 334), the plaintiffs were not entitled 
to object to the digging of the wells by 
the defendant. 


C. Chidambaram and P.N. Umapathy, for 
Appellant. 


R. Krishnamoorthy, for Respondent. 
S.J. Appeal dismissed. 


| 
Raghavan, F. 
i Amina Bi v. 
; Khamurunnisa, 
4th May, 1973. S.A, No. 1574 of 1971. 


Transfer of Property Act -(IV of 1882), 
section 60-——Suit for declaration of title— 
Usufructuary mortgagee—Morigages continis- 
ing in possession after the period of redemption 
—Not necessarily adverse to ovner— 
Depends on animus or intention. 


The continuance in possession of a mort- 
gagee after the period of redemption 
cannot necessarily be adverse to that of 
the owner. The question is always a 
question of animus or intention of the 
parties concerned. 


S.W. Kanagaraj and A. Veerappan, for 


Appellants, 
K.N. Balasubramanian, for Respondent. 
S.J. — Appeal 


Ismail and 
Natarajan, F}. 


dismissed. 


Chennammal v. 

' The Commissioner for 
Hindu Religious and Charit- 
able Endowments, Madras. 


18th July, 1973. A.S. No. 366 of 1967. 


Madras Hindu Religious and Charitable 
Endowments: Act (XXII of 1959), 
sections 63, 6 (20)—Madras Hindu 
Religious Endowments Act (II of 1927), 
sections 18, 84—Endowment Board 
—Temple—Whether public or private—Appli- 
cation before Board for declaration—Order 
holding the temple public—Subsequent applica- 
tion by different trustees to exclude the temple 
Srom the purview of the Act—Whether main- 
tainable—Entire body of trustees not made 
parties in the earlier order—Order not binding 
on the other trustees—‘ Temple’’—What is 
—Private temple—Public allowed to worship 
—Gannot change character—User by public 
as of right necessary to change character. 


The position is well settled that in order 
to make an order passed under section 84 
of Madras Act (II of 1927) binding on the 
institution, the entire body of trustees 
administering the institution as well as 
its properties should be made parties 
and in the absence of the other trustees 
being made parties, the order cannot be 
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said to be binding on those trustees, or on 
the institution itself. . 


In the instant case, an order was passed 
by the Board in a proceeding in which the 
co-trustees were not made parties, Held, 
the order passed by the Board was not 
binding on the institution in question or 
even on a co-trustee not party to the 
earlier proceeding. 


Before a temple can come within the 
scope of the definition in section 6 (20) 
in Madras Act (XXII of 1959), two condi- 
tions must be cumulatively satisfied. 
One is it must be a place of public reli- 
gious worship. Secondly, it must have 
been dedicated for the benefit of, the 
Hindu community or any section thereof. 
Alternatively, it must have been used as 
of right as a place of public religious wor- 
ship by the Hindu community or any 
section thereof. Unless both these condi- 
tions are jointly satisfied, a temple willnot 
come within the scope of the definition 
contained in this Act. 


The law is well settled that, when the 
origin of the temple is known as a private 
temple, then the clearest possible evi- 
dence is necessary for converting that 
temple into a public temple. 


The main characteristic of a public 
temple is that it is intended for the use 
of the public or a section thereof. On the 
other hand, private temples are intended 
for the worship by the members of the 
family of the donor exclusively. The 
mere fact that outsiders are allowed to 
worship in a temple cannot necessarily 
mean that the temple was dedicated to 
the public, as no Hindu will ever prohibit 
strangers from offering worship to the 
deity enshrined in his private temple. 
In all such cases, worship by outsiders is 
referable to the leave and licence granted 
‘by the owner and cannot be indicative 
of any dedication to the public. 


In the absence of an express dedication 
for the benefit of the public, user by the 
public as of right must be established and 
such user as of right is far different from 
the trustees being willing to welcome the 
‘public to come and worship in the temple. 
In the instant case; the suit temple was 
held to be a private temple not coming 
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“Within the scope of the Madras Act (XXII cannot be effected without notice to the 
of 1959). judgment-debtor. The order was set 
P. Balasubramaniam, for Appellant. eee ah 
< 4 s . an an p Vt i f ea: 
K.- S. Bhaktavatsalam, for “Respondent. 4. pata fe eae l or penn On ee: 


S.J. Appeal allowed. -§.J. Petition allowed. 





Ismail, J. 
S. N. Shamsuddin v. 
M: K. Poyyamani 
24th August, 1973. 
C.R.P. No. 1484 of 1973. 


Civil Procedure Code (V of 1908), Order 21, 
rule 66 (2) (d)—CGivil Rules of Practice, 
rule 196—Execution proceedings—Sale of pro- 
perty—Upset price —Application for reducing 
ordered without notice to judgment-debior— 
Validity—Executing Court to fix upset price 
Cannot be altered without notice to judgment- 
debtor —Scope of Order 21, rule 90. 


Order 21, rule 90 of the Code of Civil 
Procedure is concerned with material 
irregularity or fraud in publishing or 
conducting the sale as a ground for setting 
aside the sale. Failure to issue notice 
(to the judgment-debtor) before reducing 
the upset price will not fall within the 
scope of that rule. l 


The Rules (under the Civil Procedure 3 
Code of 1908), themselves now impose a : ` 
duty on the executing Court to fix the 
upset price and mention it in the sale 
proclamation. Once the upset price is 
so fixed and forms part of the sale pro- 
clamation and that sale proclamation has 
been settled after notice to the judgment- 
debtor, no material alterations in the said 
sale proclamation can be made subse- 
uently without notice to the judgment- 
ebtor. 


In -thë instant case the upset price was 
‘reduced by the executing Court from 
Rs. 4,50,000 to Rs. 3,00,000 without 
notice w ME te The 
oger ebtor challenged the validi 

of the order. ¥ 


Held, the reduction of the upset price 
from Rs. 4,75,000 to Rs. 3,00,000 was a 
very material alteration in the terms of 
the sale proclamation already settled and 
such an alteration, which is undoubtedly 
to the prejudice of the judgment-debtor, 


el 


Palaniswamy, J. ee 
'  Bhojraj Naraindas v. 
Verco (P.) Ltd. 


8th March, 1973. S.A. No. 766 of 1971. 


Negotiable Instruments—Promissory note— 
Executed by Managing Director for the 
company— Also signed by the managing 
director in personal capacity and by other 
guarantors—Suit for — recovery—Company 


and guarantors contending managing director , 


had no — authority—Presumption—Minutes 
book and account books not produced by 
company and guarantors—Plaintif{ not calling 
for  production—Burden of proof —Adverse 
inference against company and guarantors 
valid—lIndian Evidence Act (1 of 1872), 
section 101. 


The short question that arose fo: 
consideration was whether FV, the 
managing director of a private limited 
company had authority to execute the 
suit p omissory note in favour of the 
plaintif. The company and the 
guarantors, of the promissory note con- 
tended that V had no authority and that 
he alone was personally liable, but they 
failed to adduce evidence on this point 
by p oducing the minutes book and 
account books, The plaintiff also did not 
call upon them to produce them. 


Held, where a pe-son has held out as 
Managing director with authority to act 
for the company, the no mal presumption 
in favour of a -thid patty was that 
the necessary authority existed. 


Having failed to adduce the evidence 
admittedly in their possession, it was 
not open to them (the company and 
the guarantors) to sit idle and say 
that the plaintiff did not call upon them 
top oduce their accounts and that the e- 
fore they were not liable to p-oduce the 


accounts. Adverse inference was 
rightly drawn against the company 
and the guarantors. 


Palaniappan, for Appellant. 
Srinivasan, Amicus curiae. 
S.J. ——— Appeal allowed. 
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Kailasam and 
N. S. Ramaswami, FF. ; 


Anantharama Krishna 
Iyer v. 
- Pauliah Nadar. 


14th March, 1973. 
A.A.O. No. 372 of 1969. 


Holdings (Stay of Execution Proceedings) Act 
(FIII of 1950), section 4—Execution 
petition—Pattom liability—Lease of land 
—Defauli in payment of reni—Petition for 
arrears of rent and in default for delivery 
of land—Court’s discretion ta condone default 
—Scope of section 4 —Rent due whether 
should remain unpaid to direct delivery of pos- 
Session. 

An execution petition was filed praying 
that a notice be issued to the defendant 
lessee ofland, to deliver the rent (pattom 
liability) and in the event of default to 
deliver possession of the land. Subse- 
quently the payer was amended to the 
effect, that as the defendant lessee had 
committed default, the property should 
be delivered to the plaintiff. Two ques- 
tions came to be considered: (1) In the 
event of default, whether the Court 
had any discretion to condone the default 
and dismiss the petition bythe decree 
holder to grant delive-y of possession; 
(2) whether the rent accrued due should 
remain unpaid onthe date when the 
Court passed an order directing delivery 
of possession. - 

Held, if the lessee had committed in- 
tenticnal or wilful act of waste or had 
failed to pay rent, the Court may 
proceed, with the execution petition. 
So far as the committing of'waste is con- 
cerned, it must be foind that the lessee 
had the necessary intention to commit 
acts of waste. But regarding the failure 
to pay rent, no such intention is neces- 
sary. All that is required is that the 
Court must be satisfied that the lessee 
had failed to pay the rent of the holding 
which had accrued, due after the com- 
mencement of Act VIII of 1950. If 
it is made out that the lessee had com- 
mitted intentional and wilful acts of 
waste or had failed to pay the rent, 
the bar laid under section 4 of Act VIII 
of 1950, is taken away, and the Court 
will have to proceed with the execution 
left the decree. There is no discretion 
left to the Court. 


° Once a default is committed by the- 


tenant in the payment of pattom, the 
bar to’the execution of the decree for 
ion is removed and the Court 
is bound to execute the decree for pos- 
session, even though the arrear might 
have been cleared by that time. 
A.* Balapajaneer and V. R. Venkataraman, 
for Appellant. 


P. S. Madhusudanan, for Respondent. 
S.J. Appeal allowed; 


Gokulakrishnan, F: 


T. S. Subbaraya Manigar v. 
T. Venkataraya Manigar. 


3rd May, 1973. 


C.R.P. No. 247 of 1973. 


Civil Procedure Gode (V of 1908), Order 
23, rule 1—Suit for declaration— Witnesses 
eximined—Plaintiff seeking to withdraw suit 
—Whether can be permitited—Where plaint 
can be amended’ no withdrawal permissible. 


' Where in a suit for a declaration that a 
certain will was valid and binding on the 
defendarits, the. trial had commenced 
and some witnesses had been examined 
and their evidence recorded, an applica- 
tion by the plaintiff at thatstage under 
Order 23, rule 1, Civil ee eer 
praying:for permission to withdraw the 
fate 4eith liberty to file a fresh suit on the 
same cause of action, cannot be granted 
when there was the possibility of having 
the plaint amended suitably: 
“There are no ‘bona fides in the prayer 
for withdrawal of the suit and justice can 
rendered to the plaintiff if he seeks 
an amendment for the purpose of fighting 
his cause. 


y, s. Subramaniyam, for Petitioner. 

N. R. Natarajan, for 2nd Respondent. 
M. Srinivasan, for 3rd Respondent. 

K. Srikumaran Nair, for 4th Respondent. 
S.J. 


Petition dismissed. 
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a 


Muriyattu Nakaranna 
Krishna Dass Narayana 
‘Bhrahmananda Dheerthar - 

Peria Swamiyar 
- Thirumum Pill o.. 
Panchayat Union, Arudesom 


Village. 
3rd May, 1973. 


C.M.P. No. 13669 of 1972. 
in S.A. No. 261 
of 1971. 


Civil Procedure Code. (V of 1908), Order 41, 
rule 33—Suit for damages—Suit decreed 
against one of the defendants—Appeal against 
the gA alone—Liability of the defen- 
dant confirmed—Second Appeal—Direction 
to implead other defendants as 165 — 
Whether correct —Scope of Order 41,-rule 33. 


By reason of Order 42, rule 1, Civil Pro- 
cedure Code, Order 41, rule 33, Civil 
Procedure Code applies to second appeals 
as well. The discretion conferred by 
Order 41, rule 33, Civil Procedure 
Code is very wide. But as the power 
is in derogation of the general principle 
that a party cannot avoid a decree 
against him without filing an appeal or 
cross-objection, it must be exercised 
with care and caution. 
In this case, the plaintiff prayed for a 
decree against 4 persons. The trial 
Court granted a decree against the 
third defendant. The judgment-debtor 
filed an appeal against the plaintiffalone 
leaving out other parties and the decree 
was substantially confirmed by the 
appellate Court. The judgment-debtor 
ed a second appeal against the plaintiff. 
On the question whether the other de- 
fendants should be made parties to whom 
notices were issued under Order 41, 
rule 20, Civil Procedure Code, 
Held, in these circumstances, Order 
41, rule 33 of the Code of Civil Procedure 
can be invoked and all the parties 
brought before the Court so that in 
case the third defendant gets rid of 
the liability under the decree, a proper 
decree could be passed in favour of the 
plaintiff against others whom the Court 
consides liable. 
The newly added persons to whom notice 
had been issued should be made parties 
to the second appeal to enable the Court 
to pass an appropriate decree ultimately. 


- Raghavan, J. 


f 
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T. R. Rajagopalan, for Petitioner. . - 
K.  Alagiriswami, for Respondents 1. 
and 3. ` l , l ee 
P. Anantha Krishnan Nair, for 2nd Res- 
pondent. 

S. Padmanabhan, for 4th Respondent. 


S.J. Petition to implead 
z ordered, 
Kailasam and 
N. S. Ramaswami, FF 
R. Vedagiri v 
Comala Gopinath 
3rd May, 1973. A.A.Q. No. 246 of 
z 1970. 


Motor Accidents claims—Application for 
compensation—Injured having treatment in 
England—Expenses incurred abroad—Claim 
— Whether ‘reasonably incurred’ —Depends on 
objective assessment and not on subjective satis- 
faction—Held not entitled, ae 


Mr, and Mrs. G were involved in a motor 
accident. Mrs, G suffered severe 
injuries, She underwent treatment at 
Madras. Thereafter, she went to 
England where she underwent an opera- 
tion. She had filed a claim application for 
compensation and had claimed the ex- 
penses incurred abroad. The Moto“ Acci- 
dents Claims Tribunal awarded her 
Rs. 11,360 towards medical expenses 
abroad and Rs. 9,000 towards travel 
expenses. The question is whether 
the expenditure incurfed for having 


treatment in England had been “ rea- ` 


sonably incurred.” 


Held, this would depend not on the sub- 
jective satisfaction of the injured but 
on an objective assessment from the 
facts and circumstances of the case. 
It cannot be disputed that even in cases 
of personal ' injuries the rule that the 
injured should mitigate damages is appli- 
cable. 


On a careful examination of the evidence 
on reco d, it was not possible to hold 
that Mrs. G could not have had the treat- 
ment in this country itself. Under these 
circumstances, it was difficult to 
hold that the moiey spent for having 
treatment in! England was a reasonable 
expenditure that had to be borne by 


the wrongdoer, Mrs. G would not be. ° 


entitled to recover the sum of Rs, 9,000 
spent for the journey to and from England 
and for staying in England in order to 
have the treatment, If the injured had 
undergone treatment in this country 
itself, she would have incurred, for treat- 
ment, for travel and other expênses, a 
sum which would not Have been less 
than Rs. 11,360. 


S.J. — Appeal partly allowed. 
Gokulakrishnan, F. 


Vadivel Mudaliar v. 
Pachianna Goundar. 


18th July, 1973. C.R.P. No. 413 of 1973. 


Cicil Procedure Code (V of 1908), Order 39, 
rules 1 and 2—Temporary injunction pending 
suit—Grant of—Relevant factors to be taken 
into consideration. 


In the matter of granting temporary 
injunction it is the duty of the Court to 
take into consideration the affidavits 
and the relevant documents before it 
records a finding. ‘Taking into consi- 
deration the documents’ does not mean 
merely referring +0 the same in the judg- 
ment; but there must be some discussion 
about them before any conclusion is 
arrived at. 


Interim injunction is no doubt a discre- 
tionary relief. The same has to be gran- 
ted oaly after applying a judicial mna and 
on a proper. discussion -of the -evidence 
on record. Mere reference to the do- 
cuments filed and the affidavits placed, 
before the Court cannot satisfy the. 


. requirement. There must be at least a 


prima facie discussion about them. 


K. Ramaswami for Galvin Jacob and 
Nallathambi fothipandian, for Petitioners. 


T. R. Ramachandran for B. Soundarapan- 
dian, for Respondent. m 


V.K. Petition allowed. 
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* Ramaprasada Rao, F. 
Durairaj Nadar v. 


The Commissioner, Panchayat 
Union Office, Udangudi. 


8th August, 1973. 
W.P. No. 2316 of 1971. 


Tamil Nadu Panchayats Act (XXXV of 
1958), section 26 (c) read with S. 25 (2) (b) 
—Provincial Insolvency Act (V of 1920), 
section 43—Person adjudicated as insolvent 
—Adjudicotion annulled under section 43 of 
the Provincial Insolvency Act — Effect— 
Such person if disqualified under section 26 (c) 
of Panchayats Act from becoming member 
of a Panchayat Union Council. 


The petitioner was duly elected as 
President of Athiyankurichi Village 
Panchayat. By virtue of his office he 
also became a member of the Udankudi 
Panchayat Union Council. The Com- 
missioner of the Unioa Council issued 
a notice to petitioner under section 28 
of the Tamil Nadu Panchayats Act 
(1958) that he was suffering from a dis- 
qualification’ within the meaning of 
section 26 (c) in that he was an undis- 
charged insolveit and that he can 
no longer continue as a member. The 
petitioner thereupon filed an application 
under section 28 (1) for adjudication by 
the prescribed authority as to whether 
he was suffering from such a disquali- 
fication. ‘The p escribed authority held 
that the petitioner was an undischarged 
insolvent and therefo-e was suffering 
from a disqualification under section 
26 (c). Hence the p-esent writ petition. 
The petitioner’s case was that though 
he was adjudicated on a créditor’s peti- 
tion, the said acjudication was annulled 
under section 43 of the Provincial 


Insolvency Act (1920) and consequent 


upon such annulment the disqualification, 
if any, has been effaced and in con- 
sequence he had a right to continue as 
member of the Union Council. The 
order of annulment was made long prior 
to the date when the election process 
was put in motion. 


Held, under section 26 (c) read. with section 
25 (2)(b) of the Act, a person is disquali- 
fied for election as a membtr or to conti- 
nue as a member of a local authority after 
election, if he is an undischarged in- 
solvent, An annullment order under 


section 43 of the Provincial Insolvency 
Act effaces that stigma. If therefore 
the petitioner cannot be deemed to be 
one who has been adjudicated as an 
insolvent or in any event, the oder of 
adjudication, by reason of the super- 
vening annulment under section 43 of 
the Provincial Insolvency Actis effaced, 
then section 73 of the Insolvency Act 
doesnot come into ‘he picture at all, and 
the p-ovisions such as section 26 (c) 
or section 25 (2) (b) cannot stand in the 
way of the petitioner continuing as a 
member of the Union Council of the 
Panchayat. 


H. R. E. Board v. Nallathambi Ayyaswami, 
A.LR. 1954 Mad. 88 and Narayanaswamt 
v. Srinivasan, (1969) 2 M.L.J. 315, Not 
followed. Venkatramayya v. Pundaree- 
kashudu, (1942) 1 M.L.J. 491 ; Rama- 
krishna Rao v. Scmbamurli, A.I.R. 1951 
Mad. 581 ; Subbaiah v. Ramaswamt, 
A.LR. 1954 Mad, 604 (F.B.), Followed. 


R. Ramamurti Iyer, for Petitioner. 
V.K. Petition alowed. 





1 
t 


K. Veeraswami, C.F. and 
Raghavan, 7. 
Palaniswamy Goundar v. 
Komaraswamy Gounder. 
Sth July, 1973. 

C.R.P. No. 2607 of 1971. 


Madras Cultivating Tenants Protection Act 
(XXV of 1955), section 4-A (1), (3) —Lease 
of land—Petition by landlord for resump- 
tion of one |half of land—Offer by tenant 
to pay contractial rent—Petition dismissed 
by Authorised Officer —Whether correct—Right 
of landlord to resume land—Scope of section 
4-A (1) and (3). 


Under section 4-A of the Madras Culti- 
vating Tenants Protection Act, 1955, a 
limited right is recognised in the landlord 
to resume land for personal cultivation. 
The right of the landlord as provided for 
in sub-section (1) of section 4-A, is abso- 
lute and is| not controlled by any other 
provision of the Act. This overriding 
effect cannot be lost sight of. That 
being the case, sub-section (3), which 
neutralises the landlord’s right and allows 
the tenantito continue in possession on 
his offer to pay the contractual rent at 
the rate which was payable before 27th 
September, 1955, cannot override and 
negate the absolute right already created. 
Sub-section (3) does not say that, not- 
withstanding what is stated in sub-section 
(1), the direction under that provision 
will prevail, Sub-section (3) cannot be 
given effect to in such a way as to take 
away the right of the landlord under 
section 4-A! (1). 


E. Padmanabhan, for Petitioner. 
G. M. Nathan, for Respondent. 
S.J. Petition allowed. 
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E. Veeraswami, C.J. and 
Raghavan, F. 
s : K. M. Adam ». 
ed Gopalakrishnan (Minor), 

9th Fuly, 1973. 
S.A. No. 819 of 1969. 


The Hindu Adoptions and Maintenance Act 
(LXXVII of 1956), section 20—Illegitimate 
son born to a Mohamedan father and Hindu 
mother—Suit for maintenance— Whether avail- 
able against father. 


Sub-section (2) of section 20 of the Hindu 
Adoptions and Maintenance Act looks 
at the matter from the point of view of 
the child itself and if the child was a 
Hinau, irrespective of whether the father 
or the mother was a Hindu; it was entitled 
to claim maintenance against him or her. 
There are no words in sub-section (2) 
to suggest that a Hindu legitimate or 
illegitimate child can claim maintenance 
under sub-section (2) orly against a 
Hindu father or mother. It could not 
be the intention of the Act that a Hindu 
minor child would be left without the 
right to maintenance against a Moha- 
medan father. There is no justification 
in the language of section 20 to construe 
it in such a way that the right conferred 
under sub-section (2) is to be merely a 
corollary or a consequence of what is 
provided under sub-section (1) by way of 
an obligation. 


A, Nagarajan, for Appellant. 
K. G. Manickavasagam, for Respondents. 
S.J. ` 


Decree sustained, 


K. Veeraswami, C.J. and i 
Varadarajan, F. f É 
' K., Narayana Rao 2. 

Merunkahi Velu. 

Ist August, 1973. 
O.S.A. Nos. 79 of 1966 and 

6 of 1967, 


Transfer of Pasay Act IV of 1882); 


sections 60, 69—Mortgage—Suit for. redemp- 
tion—Property- sold under section 69—Sale 
deed not executed—Right of iia 
Whether extinguished. 


Where the mortgagor shad given a 
power of sale to the mortgagee under 
section 69 of the Transfer of Property Act, 
and’ the mortgagee exercised that power 


bane e 
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and, the purchaser paid'the money which 
was distributed, that would certainly 
have the effect of discharging the mort- 
gage. The mortgagee having been paid 
the morgane debt,the mortgage came to 
an end and with ‘that, the mortgagor’s 
right of redemption. That 
squarely falls within the ambit 
proviso to section 60. 


situation 
of the 
P 


V. Srinivasan, for EN EN 


T. S. Nagaswamy Ayyar, V. Natarajan, 
K. Venkataramani, S. B. Mani, K. Kumara- 
swamy, P. Kannan, H. N. Markandan and 
G. Viswanathan, for Respondents. 


S.J.. Appeals dismissed. 


N. S. Ramaswami, F. 
Major A. A. Paul, M re 


27th July, 1973. 
, | -GrLR.C. No. 717 of 1973. 


Army Act (XLVI of 1950), section 123— 
Criminal Procedure Code (V of 1898), 
section 549—Accused retired from Army 
Service—Offence committed while in service 
—Charge-sheet filed after retirement— 
Whether Rules framed by Central Govern- 
ment under section 549, Cr. P. Code apply 
—‘‘And tried and punished for such offence 
as if he continued to be so subject?’ —Meaning 
of. 


The words “ and tried and punished 
for such offence as if he continued to 
be so subject” ‘in section 123 (1) of the 
Army Act clearly indicate that the accused 
contemplated under that section is 
really not subject to the Army Act, 
but the procedure for the trial ‘of such 
person should be the same as in the case of 
: person who is still subject to the Army 
ct, 


After a person retired from Army Ser- 
vice, there is no question of any Com- 


manding Officer or any Military 
authority exercising any control over 
him. There can be no doubt that 


the rules framed by virtue of section 549, 


Criminal Procedure Code, have no 
application to such a case. 

T. Martin, for Petitioner. 

P. Rajamanickam, for Special Police 
Establishment. 

S.J. Petition dismissed. 
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Kailasam, J. and 
N. S. Ramaswami, F. 
Perumal v. 
G. Elluswamy Reddiar, 


2nd August, 1973. A.A.O. No. 15 of 1969. 


Motor Vehicles Act (IV of 1939), section 
110-A—Madras Motor Accidents Glaims Tri- 
bunal Rules (1961), R. 2 (c)—Accident 
due to mechanical break-down—Doctrine of 
res ipsa loquitor—Duty on the defendant 
to show that repairs were carried out regularly 
—Break-down only a neural factor—Sec- 
tions 110 to 110-F of the Motor Vehicles Act 
—Procedural not creating substantive rights— 
“‘Legal representative. in section 110-A— 
Meaning of—Rule 2 (c) ultra vires the 
Act—Accident a tortious act—Provisions of 
the Fatal Accidents Act abply to applica- 
tions under section 110-A of the Motor Ve- 
hicles Act—Loss of life—Compensction— Loss 
of future happiness. 


Per N. S. Ramaswami, F. 


The doctrine of res ipsa loquitor means 
that an accident may by its nature be 
more consistent with its being caused 
by negligence for which the defendant 
is responsible than by other causes, and 
that in such a case, the mere fact of the 
accident is prima facie evidence of such 
negligence. Then the burden of proof 
is on the defendant to explain and to 
show that it Occurred without fault on 
his part. 


In the case of a mechanical break-down 
unless the defendant satisfies the Court 
that he arranged periodical check-up 
and carried out necessary repairs re- 
gularly and that he did everything in 
his power to eliminate mechanical un- 
soundness, the break-down-would be 
only a neutral factor and not a valid 
defence. 


Even in respect of claims before the 
Motor Accidents Claims Tribunal, one 
has necessarily to look to the provisions 
of the Fatal Accidents Act because the 
provisions of the Motor Vehicles Act 
do not create substantive rights but they 
are only procedural in character. 


The Tribunal making an award “ de- 
termining the amount of compensation 
which + appears to it to be just” has 


naturally to look to the law of torts in 
determining such compensation, The 
claimants have necessarily to prove 
that the owner of the motor vehicle 
concerned was guilty of a tortious act, 
either directly or vicariously, resulting 
in the accident. 


The amendment to the Motor 
Vehicles Act by ActLVI of 1969 
makes it abundantly clear that sec- 
tions 110 to 110-F of the Motor Vehicles 
Act are only procedural in character and 
they do not deal with substantive law. 
They have nothing to do with the subs- 
tantive rights and liabilities of parties. 
The term “legal representative” occurring 
in section 110-A of the Motor Vehicles 
Act has a wider import than the de- 
finition of the term contained in section 
2 (11) of the Code of Civil Procedure 
and rule 2 (c) of the Madras Motor Acci- 
dents Claims Tribunal Rules, 1961 made 
by the State Government is beyond its 
rule-making power and therefore it 
should be struck down. The term “ legal 
representative” occurring in section 110-A 
of the Act takes in persons covered by 
the term ‘‘representative’? occurring in 
section 1-A of the Fatal Accidents Act. 
The term “representative”? occurring 
in section 1-A of the Fatal Accidents Act 
should be understood as referring to 
next of kin who are the dependants of 
the deceased as contemplated under that 
Act. The term ‘é representative’? 
occurring in the Legal Representatives 
Suits Act should refer to persons who 
represent the estate of the deceased 
and that need not take in next-of-kin 
who would be dependants of the de- 
ceased under the Fatal Accidents Act 
but may not be persons who represent 
the estate of the deceased. Therefore 
the word “ rep esentative’’ occurring 
in section 1-A of the Fatal Accidents Act 
and the same term occurring in the 
Legal Representatives Suits Act need 
not have the same meaning. 


The term “ legal representative ” 
section 110-A of the Motor Vehicles Act 
should take in all persons who can main- 
tain an action under the Legal Represen- 
tatives Suits Act or under section 2 of the 
Fatal Accidents Act as the case may be 
as well as those who can maintain an 
action under section 1-A of the Fatal 


in - 
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Accidents Act. That being so, one can- 
‘not restrict the meaning of the term 
‘jegal representatives ° Occurring in 
Section 110-A of the Motor Vehicles 
Act a8 that in section 2 (11) of the Code 
of Civil Procedure. The attempted de- 
finition under rule 2 (c) of the Madras 
Motor Accidents Claims Tribunal Rules 
is not necessary for the purpose of car- 
rying into effect the provisions of sec- 
oo 110 to 110-F of the Motor Vehicles 
ct. 


By the mere use of the words “ compensa- 
tion which appears to it to be just” in 
section 110-B of the Motor Vehicles, Act, 
the relevant provisions of the Act (sec- 
tions 110 to 110-F of the Act) cannot be 
said to create new rights or . liabilities. 
These provisions in the Act are not meant 
to alter or amend the pre-existing law 
relating to the substantive rights and 
liabilities of the parties. 


In respect of applications under section 
110-A of the Motor Vehicles Act for 
the death ofa person in a motor accident 
the claimant must prove that the acci- 
dent amounted to a tortious act and 
if that is proved, compensation can 
be awarded for loss of benefit to the 
claimants if they are dependants as 
contemplated under the provisions of the 
Fatal Accidents Act and compensation 
can also be awarded towards, loss 
to the estate of the deceased, whether 
the claimants are defendants under the 
Fatal Accidents Act or not. 

On the ground of loss of expectation of 
life, compensation is to be assessed only 
for the loss of future happiness and such 


‘S 


assessment should be of a moderate 
amount. 


Per Kailasam, F. 


The term “ legal representative ” can 
be construed as including all claimants 
under section 110-A of the Motor Vehi- 


cles Act. 

Syed Ahmed, for Appellant. 

R. Kesavanath Davey, for Respondents. 
S.J. Appeal partly allowed. 
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Eailasam, 7 and 
N. S. Ramaswami, J. 


Madras Motor and 

_ General Insurance Co, 

Limited v, 

t Jagadeeswari. 
9th August, 1973. 

A.A.O. No. 380 of 1971: 


Motor Vehicles Act (IV: of 1939), section 96 
(2)—Motor . Accidents Claim—Defences open 
to Insurance Company—Reservation in policy 
to conduct defences on behalf of insured— 
Scope, 

The defences that are open to an Insu- 
rance Company in regard to a motor 
accident claim are only those that are 
specified in section 96 (2) of the Motor 
Vehicles Act. 


Where a reservation has been made in 
the Policy that the Insurance Company 
will be entitled to take over. and conduct 
the defences on behalf of the insured the 
Insurance Company is entitled to raise 
all the grounds that are open to the insured. 


S, Sampathkumar and S, Rangarajan, for 
Appellant. : 


C. Chinnaswami, V. Shanmugasundaram and 
O. Srinath, for Respondents. 





S.J. Appeal partly allowed, 
Ramaprasada' Rao, Je 

Tarakshi Panchayat v. 

The District Revenue Officer, 

Kancheepurame 


17th August, 1973. 
W.P. No. 3626 of 1971. 


Tamil Nadu Panchayats Act (XXXV of 1958), 
Section 86 (2) (3)—Moanual on Panchayat 
Administration, Part-I, 1966 Edition, Para» 
11 (ati) —Poramboke—Reclassification and 
assignment to landless —pooy—Validity— 
Service of notice on the President of panchayat 
—Whether sufficient—Publication of noti- 
Sication—Method prescribed by statute to 
be adopted—Probe on merits not to be under- 
taken in writ jurisdiction—Constitution of 
India (1950), Art. 226. 

A probe on merits which is not available 
prima facie on the records is not to be 
undertaken by the- Court exercising 
jurisdiction under Article. 226 of the 
Constitution, : 
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Assignment of lands to the landless poor 
which subserves the primordial intent 
of our Constitution-makers would out- 
weigh the benefit which is contemplated 
in paragraph 11 (tii) of the Manual on 
Panchayat Administration, Part I, 1966 
edition. 

It is very doubtful whether service of 
notice on the President of the panchayat 
would be a sufficient service if the statute 
requires that notice should be served 
on the Panchayat. If there is an Ad- 
ministrative Officer, the proper and 
probably the only method of effecting 
service on the panchayat would be to 
serve the notice oa such Adminis- 
trative Officer. 


If the statute and the rules made there- 
under prescribe a particular method by 
which an act has to be done by a func- 
tionary under the statute, then it is al- 
most imperative that the scheduled process 
or the indicated method should be 
adopted and no other alternative should 
be thought of. 


R. Kunjithapadam, fo: Petitioner. 

S. Ramalingam, for 1st Respondent. 

K. Ramaswami, for 2nd Respondent. 
S.J. 


Venkataraman, J. and 
Maharajan, F. 


Petition allowed. 





P. Shanmugham v. 
Madras Motor and General 
Insurance Co., Ltd. 


C.R.P. No. 1767 of 
1972. 


Motor Vehicles Act (IV of 1939), 
section 110-C (2), Civil Procedure Code (V 
of 1908) secton 151, Order 16 rule 1— 
Motor Accident Claim—Application before 
Tribunal for issus of commission to exam`ne 
witnesses—Scope of applicability of the pro- 
visions of Givil Procedure Gode—Power of the 
Tribunal—Power io summon witnesses in- 
cludes power to issue commission. 


Section 110-C (2) of the Moto- Vehicles 
Act which has invested the Tiibunal with 
all the powers of a Civil Court fo: the 
purpose of enforcing the attendance of 
witnesses will include within it the lesser 
power of having the evidence of witnesses 
recorded on Commission, 


18th August, 1973. 


The power under Order 16, rule 1 Civil 
Procedure Cod“ would include the lesser 
power to have the evidence of witnesses 
recorded on Commission. The power 
to enforce the attendance of witnesses 
include within it the lesser power to 
have th` witnesses examined o1 commis- 
sion. If Order 16, rule 19, Civil 
Procedure Co'e is held to apply, the 
power to have the witnesses examined 
on Commission is implied. 


R. Krishnamurthy, for Petitioner. 
K. C. Srinivasan, for 1st Respondent. 


S.J. > Petition allowed. 
K. Veeraswami, C. J. and 
Varadarajan, J. 

The Government of Tamil Nadu v. 


R. Gopalaswamy, Chairman 
Panchayat Union, 
Council, Sivakasi. 

5th September, 1973. 
W.A. No. 133 of 1973. 


Tamil Nadu Panchayats Act (XXXV 
of 1958), sections 149, 155—-Panchayat Union 
Council—Inspectur’s order under section 149 
—Subsequent order by Government under sec- 
tion 155 (1)—Council to be dissolved— 
——Validity—Difference between section 
149 (1) and section 155 (1)—Intention of 
Government dissolution of Council, 


Acting under section 149 of the Tamil 
Nadu Panchayat Act, the Di:ector of 
Rural Development who was also an 
Inspector under the Panchayats Act 
authorised the Panchayat Union Com- 
missioner, Sivakasi to perform the duties 
of Chairman of the Panchayat Union 
Council. Subsequently, the Govern- 
ment, acting under section 155, directed 
the dissolution of the Council. The 
order of the Government was challenged 
on the ground that it was conflicting with 
the earlier order. 


Held, there was no conflict between the 
two o-ders. Each of them had been 
passed in exercise of the power conferred 
by the appropriate provision of the Act. 
The only difference between section 149 
(1) and section 155 (1) is that the latter 
provision speaks of ‘‘persistently makes 
default in performance of duties.” The 
power of the Government under section 


40 


155 in relation to persistent default in 
performing duties is not identical with 
that under section 149 (2) which 
authorises an Inspector to appoint a 
person to perform the duties. Evidently, 
section 155 (1) contemplates a case where 
the persistent default in performing 
duties on the part of the Union Council 
calls for not merely the appointment 
of a person to perform the duties but also 
the dissolution of the Union Council 
itself if the facts justified it. 


Though the ground for action may be 
more or less the same in sections 149 (1) 
and (2) and also section 155 (1), except 
for the difference that in the latter case 
the default should be persistent, the re- 
medies provided by the two sections 
are entirely different. 

The intention of the order of the Govern- 
ment under section 155 (1) was not to 
remove the Chairman but was to dissolve 
the Panchayat Union Council. 


Government Pleader (S. Mohan), for 
Appellant. 


E. Padmanabhan, for Respondent. 
S.J. Appeal allowed, 


a 


Ramaprasada Rao, F. 
K. Palania A 
The Record Office, 
Madurai- 


Tih September, 1973. 
-2 W.P. Nos. 1630 and 
š 2102 to 2104 of 1972. 


Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (X af 1969), section 3 (4) 
—Enquiry by Tahsildar—Recognition as tenant 
for purposes of draft record—*‘ Parties con- 
cerned?’ — Meaning of—Enquiry under section 
3 (4)—Nature of —Quasi judicial—Party 
voluntarily abstaining from enquiry—Effect 
—Rectification of record—Fresh enquiry cannot 
be entered into. 


The words “ parties concerned” in sub- 
section (4) of section 3 of the Tamil 
Nadu Agricultural Lands Record of 
Tenancy Rights Act, 1969 do refer to not 
only the tenants whose rights are pri- 
marily involved, but also to landlords who 
are obviously to know who their tenants 
are. Therefore, both the landlord and 
the tenant—and the Act adds an inter- 


Af 


mediary also—as persons concerned, 
may make their representations. There- 
fore sub-section (4) of section 3 contem- 
plates a quasi-judicial enquiry into the 
rights of tenants. If one of the parties 
to such an enquiry voluntarily stands out 
of it, then he cannot blame the Reco-d 
Officer or the entries which he makes in 
the draft record after completing such an 
enquiry in his absence, 


Rectification is possible on the ground of 
omission in a case where the parties did 
not participate in the enquiry at all and 
the Record Officer on his own volition 
and on information obtained by him 
makes an order under sub-section (4) 
and ultimately publishes it under sub- 
section (5) of section 3. But in a case 
where the parties concerned did appear 
before the Record Officer and one set of 
parties failed to participate in it from a 
Particular stage, they cannot take ad- 
vantage of their own laches and seek 
rectification of the draft record oa the 
ground that the statutory officer had 
committed an apparent eror. 


In the instant case, the Record Officer 
while exercising jurisdiction as an officer 
to rectify the record practically entered 
into a fresh enquiry of the rights of parties 
and decided the same as if he had the 
power to do so. 


Held, that he had no such power. The 
Record Officer enquired into the sub- 
ject without jurisdiction and the challen- 
ged order had to be removed. 


M. S. Venkatarama Iyer, for Petitioner. 
Asst. Govt. Pleader, Ist Res- 


pondent. 
M. V. Krishnan, for 3rd Respondent. 


S.J. i Petitions 
| ——— allowed, 


for 


Gokulakrishnan, J. : 
S. Sivarama Peruma! 


u. 
Dwaraka Pathi 
ina $ 
‘idol 
20th September, 1973. 


C.R.P. No. 1451 of 1973. 
Civil Procedure Code (V of 1908), Order 


21, rules 35, 95—Delivery of im- 
movable property—Order recording — Not 
administrative—Objection to recording de- 


livery raised by affidavit—Duty of Couri— 
Maiter to be discussed. 


It is incumbent upon the Court which 
passes an order on an application, to 
discuss the allegations and facts and 
decide the matter before passing the 
order. The order reco-ding delivery, 
is not a mere administrative one, 
since rights of the parties are very 
much involved in such an order. Such 
recording could be automatic if there is 
no allegation as regards the effecting 
of the delivery. But once an application 
supported by an affidavit bas been filed 
setting out the reasons as to why the 
alleged delivery in this case should not 
be recorded, it is the duty of the Court 
to discuss the matter instead, of arbitrarily 
passing an order recording such delivery. 


S. Chellaswamy, for Petitioner. 
V. Ratnam, for Respondent. 
S.J. Petition allowed, 





[EnD or Vorume ($973) II M.L.J. 
(N.R.Q.) | 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—K. Veeraswami, C.F. and V.V. 
Raghavan, J. 2 


Ranwaswansy Reddiar (died): and 


others ae Appellants* 
Gig es r , 
Jayalakshmi Ammal: .. ` Respóndent: 


Civil Procedure Code (V of 1908), section 47— 
“Execution of decree’ —Pre-decretal agree- 
ment ‘made stibsequent to suit— Whether bars 
execution proceedings. 


Where an agreement, made subsequent 
to. the suit and prior.to the decree therein 
was merely; an understanding that the 
decree pazsed should not be executed, 
such an agreement can well be pleaded 
in bar of execution as it relates to exe- 
cution of the decree and is within the 
purview of section 47 of the Code of Civil 
Procedure. [Para. 1.] 


Cases referred to : 


Ghidambaram Ghettiar v. Krishna Vathiyar, 
(1917) I.L.R. 40 Mad. 233: 32 M.L.J. 13; 
Papamma v. Venkayya, (1935) LL.R. 58 
Mad. 994: 69 M.L.J. 451: A: LR. 1935 
Mad. 860 ; Buichiah Chetti v. Tayar Bao 
Naidu, (1931) I.L.R..54 Mad. 184: A.I.R. 
193! Mad. i399: 60 M.L.J. 721. 


Appeal agaihst the Judgment and Order of 
the Honourable Mr. Justice Venkatadri 
dated 25th November, 1965 and passed 
in CMA. No. 252 0f 1963, preferred to the 
High Court against the order of the Court 
of the Subordinate Judge, Kumbakonam, 
dated 13th April, 1962 and made in E.P. 
No. 63 of 1961 in O.S. No. 44 of 1954. 


*L.P.A. No. 53 0f1966. {14h October, 1972. 


T. R. Ramachadren and R. Srinivasan, for 
Appellant. . . 


S. Thiagaraja Aiyar, for Respondent. 


The Judgment of the Court was delivered 
by ‘ 


Veeraswami, C.F.—The question in this 
appeal is whether a pre-decretal agree- 
ment made subsequent to the suit could 
be pleaded in bar ofexecution. There are 
two Full Bench decisions of this Court, 
Chidambaram Chettiar v. Krishna Vathiyar! 
and Papamma v. Venkayya*, which bear on 
the ‘question. In the earlier case the 
parties to the appeals in this Court 
entered into an agreement with the 
appellant, who-submitted to a decree in 
a suit by the respondent then pending 
against bim, that oe former should make 
an arrangement for satisfaction of such 
decree within a fixed date, and that the 
latter should not, before that date, execute 
or transfer it. The Court by a majority 
opinion held that the agreement could 
be pleaded in proceedings taken in exe- 
cution of decree. ` Apparently, this deci- 
sion was understood. in subsequent deci- 
sions as limited. to the proposition that a 
pre-decretal agreement could be pleaded 
only if it related to the mode of execution, 
But Papamma v. Venkayya*, made it clear 
that a pre-decretal agreement not to 
execute the decree was not in attack of 
the decree; nor did it vary the terms of 
the decree, so that, as the pre-decretal 
agreement relatcd purely to execution of 
the decree, it could be pleaded. On facts 
in that case, there was a pre-decretal 
agreement between the decrce-holdcr and 
one of the defendants alone that the 
decree against him should not be executed. 
The agrecment was allowed, to be pleaded 
in bar of the execution against him. The 








1, fiss I.L.R. 40 Mad, 233 : 32 M.LJ. 13. 
2._ (1935) I.L.R, 58 Mad. 994 : 69 M.L.J. 451 ; 
AIR. 1935 Mad, 860, 
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Court referred to the observation of 
Pakenham Walsh, J.,in Butchiak Ghetti v. 
Tayar Bao Naidu, that Chidambaram 
Chettiar v. Krishna Vathiyar®, covered agree- 
ments which related to execution and 
not to an agreement which attached the 
decree itself, and held: 


“This view which reconciles almost all, 
if not all, the Madras decisions on the 
subject, is one in which I venture to 
express my entire concurrence. The 
agreement pleaded in the present case 
is one which relates to execution alone, 
and does not attack the decree itself, 

. for it is merely an agreement not to 
execute the decree as against the first 
judgment-debtor, and nothing more. 
It follows therefore that the agreement 
can be pleaded in execution, and that 
the executing Court can determine 
whether the agreement is true” 


Mulla, in his Code of Civil Procedure, 
Volume I, 13th Edition; refers to Papamma 
v. Venkayya*, as laying down the proposi- 
tion that ‘‘ a distinction should be made 
between an agreement which related to 
the mode of execution or satisfaction of 
a decree and one which had the effect 
of rendering the decree nugatory and 
inexecutable in whole or in part and that, 
while the former may be pleaded in 
execution, the latter could not be.” 
But this is not to say that a pre-decretal 
agreement was’ held’ by Papamma .v. 
Venkayya®, as one in attack of the decree 
6r'as one which by itself rendered -the 
decree a nullity or nugatory. A pre- 
decretal agreement not to execute a decree 

ré-supposes a decree which is valid and 
in full force as well as executable. Such 
an agreement does not, in any way, vary- 
the terms or affcct its validity or denies 
its existence. There may be cases where 
a pre-dccretal agreement possibly involves 
a fraud practised on Court, on the basis 
of which it is made to pass a decree. We 
are not concerned in the instant case with 

ch cases. Here, the agreemcnt, made 
subsequent to the suit and prior to the 
decree, was merely an understanding that 
the decree passed should not be executed. 
That recognises that such an agreement 


(1931) LLR, 54 Mad, 184 : 6OMLJ, 721: 
ATR ‘toa Mad. 399. 
2 da ILR. 40 Med, 233: 32 MLJ. 13. 
-3_ (I935)LLR 58 Mad. 994 : 69 MLJ 451 : 
ALR, 1935 Mad. 860, 
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can well be plezded, as it relates to 
exccution of the decree and is within the 
purview of section 47 of the Code of Civil 
Procedure. 


2. We are aware that in Papamma v. 
Venkayya', the pre-decretal agreement was 
between the decree-holder and one of the 
defendants. But that, on principle, could 
make no difference to the view we have 
taken. 


3. Some question has been raised as to 
the factum of the pre-decretal agreement. 
But the finding, in our view, is well- 
founded. 


4- The appeal is dismissed with costs. 
P.S.P. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—Ramaswami, J. 
T. V. Sambandam a 


3 


Appellanı* 
U. 


St. Francis Xavier’s Church repre- 
sented by its present Parish Priest 
Father Papes 8.D.B. Respondent. 


Madras City Tenants’ Protection Act (UI of 
1922), sections 9 and 23—Transfer of Pro- 
perty Act (IV of 1882), section 108—Church— 
Suit for ejectment by church—Sile appurtenant 
śo church—Res extra commercium—Lessee 
may remove all things which he has attached to. 
earth under the Transfer of Property Aci— 
Lessor given option to take the superstructure 
on paying -compensation—Compensation need 
not necessarily be under the City Tenants? 
Protection Act. 


If the land of a-church is appur-- 
tenant to the church; it could not be 
disputed that the land is res extra commer- 
cium. Itis true that one of the conditions 
which a tenant will have to satisfy for 
enabling ‘him to file an application 
under section gis that he is a tenant 
who is entitled to compensation under 
section 3 of the City Tenants’ Protection 
Act. But that does not mean that all 
those tenants who are entitled to compen- 
1. (1935) LL R., 58 Mad, 994 : 69 M.L.J. 451 : 

ALR. 1935 Mad. 860. 

* S.A, No, 1666 of 1970, 





17th November, 1972. 
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sation under section 3 will automatically 
be entitled to file an application under 
section.g irrespective of the fact whether 
the property itself satisfies the definition 
of land in the Explanation to section g. 
Section 9 imposes a number of conditions, 
one of which is that the tenant shall be 
entitled to: compensation under section 3. 
Another ig that the application should be 
filed within a period of one month. Yet 
another condition is that it should be 
a land within the Explanation to scction g. 
Section 9 is inapplicable in this case by 
reason of the fact that the suit prope 

is res extra commercium, [Paras, 2 @ 3. 


Under section 108 of the Transfer 
of Property Act, a lessee may, even 
after the determination of the lease, 
remove at any time while he is in pos- 
session of the property leased, all things 
which he has attached to the earth and 
it has been held in Ismail Kani. Rowther v. 
Nazarali Sahib, (1904) I.L.R. 27 Mad. 
211: 14 M.L.J. 25, that though the 
right to remove the building negatives 
the right to compensation, an option is 
given to the lessor either to take the 
building on paying compensation or, if 
he is unwilling to pay compensation, to 
allow the lessee to remove the building. 
The Church, even in the notice -of ter- 
minating the lease, offered to pay com- 
pensation. During the trial and in the 
appeal before the lower appellate Court 

e Church, was willing to pay, compen- 
sation for the superstructure if the tenant 
was willing to leave the building as it 
was. Under such circumstances, the 
direction to pay compensation need not 
necessarily be one under section 3 of 
the City Tenants’ Protection Act. 


[Para. 3.] 
Cases referred to: 


Natesa Mudaliar v. S, B. K. P. K. Bhajana 
Matam. (1956) b M.L J. 130; Sundares- 
warar Devasihanam v. Marimuthu, L.L.R. 
(1963) Mad. 1054; A I.R. 1963 Mad. 
369; 76 L.W. 381; Sivananda Gramani 
v. Mohamad Ismail (1959) 1 M.L J. 
263; Ismail Kani Rowthan v. Nazarali 
Sahib (1904) I.L.R. 27 Mad.2l; 14 
M.L.J. 25.: . 


Appeal against the Decree of the City 
Civil Court (Principal Judge) Madras 
in Appeal Suit No. 162 of 1969 preferred 
against the decree of the City Civil 


SamBanpaM Guerty v. St. FRANCÌS XAVIER'S CHURCH (Ramaswami, F 3 


Court (VIII Asst. Judge) of Madras in 
Original Suit No. 2727 of 1966. 

T. R. Venkataraman and K. Venkataraman, 
for Appellant. ‘ 

S. K. Ahmed Meeran and A. Abdul Hadi, 
for Respondent. 


The Court delivered the following 

Jupoment.—The defendant is the appel- 
lant. The suit was filed by the respon- 
dent Church for ejectment and the appel- 
lant herein filed an application under 
section g of the Madras City Tenants’ 
Protection Act for purchasing the site. 
The trial Court held that the site, being 
appurtenant to the respondent Church, is 
res extra commercium and therefore, the ap- 
pellant cannot claim the benefit of-section 
g of the Act. The trial Court held that 
the respondcnt is entitled to the possession 
of the site and granted a decree for posses- 
sion. The decree directed further that 
the respondent would be entitled to 
file a petition for appointment of a 
Commissioner for valuing the superstruc- 
ture. On appeal, the learned Principal 
City Civil Judge confirmed the finding 
that the suit property is appurtenant to 
the .Church' and therefore res extra 
commercium and regarding such property 
section g of the City Tenants’ Protection 
Act would not apply. But, he modified 
the decree so far as the compensation is 
concerned and held that the defendant 
shall deliver possession of the property 
only on the respondent-plaintiff paying 
the value of the superstructure to 
be determined in execution proceedings 
by the appointment of ‘a Commissioner 
as compensation to the defendant within 
a period to be fixed by the executing 
Court. The. defendant has also filed a 
civil revision petition iù C.R.P. No. 2379 
of 1970 against the dismissal of his appeal. 
C.M.A. No. 65 of 1969 preferred against 
the order of the trial Court dismissing 
his application under section g of the 
City Tenants’ Protection Act. i 


2. In this second appeal, the learned 
Counsel for the appellant contended that 
the finding that the suit land is appur- 
tenant to the Church is not correct. 
The Church, which is called St. Francis 
Xavier’s Church, is stated to be facing 
east and the main gate of the Church 
compound is in Broadway. The Church 
is abutting three streets on ‘the east, 
north and west. On ther east ‘there is 
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Broadway, on the north there is St. Xavier 
Street and on the west is the Pidariyar 
Koil Street. The Church is having 
entrance both from Broadway and from 
Pidariyar Koil Street. The suit pro- 
perty is having an entrance from St. 
Xavier Street. The suit property is 
within the compound on tbe Church 
itself. The evidence disclosed that the 
suit site is at a distance of less then 40 
feet in a corner of the Church compound 
itself and because the Church is surroun- 
ded by streets on three sides, an opening 
bas been given to the suit site in St. 
Xavier Street. I am satisfied, on the 
facts and circumstances of this case, that 
the suit site is appurtenant to the Church 
and the finding of the lower appellate 
Court in this regard is correct. If the 
land of a Church is appurtenant to the 
Church, it could not be disputed that 
the land is res extra commercium. It has 
been held in the ‘decisions reported in 
Natesa Mudaliar v. S. B. K. P. K. Bhajana 
Matam!, and Sundareswarar Devasthanam v. 
Marimuthu?, that in respect of temples or 
churches or the buildings appurtenant 
thereto, section 9 of the City Tenants’ 
Protection Act is not applicable. In 
these decisions a distinction has been 
pointed out between two types of pro- 
perties which a temple or a church may 
possess, viz. (i) the site of the temple or 
church, its building and appurtenances 
thereto and; (i) other properties owned 
by the temple or the church. There will 
be no power, under any circumstances, 
in the trustee to sell or otherwise alienate 
the first category of property and the 
second category of property can, how- 
ever, be alienated subject to certain 
conditions and limitations. In respect 
of the first category of properties, it is 
the consistent view of this Court that 
section g of the City Tenants’ Protection 
Act is not applicable. 


3- Thelearned Counsel for the appellant, 
relying on the decree directing the res- 
pondent to pay compensation for the 
superstructure, contended that section 9 
is applicable to the instant case. For this 
contention he relied on the wording in 
section g' which b gins by stating, that 
“any tenant, who is entitled to compen- 





1. (1966) 1 M.L.J. 130, 
2. LL.R. (1083) Mad. to54: 76 L.W. 381: 
A.LR. 1963 Mad. 369. 
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sation under section 3 and against whom 
a suit in ejectment has been instituted or 
proceeding under section 41 of the Presi- 
dency Small Cause Courts Act taken by 
the landlord”, may file an applicatio 

under section g. It is true that one o 

the conditions which a tenant will have 
to satisfy for enabling him to file the 
application is that he is a tenant who is 
entitled to compensation under section 3. 
But that does not mean that all those 
tenants who are entitled to compensation 
under section 3 will automatically be 
entitled to file an application under 
section 9 irrespective of the fact whether 
the property itself satisfies the definition 
of land in the Explanation to section 9. 
Section 9 imposes a number of conditions, 
one of which is that the tenant shall be 
entitled to compensation under section 3. 
Another is that the application should 
be filed within a period of one month. 
Yet another condition is that it should 
be a land within the Explanation to 
section 9. This Court had an occasion 
to consider a similar question in the 
decision reported in Sivananda Gramani v. 
Mohamed Ismaili, It was held in that 
case that the inability of the tenant to 
obtain a sale of the land does not and 
could not stand in the way of such tenant 
getting compensation under section 3 
for the superstructure he has.put up. 
Section 9 is inapplicable in this case by 
reason of the fact that the suit prope 

is res extra commercium. The Courts below 
were therefore entitled to give compen- 
sation under s‘ction 3, even though 
section 9 is not applicable to the facts 
and circumstanstances of this case. 
There is yet another answer for this. 
In fact, the lower appellate Court did 
not state that the appellant was entitled 
to compensation under section 3 of the 
City Tenants’ Protection Act. What 
all the judgment and decree of the 
lower appellate Court provide is that 


the defendant shall deliver possession of 


the property only on the plaintiff paying 
the value of the superstructure to be 
determined in exccution proceedings by 
the appointment of a Commissioner as 
compensation to. the defendant within a 
period to be fix d by the executing Court. 
It may be mentioned here that under 
section 108 of the Transfer of Propert 

Act, a lessee may, even after the deter- 





1, (1959) 1 M.L.J. 263. 
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mination of the lease, remove, at any 
time while he is in possession of the 
property leased, all things which he has 
attached to the earth and it has been 
held in Ismail Kani Rowthan v. Nazarali 
Sahib’, that though the right to remove 
the building nc gatives the right to com- 
pensation, an option is given to the 
lessor either to take the building on 
paying compensation or, if he is unwill- 
ing to pay compensation; to allow the 
lessee to remove the building. In this 
case, the respondent; even in the notice 
terminating the lease; offered to pay 
compensation. During the trial and in 
the appeal: before the lower appellate 
Court, it appears, the respondent was 
willing to pay compensation for the super- 
structure if the tenant is willing’to!e vethe 
building as it is. In fact, the respondent 
has not taken any objection to the decree 
and he has not filed any appeal. ‘Under 
such circumstances, the direction to pay 
compensation need not necessarily be 
one under section 3 of the City Tenants’ 
Protection Act. No other point Fas 
been urged in this second appeal. The 
second appeal is accordingly dismissed. 
But there will be no order as to costs. 
No leave. a 


S.J. ———— Appeal dismissed. 


IN THE HIGH ‘COURT OF JUDI- 
CATURE AT MADRAS 


Present:—V. V. Raghavan, F. 


Eswari Bai 
v. 


The Collector of Madras.. Respondent, 


Madras Land Encroachment Act (III of 1905), 
—Madras City Tenants’ Protection Act (111 
of 1922)-——Government Grants Act (XV of 
1895), -section 3—Suit for declaration of 
title—Land ‘belonging to State—Supersiructure 
sold in auction— Temporary occupation granted 
to auction: purchaser—Auction purchaser conti- 
nued to occupy after the specified ferisd— 
Whether State can take action under the Land 
Encroachment Act—Auction-purchaser whether 
entitled to rights under the City Tenants? 
Protection Act. 





Appellant* 


In the case of a land belonging to the 
State, the Land Encroachment Act gives 


1, (1904) LL.R. 27 Mad. 211 : 14 MLJ. 25. 
-#§A.No, 535 0f 1971. 27th November, 1972. 
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certain rights to the State to summarily 
evict persors in unauthorised occupation 
of Government land. A plaintiff, whose 
lease has determincd, if continuing in 
possession would be in possession of the 
land unauthorisedly and, therefore, the 
State can invoke the provisions of the 
Land Encroachment Act.and summarily 
evict the person in unauthorised occu- 
pation of the Government property. 


[Para. 2.] 


In Stote of Madras v. Oosman Haji 8 Co., 
A.I.R. 1970 Mad. 27.: (1970) I.L.R. 1 
Mad. 154, it was held that section 3 of the, 
Government Grants Act prevailed over 
the provisions of the Madras City Tenants’. 
Protection Act and that the State was, 
therefore, not bound by the provisions of. 
the City Tenants’ Protection Act. Follow-. 
ing the said decision, the plaintiff was 
held not entitled to protection under the 
City ‘Tenants Protection Act. 

[Para. 2.] 


Cases referred to: 


State of Madras v. Oasman Haji and Co., 
I.L.R. (1970) 1, Mad., 154 : A.I.R. 1970 
Mad. 27; R.G. Indrakumar (P.) Lid. v. 
State, A.I.R. 1972 Orissa 40., 


Appeal against the Decree ‘of the Court 
of the Pri. City Civil Judge, Madras in 
Appeal Suit No. 179 of 1970, preferred 
against the decree of the Court of the 
IV Assistant City Civil Judge of Madras 
in Original Suit No. 1871 of 1968. ° 


K. Ramaswami, A Sarojini Bui and V. 
Venkataswami, for Appellant. 3 
The Court delivered the following. 


Juncmenr.—The plaintiff is the appellant. 
The suit is for declaration of title and 
possession’ and: injunction restraining the 
defendant from interfering with the plain- 
tiff’s possession. The plaintiffis a refugee 
from Pakistan. The suit property is a 
land bearing R.S. No. 4212/1 measuring 
387 Sq. ft. in Madras. This land .ad- 
mittedly belongs to the State Government, 
It was originally leased to the Madras 
Electric Tramways Company Limited for 
a period. The Tramway Company went 
into liquidation in or about 1955 and 
its properties came to be sold in auction. 
The Tramway Company had put up a 
superstructure ón the demised land. 
The superstructure was sold in auction 
and the plaintiff became the’ purchaser,’ 
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The said sale was confirmed by this 
Court on 19th August, 1955. The plain- 
tiff would appear to have represented 
to the State of Madras that in purchasing 
the superstructure she was under a bona 
fide impression that the land also belonged 
to the Tramway Company, that she got 
the leasehold right in the property under 
the sale, and that she would be put to 
heavy loss, if she was asked to dismantle 
the superstructure. The Collector of 
Madras passed an order on 21st December, 
1955 granting the land in question for 
temporary occupation for a period of 
five years commencing from 20th August, 
1955 subject to the payment of annual 
lease rent and Municipal Taxes, and 
also subject to the conditions specified 
in the order of grant that would be issued 
in due course. The plaintiff continued 
to occupy the land as pei the above order 
of the Collector and was paying the 
ground rent. As per the terms of the 
above order, the plaintiff was entitled to 
be in possession of the land till roth 
August, 1960, She however continued 
to be in ession even thereafter. 
In 1965 the Collector of Madras issued a 
notice to the plaintiff as per the original 
of Exhibit A-2 calling upon her to vacate 
the land. The plaintiff sent a reply. 
In spite of thè notice, the plaintiff failed 
to vacate and the Collector contemplated 
taking action under the Land Encroach- 
ment Act. Upon that, the plaintif 
filed a Writ Petition No. 2503 of 1965 for 
a writ of prohibition against the Collector 
of Madras from evicting the plaintiff 
from the land in question. When the 
writ petition was pending, the plaintiff 
gave a notice under section 80 of the 
Code of Civil Procedure to the Collector 
of Madras and filed the suit. The writ 
petition was dismissed on Ist March, 
1968. The plaintiff’s case is that she is 
entitled to protection under the Madras 
City Tenants’ Protection Act, and, there- 
fore, the Collector had‘no right to evict 
her. The defendant cannot be evicted 
summarily without resorting to a civil 
Court for possession and the proceedings 
under the Land Encroachment Act can- 
not be taken on the basis that the plaintiff 
is a trespasser. The defendant filed a 
written statement contending that the 
proceedings under. the Land Encroach- 
ment Act will be applicable as notice 
terminating the lease was issued and the 
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plaintiff was only in the position of an en- 
croacher and that she had no other right to 
be in possession of the land. The trial 
Court negatived the plaintiff’s pleas and 
dismissed the snit. The lower appellate 
Court on appeal confirmed the decision 
of the trial Court and dismissed the appeal. 
The plaintiff, therefore, has filed the 
above second appeal. 


2. The learned Counsel for the appellant 
contends that the plaintiff will be entitled 
to be benefits of the Madras City Tenants 
Protection Act and that consequently the 
attempt of the respondent to evict her as 
if she is a trespasser isillegal. The further 
contention put forward is that even 
assuming that the plaintiff is a trespasser 
she cannot be forcibly pushed out without 
a suit for recovery of possession. In the 
case of an ordinary lease it is true that a 
landlord even if it is the Government, 
cannot seek eviction without resorting 
to a civil Court. But in the case of a 
land belonging to the State, the position 
is different. The Land Encroachment 
Act gives certain rights to the State to 
summarily evict persons in unauthorised 
occupation of Government land. The 
plaintiff, whose lease is determined, i 

continues in possession will be in possession 
of the land unauthorisedly and, therefore, 
the State can invoke the provision of the 
Land Encroachment Act and summarily 
evict the person in unauthorised occ:- 
pation of the Government propertv. 
It is next contended that the plaintiff 
is entitled to the protection under the 
City Tenants Protection Act and that 
right she is entitled to invoke and that 
the right given under the said Act would 
be nullified, if the Government evicts the: 
plaintiff from the suit land. In State 
of Madras v. Oosman Haji and Company, 
it was held that section 3 of the Govern- 
ment Grants Act prevails over the pro- 
visions of the Madras City Tenants 
Protection Act and that the State is, 
therefore, not bound by the provisions 
of the Act. Sadasivam, J., who delivered 
tbe judgment on behalf of the Bench ob- 
served as follows: : 


‘‘We hold that it is open to the State to 

put forward successfully the contention 

that the express stipulation found in 
nn 


1, I.L.R.(1970)1 Mad.154 :A.R,1970 Mad. 
27. 
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the terms ‘of the grant, such as that the 
lessee should surrender possession after 
the expiry of the term of demise etc.. 
can take effect, notwithstanding the 
provisions of Madras City Tenants 
Prot‘ction Act. It is also our view 
that it is not necessary for the Madras 
City Tenants’ Protection Act to contain 
any provision excluding the State from 
the operation for such an exclusion 
from the operation of any particular 
enactment may be found in a different 
enactment covering the same field. 
In so far as the Madras City Tenants’ 
Protection Act provides for the control 
over the eviction of cultivating tenants, 
though the relevant section excluding 
its operation in the case of lands be- 
longing to certain specified bodics are 
‘concerned does not expressly refer to 
the exclusion of lands belonging to the 
State, the Government. Grants Act 
confers that exclusion”. 


In the result they held that section 3 
of the Government Grants Act prevails 
in the instant cases and that the State is, 
therefore, not bound by the provisions 
of the City Tenants’ Protection Act. 
The above decision is binding upon me. 
Applying the said decision to. the facts 
of the present case, I am of opinion that 
the plaintiff cannot put forward his 
rights under the City Tenants’ Protection 
Act as against the State. The learned 
Counsel] for the appellant brings to my 
notice the decision of the Full Bench in 
R.C. Indrakumar (P.) Lid. v. State1, which 
apparently takes the opposite view. It 
is not necessary to deal witb the above 
decision in view of the decision of a 
division Bench of this Court taking a 
different view, I am bound by the decision 
of the division Bench and following the 
said decision I hold that the plaintiff is 
not entitled to the relief claimed. 


g. In the résult, the second appeal fails 
and it is dismissed. There will be no order 
as to costs. 


No leave. 


S.J. ———— Appeal dismissed. 





1, ALR. 1972 Orissa 40, 


IYYA NADAR V. RAJADORAI NADAR r 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —S. Maharajan, 7. 


P. Iyya Nadar, trading as the South 
Indian Lucifer Match Works, Rail- 
way Feeder Road, Sivakasi 

: Appellan.* 


U. 


A.V. Rajadorai Nadar trading as 
Sokker Match Works, (Registered 
proprietor) and another Respondents, 


Trade and Merchandise Marks Act (LXII 
of 1958), sections 11 (a), 12 (1) and rule 
53 (2)—Application for rectification of register- 
ed irade mark—Trade mark resembling pre- 
viously registered trade mark—lIdentical with 
and deceptively similar—Overall similarity as 
might lead to confusion of the one for the 
other—Rectification ordered—Failure to file 
evidence cannot be penalised. 


I.N. was a resident of Sivakasi and had 
been manufacturing safety matches since 
1945 and selling the same under the 
Trade Mark of ‘Camel Brand”. In 
I.N’s trade label, stood a camel, the 
outlines of which were drawn in black 
with a few dashes of rose on the body. 
It stood on sand dunes which were partly 
yellow and partly red. In the back- 
ground, was a yellow sky with some dark 
green coconut trees and other trees in the 
distance. 


A.V.R. was a resident of Sathur which 
is about 18 miles away from Sivakasi. 
A.V.R. started manufacturing and selling 
safety matches under the Trade Mark 
“Ram” from 23rd May, 1959. He filed 
his application for registration of his 
trade mark on 22nd April, 1963. In his 
trade label, the face of the animal, ram 
was less like a ram than a camel. The 
outline of the figure was in black and the 
dash of rose along the outline would indi- 
cate that the ram would very much like 
to pass of for a camel. At any rate, 
tke colour scheme employed for drawing 
the ram was identical with that employed 
for drawing the camcl. The ram was 
also standing on sand dunes, like the 
camel of I.N. The background to the 
ram was a sky which was as artificially 
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yellow as the sky in the label of I.N. 
As for the trees and bushes in the back- 
ground they were also dark green, one 
or two of them looking like coconut trees. 
The colour pattern of both the labels 
and th- very order in which one colour 


followed another were strikingly similar, , 


first the top border in red, second the cen- 
tral pictorial representation with a yellow 
background and a red and yellow fore- 
ground, the third a yellow bank and th 

fourth the bottom black-order.:  « 


I.N. applied to the Assistant Registrar 


of Trade Marks, Madras, under section’ 


56 of the Trade and Merchandise Marks 
Act of 1958 for rectification of the register- 
ed trade mark of A.V.R. and the appli- 
cation was dismissed. On appeal, 


Held: In the general colour design and 
the background and the foreground ‘in 
the central panel of the trade labels, 
there was an overall similarity betweén 
the I.N’s trade label and that of A.V.R. 
such as to, lead to confusion of the one 
for the other. The Assistant Registrar, 
erred in: registering A.V.R’s trade mark 
and in’ refusing on the application of, 
I.N. for réctification, to expunge A.V.R.’s 
trade: mark from the Register. 

2 [Para. 5.] 
There, was nothing in the Trade and 
Merchandise Marks Act of 1958 which 
penalisés“an opponent for failing to file 
any evidence. There is nothing in sub- 
rule (2) of rule 53 which prevents the 
opponent from filing an application for 
revocation at a subsequent stage. -` 


Para. 7.] 
Cases referred to:. 
Parle Products a Limited v. J.P. and 


Company, Mysore, (1972) 1 S.C.W.R. 488. 
Kenrick and Jeffersors T.Ms., (1911) 28 
R.P.C.45. 0 | 


Appéal against the order of the Assistant 
Registrar of Trade Marks, Madras dated 
24th July, 1969 and made in the matter 
of ‘Trade (Mark No. 215062 (Recti- 
fication No. .MAS. 107) : 
F. Veeraraghavan and V. Swaminathan, for 
Appellant... - es 

K. Srinivasan, K.C. Rajappa and R. Janaki- 
raman, for Respondent, . -« : 
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The Court delivered the following 


Jupcmenr.—This is an appeal against 
the order of the Assistant Registrar of 
Trade Marks, Madras, dismissing the 
appellant’s application under section 56 
of the Trade and Merchandise Marks 
Act, 1958, for rectification of the registered 
trade mark No. 215062 of which the first 
respondent is the proprietor. 


2. The main objections of the appellant 
were: (1) the impugned trade mark 
of the first respondent so nearly resembled 
the previously registered trade mark of 
the appellant, that its use was likely to 
deceive or cause confusion in the public 
mind, and consequently the registration 
of the first respondent’s trade mark 
was a violation of section 11 (a) of the 
Trade and Merchandise Marks Act, 1958, 
and (2) the appellant having already 
registered his trade mark in respect of 
safety matches, the first respondent’s 
trade. mark, which is identical with or 
deceptively similar to the appellant’s 
trade mark, should not have been register- 
ed in respect of the same goods or des- 
cription of goods in violation of section 
12 (1) of the Act. . : 


g. In order to understand the soundness 
of these objections, it is necessary to 
refer to the. antecedents of the appellant 
and the first respondent. Iyya Nadar, 
the appellant, is a resident of Sivakasi, 
in Ramanathapuram District. He has 
been manufacturing safety matches since 
1945 and selling the same under trade 
mark of ‘* Gamel Biand”. His trade- 
mark had been registered on 4th April; 
1945. - His “Camel Brand”? safety 
matches have been in great demand, 
throughout India, and- the statement 
of his annual sales turnover for the period 
from 21st February, 1945 to 31st March, 
1967, reflects the great popularity that the 
“© Gamel Brand”? safety matches have 
been enjoying in the market. His annual 
sales turnover for 1946-47 was 
Rs. 5,77,184-31 whereas the correspond- 
ing figure for 1966-67 is Rs. 29,69,102-51. 
His claim is that he had widely advertised 
his ‘‘Camel Brand” safety matches through 
various media such as newspapers cinema 
slides, sign boards, posters and calendars, 
and his expenses in that behalf have in 
certain years run into several thousands 


of rupees—vide Exhibit D-1. The first 
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respondent, Rajadorai Nadar belongs 
to the same community as the appellant 
and is a resident of Sattur, which is about 
18 miles away from Sivakasi, the appel- 
lant’s place. According to the first 
respondent, he started manufacturing 
and selling safety matches under the 
“Ram” trade mark from 23rd May, 1959. 
He filed -his application for registration 
of his trade mark on 22nd April, 1963, 
that is to say, nearly 18 years after the 
appellant’s trade mark had.been regis- 
tered. The first respondent no doubt 
claimcd user of this trade mark since 
May, 1959. In the year that the first 
respondent claims to have started manu- 
facturing the safety matches, the appel- 
lant’s annual sales turnover of ‘‘Camel 
Brand” safety maches was Rs.24,42,570-02: 
In other words, at the time the first 
respondent started manufacture of match 
boxes, ‘the appellant’ had already éstab- 
lished a great reputation in the market 
for his trade mark, having been in’ the 
field for over 14 years before the first 
respondent started manvfacturing safety 
matches and for over 18 years before 
the ‘first respondent ‘applied for registra- 
tion of his trade mark. As both the 
parties belong to the same district and 
the same community and have been 
carrying on business ‘within’ a ‘short 
distance’ of each other, ‘there can be 
little doubt that when the first respondent 
designed his ‘‘Ram” trade mark, he was 
well-acquainted’with the trade mark of 
the flourishing’ appellant, ‘had occasion 
to’ study its domiriant features, and riote 
how lucky and successful it had becn in 
the market. In his anxicty to push 
the’ sa'es of’ the safe'y matches in 
the market, he permitted himself to 
design a trade mark, which borrowed 
from: the appellaut’s trade mark its 
predominant féatures, without at‘ the 
same time exposing himself to -a ‘charge 
of slavish imitation. Both the trade 
labels have the same ‘dimensions, — 
44 cms. long and 3 cms. broad; This 
is an innoctious'feature because matthes 
are usually sold in small boxes, the’dimen- 
sions of which are practically identical. 
The top borders of both the labels are 
in red, and the bottom borders are printed 
in black.. In the top border, the appel- 
lant has printed the words’ “Camel 
Brand” in white, ‘where as the first 
respondent has printed the word ‘‘Ram” 
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These two names do illustrate ° 
dissimilarity of feature. The bottom 
border in both the labels contains the 
words ‘‘Saféty Matches” printed in white. 
This similarity in feature can be explained 
away as a feature common to the trade. 
Above the bottom black border, there 
is an yellow band in the appellant’s 
trade label on which is printed in black 
the words ‘‘South Indian Lucifer Match 
Works, Sivakasi”, whereas in the corres- 
ponding yellow band in the first res- 
pondent’s label, the following words are 
printed ‘‘Sokkar Match Works, Satiur. 
This again is a dissimilarity, wt ich can- 
not be helped. It is when we come to 
the central portion of the labels the 
striking similarities leap to the eye. 
The -central panel of both the labels is 
44.cms. long and 2 cms. broad. In 
other words the central portion of the 
label is the most predominant part of the 
label, not only because of the predominant 
space it occupies, but also because unlike 
the top and bottom portions, which carry 
merely printed words, the central portion 
would strike the normal eye, because it 
contains, picturesque nonverbal repre- 
sentations, The vast majority of pur- 
chasers of safety matches in India have 
no knowledge of the- English words 
which are printed in the trade labels, and 
would, therefore, identify the labels 
mostly with reference to the pictorial part 
of it. Now, what is it that we find in 
the pictorial parts of these two labels? 
In the appellant’s trade label, stands a 
camel, the. outlines of which are drawn 
in black with a few dashes of rose on 
the body. It- stands on -sand dunes, 
which are partly yellow and partly red. 


in white. 


4. Evidently, the artist, who prepared 
the appellant’s label, wanted to show 
the camel in its natural habitat of a, 
desert. In the background, we see a 
yellow sky with some dark green coconut’ 
trees afid other trees in the distance. 
When weturnto the first respondent’s 
label, we find the figure of a ram—rather 
the apology for a ram. The face of the 
animal is Icss like a ram, than a camel. 
The outline of this figure is in black and 
the dash of rose along the outline would 
indicate that the ram would very much 
like to pass off for a’camel. At any rate, 
the colour scheme employed for drawing 
the ram is identical with that employed 
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for drawing the camel. What is worse, 
the ram which is no denizen of the desert 
is also standing on sand dunes, like the 
appellant’s camel. Desert Sand dunes 
and rams go ill together and this 
incongruous feature suggests an intention 
to imitate the appellant’s trade label. 
The sand duncs in the first respondent’s 
label are, like those in the appellant's 
painted alternately in yellow and red, 
The background to the ram is a sky which 
is as artificially yellow as the sky in the 
appellant’s label. As fcr the trees and 
bushes in the background, they are also 
dark green, one or two of them looking 
like coconut trees. The tree to the left 
of the ram has a family rcsemblance to 
the tree to the right of the camel. The 
colour pattern of both the labels and the 
very order in which one colour follows 
another are strikingly similar ; first, the 
top border in red, second, the central 
pictorial representation with a yellow 
background and a red-and-yellow fore- 
ground, the third, a yellow bank and the 
fourth the bottom black border. The 
unwary purchaser will not be keeping 
these two labels side by side and making a 
microscopic examination thereof. The 
average buyer, who has been acquainted 
with the ‘*Camel Brand” trade mark for a 
number of years, would retain in his mind 
a vague blurred impression of the colour 
scheme of the label and the trees, bushes 
and the animal pictorially representcd 
therein. When he looks casually at 
the “‘Ram” ‘trade label which has the 
same colour scheme and background and 
foreground, he is most likely, in my view; 
to mistake it for the ‘Camel Brand”? 
safety matches. It is important to 
remember that the trade mark of the 
first respondent is to be used in respect 
of the same goods as those in respect of 
which the appellant’s trade mark has 
been . registered over 18 years previ- 
ously, and the likelihood of deception 
and confusion is, ,therefore, all the 
greater. The probabilities are that the 
first rcspondent, who is a late comer in 
the field and who must have known the 
great reputation enjoyed by the appel- 
lant’s trade mark in the market, intention- 
ally designed his trade mark in such 
a way that it might cause confusion in 
the mind of the unwary purchaser to the 
detriment of the appellant and to the 
profit of himself. Even assuming that 
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the intention is nct there, the effect is 
there. The expression ‘deceptively 
similar” has been defined in section 2 
(d) of the Trade and Merchandise Marks 
Act, 1958 as follows : 


“A mark shall be deemed to be decep- 
tively similar to another mark if it so 
nearly resembles that other mark as to 
be likely to deceive or cause con- 
fusion”, 


5. In Parle Products (P.) Limited v. 
J.P. and Company, Mysore1, the Supreme 
Court had occasion to apply this defini- 
tion to the facts of a case which are 
somewhat similar to the present. -Their 
Lordships quoted with approval the 
following passage from ‘‘Kerly’s Laws of 
Trade Marksand Trade Names” (Ninth 
Edition) paragraph 838: 


‘Two marks, when placed side by 
side, may exhibit many and various 
differences, yet the main idea left 
on the mind by both may be the same. 
A person acquainted with one mark, 
and not having the two side by side 
for comparison, might wel] be deceived 
if the goods were allowcd to be im- 
pressed with the second mark, into 
a belief that he was dealing with goods 
which bore the same mark ae that 
with which he was acquainted. Thus 
for example, a. mark may represent 
a game of football; another mark may 
show players in a different dress, and 
in very different positions and yet 
the idea conveyed by each might be 
simply a game of football. It would be 
too much to expect that persons dealing 
with trade marked goods, and relying, 
as they frequently do, upon marks 
should be able to remember the exact 
details, of the marks upon the goods 
with which .they are in the habit of 
dealing. Marks are remembered rather 
by general impressions or by some 
significant detail than by any photo- 
graphic recollection of the whole. 
Moreover, variations in detail might 
well be supposed by customers to have 
been made by the owners of the trade 
mark they are already acquainted with 
for reasons of their own”. 


After quoting this passage, their Lordships 
observed as follows :— : 





1. (1972) 1 S.C.W.R. 488.” 
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“It is therefore clear that in order to 
come to:the conclusion whether one 
_mark is deceptively similar the features 
of the two are to be considered. They 
should not be placed side by side to 
find out if there are any differences 
in the design, and if so, whether they 
are of such character as to prevent 
one design from being mistaken for 
the other. It would be enough if the 
mark bears such an over-all similarity 
to the registered mark as would be 
likely to mislead a person usually 
dealing with one to accept the other 
if offered to him. In this case, we 
find that the packets are practically 
of the same size, the colour scheme of 
the two wrappers is almost the same; 
the design on both though not identical 
bears such a close resemblance that 
one can easily be mistaken for the other. 
The essential features of both are 
that there is a girl with one arm raised 
and carrying something in the other 
with a cow or cows near her and hens 
or chickens in the foreground. In 
the background there is a farm house 
with a fence. The word ‘‘Gluco Bis- 
cuits” in one and ‘‘Glucose Biscuits” 
on the other occupy a prominent 
place at the top with a good deal of 
similarity between the two writings. 
Any one in our opinion, who has a 
look at one of the packets today may 
easily mistake the other, if shown on 
another day as being the same article 
which he had seen before. If one was 
not careful enough to note the peculiar 
features of the wrapper on the plaintiff’s 
goods, he might easily mistake the 
defendant’s wrapper for the plaintiff's 
if shown to him sometime after he had 
seen the plaintiffs’, After all, an 
ordinary purchaser is not gifted with 
the powers of observation of a Sherlock 
Holmes. ' 


We have, tt erefore, no doubt that the 
defendant’s wrapper is deceptively 
similar to the plaintiff’s; which was 
registered”. 


In that case, it may be observed the 
infringing wrapper contained the picture 
of a girl supporting with one hand a 
bundle of hay on her head and ing 
a vickle and a bundle of food in the other, 
the cows and hens being unlike those of 
the plaintiff’s wrappers. On the other 
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hand, the wrapper of the registered 
proprietor depicted a farm yard with a 
girl in the centre carrying a pail of water 
with cows and hens around her in the 
background of a farm yard house and 
trees. There was also difference in the 
design of the buildings in the two wrap- 
pers and the words printed on the wrappers 
were distinct and separate. These were 
all pleaded as dissimilarities, and yet the 
Supreme Court held that the impugned 
mark bore such an overall similarity to 
the registered mark as‘was likely to mis- 
lead a person to accept the one for"the 
other. In this case also, I find from the 
collocation of words, the general colour 
design and the background and the 
foreground in the central panel of the 
trade labels, there is in overall similarity 
between the appellant’s trade label and 
that of the first respondent, svch as to 
lead to confusion of the one for the other. 
Section 11 of the Act directs that a mark, 
the use of which is likely.to deceive or 
cause confusion, shall not be registered 
as a trade mark; whereas section 12 airects 
that save as provided in sub-secticn (g) 
no trade mark shall be registered in 
respect of any goods or description 
of goods, which is identical with or decep- 
tively similar to a trade mark which is 
already registered in the name of a 
different proprietor in respect of the same 
goods or desciiption of goods. The 
Assistant Registrar, therefore, erred 
in registering the first respondent’s trade 
mark and in refusing, on the application 
of the appellant for rectification, to 
expunge the first respondent’s trade mark 
No. 215062 from the Register. It is 
however, represented on behalf of the 
appellant that he would have no objection 
to the trade mark of the first respondent 
being registered if the first respondent 
varies the colour scheme in bis trade 
label and removes the background and 
the foreground to the ram in that label. 


6. Before parting with this case, I may 
refer to two contentions, one raised by 
the appellant and the other by the first 
respondent. It is said that the first 
respondent gave the Registrar certain 
figures of his sales, which were at variance 
with the figures of the first respondent’s 
sales as given by certain independent 
persons. The figures given by the inde- 
pendent persons in their affidavits in 
support of the first respondent’s applica- 
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tion for registration exceeded by a large 
margin the figures given as annual turn- 
over by the first respondent. It is conse- 
quently contended on behalf of the appel- 
lant that the first respondent has secured 
registration by practising deception on 
the Registrar. I find no substance in 
this contention. The first respondent 
himself did not give any exaggerated 
figures in his affidavit. The circum- 
stance that the figures given by others 
did not tally with the first respondent’s 
figures would not be a proper ground for 
refusing registration. 


7. The contention raised by the first 
respondent is that the appellant was 
debarr d from filing the application for 
rectification, because though he filed an 
opposition to the registration of the first 
respondent’s trade mark, he failed to 
file evidence at that stage and an order was 
passcd closing the matter and directing 
registration of the first respondent’s trade 
mark, It may be recalled that the first 
respondent’s application for registration 
of his trade mark was filed on 22nd April, 
1963. On 16th March, 1964, his appli- 
cation was advertised. On 8th February, 
1965, the appellant filed his opposition 
to the registration. But since he did not 
file evidence in time, his opposition was 
closed and the first respondent’s trade 
mark was registered. Subsequently, on 
8th July, 1967, the appellant filed the 
rectification application, the dismissal 
of which has necessitated this appeal. 
The question arises whether in these 
circumstances, the application for recti- 
fication is barred. Rule 51 of the Trade 
and Merchandise Marks Rules, 1959 
provides that a notice of opposition to 
the registration of a trade mark under 
sub-section (1) of section 21 of the Act 
shall be given within three months from 
the date of the advertisement or re- 
advertisement, as the case may be, of the 
application for registration in the journal. 
Rule 52 provides that the counter-state- 
ment required by sub-section (2) of 
section-21 shall be sent within two months 
from the receipt by the applicant of the 
copy of the notice of opposition. Rule 
53 prescribes that within two months from 
the service on him ofa copy of the counter 
—astatement by the Registrar, the oppo- 
nent shall either leave with the Registrar 
such evidence by way of affidavit as he 
may desire to adduce in support of his 
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opposition or shall intimate to the Regis- 
trar and to the applicant in writing that 
he does not desire to adduce evidence in 
support ‘of his opposition, but intends 
to rely on the facts stated in the notice 
of opposition. Sub-rule (2) of Rule 53 
says that if an opponent takes no action 
under sub-rule (1) within the time therc in 
prescribed, he shall, unless the Registrar 
otherwise directs,; be deemed to have 
abandoncd his opposition. In this case 
the appellant failed to file evidence with- 
in the time prescribed. What is the 
legal effect of that failure? There is 
nothing in the Trade and Merchandise 
Marks Act, 1958, which penalises the 
opponent for falling to file any evidence. 
Reference may be made in this con- 
nection to clause (6) of section 21 of the 
Act, which runs as follows: 


‘Where a person giving notice of 
opposition or an applicant sending a 
counter-statement after receipt of a 
copy of such notice neither resides 
nor carries on business in India, the 
Registrar may require him to give 
security for the costs of proceedings 
. before him and on default of such 
security being duly given, may treat 
the opposition or application, as the 
case may be, as abandoned”. 


Though a penalty has been prescribed 
for failure to furnish security, there is 
no provision in the Act which pres- 
cribes such a penalty for. failure to file 
evidence. However, the rule making 
authority has under sub-rule (2) of 
Rule 53 prescribed that the opponent 
must be deemed to have abandoned his 
opposition if Fe takes no action under 
sub-rule (1) within, the time prescribed. 
It is unnecessary for me to consider 
whether sub-rule (2) of Rule 53 is ultra 
vires of the rule-making authority. 
Assuming it is intra vires the effect of 
the sub-rule is that the opponent must 
be deemed to have abandoned his 
opposition to the registration. But there 
is nothing in the Sub-rule, which p-events 
the opponent from filing an application 
for revocation at a subsequent stage, 
Section 56 of the Act provides that on 
an application made in the prescribed 
manner to a High Court or to the 
Registrar by any person aggrieved, the 
Tribunal may make such order as it may 
think fit for cancelling or varying the 
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registration! of a trade mark on tbe 
ground of any contravention of or failure 
to observe’ a condition entered on the 
register in relation thereto, The appellant 
is certainly a person aggrieved within the 
meaning of section 56 and he is entitled 
to file an application for rectification 
notwithstanding the fact that the he had 
abandoned! his opposition at an earlier 
stage to the registration of the first res- 
pondent’s trade mark, The opposition 
of the appellant was not considered on 
the merits at the earlier stage, and I fail 
to see how by any principle analogous 
to res judicata, the appellant’s application 
for rectification can be held barred 
especially when there is nothing in tbe 
Trade and Merchandise Marks Act, 1958, 
or in the rules framed thereunder imposing 
such an embargo. 


8. At page 186 of Kerly on Trade Marks 

(Eighth Edition), the learned author 

gays: 
“If the applicant for rectification is a 
person who has opposed the registration 
of the trade mark, and the grounds on 
which he is claiming rectification are 
such as were taken in the opposition, 
and the opposition was disallowed by 
the Court, the matter might be held to 
be res judicata between the parties and 
the application for rectification refused.” 


But in this case, the oppositicn of the 
appellant was not disallowed by the 
Registrar on the merits. It was merely 
closed on foot of the fiction that because 
he did not file evidence within the pres- 
cribed time, he had abandoned his 
opposition. 


9. In Kenrick and Jefferson's T.Ms., 
it was held that where the Court had in 
an appeal in an opposition on special 
grounds refused leave to the opponent to 
take certain objections to the registration 
because they were not raised in the notice 
of opposition, it was open to him in the 
rectification proceedings to raise those 
objections, and the opponents were not 
barred by res judicata. I, therefore, 
hold that under section 56, the appellant’s 
application for rectification is not barred. 


10. In the result, I reverse the order of 
the Assistant Registrar, and allow the 
appeal with costs throughout. The first 
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respondent’s ‘‘Ram” trade label will 
stand rectified as follows: i 


1. The background and foreground in 
the central panel of the trade label in 
which the ‘‘Ram” is portrayed, shall be 
removed; 


2. Thegeneral colour pattern of the 
label be changed, so that it may be 
different from that of the appellant’s 
Camel brand trade label; 


3. The first respondent will be at 
liberty to retain all the words in his 
trade label as well as the figure of the 
“Ram”. 
S.J. Appeal 
allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present: —V.V. Raghavan, F. 
Sivaramalinga Thevar .. Appellant* 
D. l 

V. S.T. Ahamed Haseem .. Respondent. 


Contracts—Contract of sale of motor lorry— 
When completed—Delivery of possession— 
Suit for balance of corsidsra'iin—Transfer 
of registry not made a condition precedent to 
enforcement of the contract—Passing of title 
not dependent on it—Mcintainability of suit. 


Tn the case of a contractfor sale of a motor 
lorry the lorry being movable property the 
contract is completed on delivery of 
possession thereof. The transfer of regis- 
try is not a condition precedent for pay- 
ment of the balance of consideration. 
The transaction of sale having been com- 
pleted, the effect of not obtaining the 
t ansfer of registration certificate wil] 
only mean that the owncr, in whose name 
the registration certificate stands will 
be liable for any accident, and that the 
passing of the title to the property does 
not depend upon the transfer of certificate 
of registration. [Para. 3.] 


Appeal against the decree of the Court of 
the District Judge of Tirunelveli in Appeal 
Suit Ne. 46 of 1965 p eferred against the 
decree of the Court of the Subordinate 





*SA,No,15010f1970, 29th September, 1972, 


la 


Judge of Tirunelveli in Original Suit 
No. 71 of 1962. f 


P.S. Ramachandran, for Appellant. 


T. Martin, S. Narayanaswamy and Inbarajan, 
for Respondent. 


The Court delivered the following 


Junomenr:—The plaintiff is the appellant. 
The suit is to recover Rs. 5,127 being the 
balance of the sale consideration of the 
lorry said to belong to him (M.D.R. 2974). 
The plaintiff’s case is that he is the owner 
of the lorry bearing No. MDR 2974 that 
he sold the lorry to the defendant at 
Melapalayam on 18th August, 1961 for 
Rs. 9,750 that the defendant made part 
payment of Rs. 5,000 and took delivery of 
the lorry that the sale was completed 
when delivery of possession of the lorry 
was given to the purchaser and that he is 
entitled to recover the balance of sale 
consideration. The further case put for- 
ward is that the lorry originally belonged 
to one Rajaratnam who sold it to Bala- 
sundaram and that he (the plaintiff) 
purchased the lorry from Balasundaram 
on17th April, 1961, that in pursuance of 
the sale to the defendant he made special 
efforts to get the transfer of the licence 
in the name of the d fendant, that at his 
own expense he brought Balasundaram, 
the previous owner, by his letter dated 
roth. June, 1962 requesting him to go 
over to Madras, to effect the transaction 
as both parties had to make an applica- 
tion in the office of the Regional Trans- 
port Officer for effecting the transfer in 
the Registration Certificate Book, that the 
defendant failed to turn up, that the 
defendant has been making use of the 
lorry ever since his purchase and that he 
is entitled to recover the balance of sale 
consideration with interest. The defence 
to the suit is that the transaction of sale 
is not complete until the transfer of the 
Registration certificate is effected and 
that the balance of consideration was 
payable only at the time when the registra- 
tion certificate is transferred along with the 
transfer of the lorry liccnce in the defen- 
dant’s name that the plaintiff has failed 
to effect the transfers and, therefore, the 
suit is premature.’ The-further conten- 
tion put forward is that at the time of 
purchase he was not informed that the 
licence and the registration certificates 
were notin the name of the plaintiff, that 


THE MADRAS LAW Journal saPUREs 


453 


1973 


on the representation that the lorry was 
in good condition he had purchased the 
same but, soon after, found that the lorry 
had to be repaired and that he had spent 
about Rs. 10,000 for effecting the rcpairs, 
that the suit is not maintainable and that 
the plaintiff is not entitled to recover the 
balance of sale consideration. The trial 
Court decreed the suit as praycd for. 
In doing so, the trial Court held that the 
transaction of sale of the lorry was com- 
pleted on 18th Avgust, 1961 that the 
letters (Exhibit A-1 and B-1) were mutu- 
ally executcd and that the defendant has 
failed to pay the balance of considera- 
tion and that the plaintiff has not com- 
mitted any breach of contract. The 
learned Judge further held that the 
plaintiff has not made any fraudulent 
representation to the defendant in bring- 
ing about the contract of sale and that the 
suit is not premature and that the lorry 
purchased was in the defendant’s use 
till it went to the workshop after the 
plaintiff attached the ` suit property 
before judgment in the proceedings 
arising out of the suit. ` 


2. . Then the defendant filed A.S. No. 46 
of 1965 to the learned District Judge of 
Tirunelveli. The learned Judge, in rever- 
sing the judgment of the trial Court, held 
that the plaintiff has not performed his 
part of the contract in effecting the sale 
of the lorry to the defendant. The 
learned Judge considered that the trans- 
fer of registry was a condition preccdent 
to the enforcement of the contract and 
that not having been done, the plaintiff 
is not entitled to recover the balance of 
consideration. On the third question 
framed, namely that the suit is not main- 
tainable in view of the provisions of the 
Motor Vehicles Act, the learned Judge 
did not consider it necessary to give any 
finding. Hence the plaintif has’ filed 
the above Second Appeal. 


3. The learned Counsel for the appel- 
lant contends that the motor lorry being 
a moveable property, the contract is 
completcd on delivery of possession of the 
lorry to the defendant and that Exhibits 
A-1, and B-1 establish the delivery of 
possession of the lorry and the receipt of 
part consideration for the sale transaction. 
A perusal of Exhibits A-1 and B-1 leaves 
no room for any doubt that the transfe 

of registry is not a condition precedent 
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for payment of the balance of considera- 
tion. The! contention of the learned 
Counsel is that the transaction, of sale 
having been completed under Exhibits 
A-r and B-r and the defendant having 
taken possession of the lorry, the defen- 
dant is bound -to pay the balance of 
consideration. This contention of the 
learned Counsel is well founded. It is 
true that the registration certificate has 
not been transferred; but the defendant 
has purchased the lorry with open eyes 
even without looking into the registration 
certificate and satisfying himself that the 
plaintiff is the certified. owner. The 
transaction of sale having been completed, 
the effect of not obtaining the transfer 
of the Registration certificate will only 
mean that the owner, in whose name the 
registration’ certificate stands, will be 
liable for any accident occurring by 
reason of the running of the lorry and 
that the ‘passing of title to the property 
does not depend upon the transfer of the 
certificate of registration, The learned 
Counsel for the respondent drew my 
attention to the further correspondence 
between the parties viz., Exhibits B-4, 
B-6 and B-8 in order to show that: the 
transaction 'of sale is not complete until 
the transfer of the registration is effected. 
The original contract between the partics 
evidenced by Exhibits A-1 and B-1, governs 
the rights and liabilities of the parties 
and the transfer of registration is not made 
a conditiod precedent-under Exhibits, 
A-1 and B-r; In my view, the subsequent 
correspondence cannot alter the nature 
of the transaction entered into between 
the parties: The view of the learned 
District Judge that the plaintiff has not 
performed his part of the contract of sale, 
viZ., that he has not effected the transfer 
of registration and that the present suit 
for recovery, of the balance of sale consi- 
d-ration is not maintainable, is not correct, 
Hence I set aside the judgment of the 
learned District Judge and restore the 
decision of; the trial Court. 


4. It is ofcourse, open to the defen- 
dant to pursue bis remedies against the 
plaintiff, if ‘he has incurred any loss by 
reason of the non-transfer of the registry, 
With the abpve observations, this Second 
Appeal is allowed. There will be no 
order as to'costs. No leave. 


P.S.P. Appeal allowed. 
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I]. SUBHIAH DEVENDRAN È; KASAMUTHU KONAR 15 


IN THE HIGH COURT OF JUDICA- ` 
TURE AT MADRAS. 


Present:—P.R. Gokulakrishnan, F. 


Subbiah Devendran and another 
` Appellanis*® 


a. 


Kasamuthu Konar and others 
Respondents. 


Civil Procedure Code (V of 1908), section 151 

—Appesl pending—Order passed in inter- 

locutory application granting time—Subsequent 

betition for extension of time granted earlier— 

airi has ample power—Discretion of the 
ourt, 


It is ne dless to say that there cannot be 
any-finality with regard to the orders 
passed in an Interlocutory Application 
pending disposal of the appeal. [Para.1,] 


The Court has ample powers to grant 
extension of time even if a petition is filed 
subsequent to the expiry of the stipulated 
period. But nevertheless, it is purely in 
the discretion of the Court to decide 
whether to grant such an extcnsion, If 
the Court feels that there is no valid 
ground made out for such extension, it 
can easily dismiss the application for 
extension, TPara, 1.] 


Cases referred ‘to:— 


Mahanth Ram Das v. Ganga Das, (1961) 

S.C.R. 763: (1962) 1-S.C.J. 427: 
2962) t An.W.R. (S.C.) 167: (1962) 
I M.L.J. (S.C.) 167: AI.R. 1961 S.C. 
882; Periasami: Asari v. President, Illuppur 
Panchayat Board, C.R.P. No. 1201 of 1971. 


Petition praying that in the circumstances 
stated therein and in the affidavit filed 
there witb the High Court will be pleased 
to extend the time for complying with the 
order of the High Court dated 1st Novem- 
ber, 1972 and made in C.M.P.No. 11138 
of 1972. Petition presented to direct the 
respondents therein (C.M.P. No. 11138 
of 1972) to furnisn security for withdraw- 
ing the amount deposited in the Court of 
the Subordinate Judge, Tirunelveli pursu- 
ant to the order of the High Court dated 
7th July, 1972 and made in C.M.P. 





* C.M.P. No. 1350 of 1973 in Appeal No. 61 
of 1972, ast lebruary, 1973. 
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Nos. 1794 , 6645'and 6646 of 1972 in 
Appeal No. 61 of 1972 preferred to the 
High Court against the decree of the 
Court of the Subordinate Judge, Tirunel- 
veli passed in O.S. No. 103 of 1970. 


K. Kumaraswami Pillai, for Petitioners. 
T.R. Mani,for Second Respondent. 
The Court made the following 


ORDER.— This is a petition for extension of 
time granted in C.M.P. No. 11138 of 1972 
in A.S.No. 61 of 1972. A.S. No. 61 of 1972 
is against an order passed by the lower 
Court declaring that the appellants are 
trespassers on the suit lands, The con- 
tention of the appellants is that they 
are cultivating tenants and, as such, there 
must be a declaration to the effect that 
they are cultivating tenants and not 
trespassers. During the pendency of the 
suit, the petitioners herein were in 
possession and they continued to be in 
possession even after the filing of the 
appeal in this Court by virtue of the stay 
order. Unfortunately, the petitioners did 
not comply with the conditions mentioned 
in the stay order granted by Kuishna- 
swamy Reddy, J., as early as 7th July, 
1972. Subsequent to that it is alleged by 
Mr. T.R. Mani the learned Counsel for 
the respondents, that delivery has been 
effected as early as Igth January, 1973 
owing to the fact that the conditions made 
in the stay petition have not been com- 
plied with. Nevertheless, it is admitted by 
Mr. T.R. Mani that the crops now stand- 
ing on the suit lands, measuring about 2 
acres and odd, are raised by the peti- 
tioners herein. By my order, datcd rst 
November, 1972, I have also extended the 
time for complying with the origina] order 
passed by Krishnaswamy Reddy, J., 
as early as 7th July, 1972 . It is clear 
that the whole matter is at large and the 
question as to whether the petitioners are 
trespassers or not, has to be decided in the 
pending appeal. It is needless to say that 
there cannot be any finality witb regard 
to the orders passed in the Interlocutory 
Application pending disposal of the above 
appeal. To substantiate this principle 
we have decisions such as Mahanth Ram 
Das v. Ganga Das1, and the recent deci- 
sion of this Gourt rendered by 
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Kailasam, J., in Periosami Asari 
and another v. President, Illuppur Panchayat 
Board, Illuppur and 8 others! has been 
cited. Mr. Kumaraswamy Pillai, argues 
to the effect that the Court has ample 
powers to grant extension of time even if 
a petition is filed subsequent to the expiry 
of the stipulated period. I am in com- 
plete agreement with his proposition. 
But, nevertheless, it is purely in the dis- 
cretion of the Court to decide whether 
to grant such an.extension. If the Court 
feels that there is no valid ground made 
out for such extension, it can easily dizmiss 
the applicaticn for extension. Rut, tak- 
ing into consideration the facts of this case 
and also the. averments made in the affi- 
davit for extension of time, I am satis- 
fied that the petitioners must be given 
indulgence to extend the time; granted to 
them. They have already deposited 
Rs. 1,500 on 4th December, 1972 even 
though same ought to have been de_o- 
sited by 15th November, 1972. The 
subsequent deposit for pisanam crops has 
to be made only on or before 15th April, 
1973. I direct the petitioners to deposit 
rent due for the pisanam crops on or before 
15th April, 1973 and continue to comply 
with my order dated 1st November, 1972, 
bereaftex. The delay in paying the kar 
rent which has been paid subsequently on 
4th December, 1972, is excused. As 
regards the payment of Rs. 3000 
directcd to be paid on or before 15th 
January, 1973, the same has not yet been 
paid by the petitioners herein. It is repre- 
sented that this money will be deposited 
by the Petitioners within one weck from 
this date into the trial Court. Hence 
the said delay in depositing the amount is 
also excused. Hence the time to deposit 
the aforesaid amount is extended by one 
week, 


2. The next point that has to be consi- 
dercd is the delivery alleged to have been 
effected on 1gth January, 1973. It is 
clear from the facts of the case that the 
crops standing on the suit lands’ is that 
of the petitioners herein. Mr. T.R. Mani 
produces the delivery athatchi for having 
taken delivery of the suit land on 1gth 
January, 1973. It is ‘stated by Mr. 
Kumaraswamy Pillai that such delivery 
has not been recorded by Court as yet, 
But, nevertheless, as stated by Mr. T.R. 
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Mani th: delivery has been effected as 
per th: records of the Court. Whatever 
it may b¢,'the learned Counsel for the 
petitioners submits that’ his cli nts .who 
allege’that they are the cultivating tenants 
have ‘eff .ctive “possession of the suit lands 
and it cannot be denied that the crops 
now standing on the suit lands which 
have not yet been harvested belong to the 
petitioners herein. It is but necessary, 
pending disposal of the appeal, the 
status quo has to be maintained as far 
as possible provided the petitioners are 
prompt in paying the rents or damages 
which are due to the respondents herc in. 
The quoting of section 144 of the Civil 
Procedure Code by Mr. T.R. Mani will 
have no application to the facts of this 
case and nothing can bar this Court -to 
give relief to the -parties concerncd in 
order to maintain the status -quo and in 
the interests of justice. If tomorrow it 
is found that the petition rs -are the 
cultivating tenants the damages that 
would have been caused by the mere fact 
that the delivery has becn effectcd could 
not be rectified later and the poor tenants 
wil] be out of possession till the disposal 
of the above appeal. Taking all these 
aspects into consideration, and also in 
view of the fact that hereaftcrwards the 
petitioners will strictly abide by the di. ec- 
tions of the Court in respect of the payment 
of the rents due, I am inclined to direct 
the respondents not to-interfere with thé 
possession of the suit lands pending dis-- 
posal of the ahove appeal. The delivery 
effected on, 1gth January, 1973, will not 
be given effect to by the trial Court and 
the petitioners will be allowed to continue 
to be in possession till the disposal of the 
above appeal or till such time the stay is 
vacated for the default that- may be 
committed by the.petitioners in future. 

With these directions this petition for 
extension of time is ordered. 


SJ. Petition for extension 
. | of tim: ovdircd with 
directions, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ° 


Present:—K. Veeraswami G. F 
Raghavan, F. - 


The ee ae Hindu Religious 


and Charitable Endowments, Madras 
Appellan'* 


BERARULALA RAMANUSA JEER. 


and VV, 


U. 


H.H. Perarulala Ramanuja Jeer and 
others Respondents. 


Madras Hindu Religious and „Charitable 
Endowments Act (XXII of 1959), section 
75-C (4) (a)—Scheme of management for 
temple—Rendered inoperative by notification— 
Repeal ‘of earlier  Act—Notification made 
under old Act ceasing to operate by efflux of 
‘time—Scheme. of management ` revived— 
Effect of repeal by a temporary Act or rule of 
an earlier Act or rule—Intention of Legislature. 


A scheme of management was settled for a 
temple in a suit filed in 1921. This 
scheme ceased to operate by reason of a 
notification under the Madras Act II of 
1927. Madras Act (XIX of 1951) repea- 
led Madras Act (II of 1927), but continued 
ths .operation of the notification made 
under the earlier Act for a period of five 
years and vested power in the Govern- 
ment to cancel or continue from time to 
time any suth notification. Madras Act 
(XXII of 1959) repealed Madras Act 
(XIX of 1951). The notification made 
earlier ceased to operate by efflux of time, 
On the question whether the scheme set- 
tled earlier would revive. 


Held:—-If an enactment or a rule, which 
repealed an earlier Act or rule, is ‘itself 
only-a temporary Act or rule, the genéral 
rule is that the earlier Act or rule is 
revivcd once the’ temporary Act of rule 
is spent. There will, how-ver, be nò 
reviv r if it was clearly the intention of 
the Legislature to repeal the earlier Act 
absolutely. That intention may appear 
either expressly or by necessary implica- 
tion. [Para. 3-] 


The scheme cf. administration s }tléd 
earlier has rcvived on the. expiry -of ; the 
notification in the instant case: 


[Para. 4.] 
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Appeal under clause 15 of the Letters 
Patent against the order of the Honoura- 
ble Mr. Justice Kailasam dated 24th 
January, 1969 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 3711 of 
1967 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari calling for the records in O. 
No. 7174 of 1967 and quash the order 
dated 7th July, 1967 on the file of the 
first respondent therein, 


The Government Pleader, for Appellant. 


R. Gopalaswami Ayyangar, Jan and San 
and V. Srinivasa Rao, for Respondent. 


The Judgment of the Court was delivered 
by 

Veeraswami, C.7—The appeal is by 
the Commissioner, Hindu Religious and 
Charitable Endowments, Madras, from 
an order of Kailasam, J., which quashed 
the appellant’s order dated 7th July, 1967. 
The first respondent, Sri Ethiraja Jeer, 
as the head of the Mutt at Sriperumbudur, 
Chingleput District, applied to the appel- 
lant claiming that in accordance: with a 
resolution dated 18th December, 1966, 
he was nominated as successor to Sri 
Thirunayyan Thiruvengada Ramanuja 
Jeer, who had abdicated and surrendered 
his office. On that basis, they want d the 
Commissioner to appoint him as the 
religious trustee of the Sriperumbadur 
temple under clause (5) of the Scheme 
Rules. The Commissioner dismissed that 
petition on the view that the scheme of 
management for the temple, which was 
settled in O.S. No. 30 of 1921, on the file 
of the Court of the Subordinate Judge at 
Chingleput, had ‘been rendered inopera- 
tive by a notification dated roth October, 
1938, under Chapter VI-A of Madras 
Act II of 1927 and the continuance thereof 
until 18th July, 1966, and that the scheme 
of management did not revive on the 
expiry of Act XVI of 1965. The Com- 
missioner was of further opinion that in 
any case the provisions of the sche me were 
inconsistent with the provisions of section 
118 (2) (b) (i) of Madras Act XXII of 1959. 
He, therefore, held that the first respon- 
dent was not entitled to be appointed as 
the religious dharmakarta of the temple, 
though, of course, as Kailasam, J., pointed 
out, this Court, in C.S. No. 85 of 1958, 
had recognised the right of the head of 
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the mutt to be the religious dharmakaria 
of the devasthanam Kailasam, J., 
thought that the scheme would revive as 
the Legislature had not, as the provisions 
of Madras Act XXII of 1959 stand, pro- 
vided to the con On a consid ra- 
tion of the scheme, the learned Judge was 
satisfied that the first respondent was 
entitled to be the religious trustee of the 
devasthanam. 


2. Under the scheme of management 
settled by the Court in O.S. No. 30 of 1921 
provision was made for the appointment 
of two trustees, one of them to manage 
the affairs of the temple and the other to 
bz is charge of the r ligious affairs, who 
was called the religious dharmakaria, 
In O.S.No. 85 of 1958, as we noticed 
earlier, this Court recognised the right 
of the head of the mutt to be the religious 
dharmakarta of the devasthanam. Section 
65-B of Madras Act II of 1927 provided 
that on publication of a notification 
under section 65-A, which, in this case, 
was done on 10th October, 1939, the 
scheme of administration, if any, settled 
for a temple, should cease to apply to 
such a temple. In that case, the Board 
should appoint a salaried Executive 
Officer for the conduct of the affairs of 
the temple. By section 103 (c) of Madras 
Act XIX of 1951, which repealed Madras 
Act IT of 1927, a notification made under 
section 65-A of the 1927 Act should be 
d-emed to he a notification published 
under section 64 of the later Act. Sub- 
section (4) of section 64 of the 1951 Act 
limited the operation of a notification 
under that section to a period of five years 
but vested power in the Government, to 
cancel or continve from time to time 
any such notification, but every time, 
in the case of continuance, for a further 
period or periods not exceeding five years 
at a time. It is common ground that 
the notification in exercise of this power 
was extended from time to time. Madras 
Act XIX of 1951 was repealed and re- 
enacted in the form of Madras Act XXII 
of 1959. Section 75-A of this Act 
provided that a notification made under 
Chapter VI-A of Madras Act II of 1927 
would continue to be in force and shall 
be deemed always to have continued in 
force upto and inclusive of 8th July, 
1965 and for a period of one year there- 
after, This section was introduced by 
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Madras Act XVI of 1965, superseding 
Ordinance 'X of 1965. The notification 
originally made under Chapter VI of 
Act II of 1927 thus ceased to operate on 
and from 16th July, 1968 by efflux of 
time. The question is, whether on expiry 
of the notification, the scheme settled for 
the devasthanam would revive. 


g- We agree witb the learncd Judge that 
it did. The learned Judge thought that 
because section 75-C (4) (a) of Madras 
Act XXII of 1959 confined itself to a 
case of cancellation of the notification 
under sub-section (1) or sub-section (3) 
of that section, and as none of the sub- 
sections of the section stated that the 
scheme should not revive when the notifi- 
cation ceased to operate by efflux of time 
the scheme in this case revived. It is 
true that in the case of a cancellation of 
such a notification, by reason of the 
express provision made in the Act 
the scheme and the rules made there- 
under would not be revived. But the 
reason why we consider that the scheme 
was revived in this case is on the principle 
of interpretation of a reviver of the old 
state of affairs on the expiry by efflux 
of time of a notification or temporary 
statutory provision by reason of which 
the operation of the earlier state of affairs 
had been cancelled or kept suspended for 
a limited period. If an enactment or 
a rule, which repealed an earlier Act or 
rule, is itself only a temporary Act or 
rule, the general rule is that the earlier 
Act or rule is revived once the temporary 

t or rule is spent. On that principle, 


Craies ‘On Statute Law’ in his seventh - 


edition, at page 419, states that inasmuch 
as ex hypothesi a temporary Act expires 
and is not repealed, the rules of construc- 
tion laid down by sections 11 (1) and’38 
(2) of the Interpretation Act, 1889, did 
not apply. There will, however, be no 
revivor if it was clearly the intention of 
the Legislature to repeal the earlier 
Act absolutely. That intention may 
appear either expressly or by necessary 
implication. Crawford is- of the same 
view in his ‘Statutory Construction’— 
1940 edition. He points out that where 
a statute is temporary and limited to a 
given number of years, its effect upon 
a statute which has been repealed and 
supplied by it, is the repealed statute is 
revived ipso facto. Madras Act XIX of 


1951, by section 65, expressly stated that 
a scheme and the rules made thereunder, 
which had ceased to apply to the insti- 
tution by reason of the notification under 
Chapter VI of that Act, should not be 
deemed to be revived by reason of the 
cancellation of the notification or by 
reason of its having ceased to be in force 
by efflux of time. But this provision, 
except as to cancellation cases, was not 
reiterated by section 75-G (4) (a) of 
Madras Act XXII of 1959. It may be 
asked, however, that if in the cancella- 
tion cases there is an express provision in 
section 75-C (4) (a) against reviver, can 
it be said that in the case of expiration 
of a notification by efflux of time, the 
intention of the Legislature could have 
been different? The only answer which 
can be given is that whereas the earlier 
Act speaks against revivor even in the 
case of a notification going out by efflux 
of time, the later Act is silent about it. 
In such a case, the general interpretation 
applicable to expiry of a temporary 
statute by efflux of time should apply. 
We see no necessary implication in section 
75-G (4) (a) that in the case of a notifi- 
cation ceasing to have effect by efflux of 
time, there should be ne reviver of the 
scheme. A temporary statute may do 
one of two things. It may repeal per- 
manently an earlier statute and after 
the expiry of the temporary statute, 
the earlier statute in such a case will not 
be revived. A temporary Act may instead 
of repealing an earlier Act hold up or 
cancel the operation of an earlier Act 
without actually repealing the earlier 
Act permanently. In such a case, on 
the expiry of the temporary statute, the 
earlier statute will be revived, unless of 
course, the temporary statute again pro- 
vided expressly or by necessary intend- 
ment to the contrary, 


4 On that view, we agree with 
Kailasam, J., that the scheme of admi- 
nistration settled by the Court of the 
Subordinate Judge at Chingleput has 
revived on the expiry of the notificatio 
with effect from 16th July, 1966. Since, 
by and large, the basis of the Gommis- 
sioner’s orcer, which is impugned, was 
that the scheme was, not revived, it was 
rightly quashed. The Commissioner was 
of the view that the scheme was also 
inconsistent with the provisions of the 
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Act. But he has not chosen to examine 
carefully which of the provisions of the 
scheme are inconsistent with the pro- 
visions of the Act in the sense, that the 
two provisions examined side by side 
cannot stand tog:ther or operate at the 
same time. It is true, as pointed by the 
learned Government Pleader, that 
Madras Act XXII of 1959 only contem- 
plates two kinds of trustees, hereditury and 
non-hereditary trustee. But the point 
still remains whether the functions of a 
trustce, whether heredit or non— 
hereditary, can be bifurcatcd as religious 
and sesular, and trustees be appointed 
on that basis under the provisions of the 
Act. It is in the light of tkis, the Gom- 
missioner will have to see whether there 
is any provision in the scheme which is 
inconsistent with any provision of the 
Act. We have no doubt that the Com- 
missioner will apply his mind to this 
aspect and dispose of the application 
made by the first respondent in accord- 
ance with this judgment. 


The appeal is dismissed w'th the 


costs of the first respondent. Counsel fee 

Rs, 100. 

S.J. Appeat 
dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P,. S. Kailasam, J. 
Govinda Chetti 

v. 

M.V. Chinnappa Udayar Respondent, 


Civil Procedure Code (V of 1908), Order 7, 
rule 1—Suit for recovery of money—Petition 


Petitioner* 


for amendment of — plaint—Amendment 
based on rhe set out already—Amendment 
may -be allowed. 


In the plaint, the relief that wassought 
for was the recovcry of money which 
had been received by the defcndant on 
execution of a chit, In the column 
relating to cause of action, it was stated 
that the cause of action arose on the 
date when the defendant executcd the 
chit and in the evening when he ex«cutcd 





*C.R.P. No. 1454 of 1972. 1st November, 1972. 
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a promissory note. In the amended 
plaint, the plaintiff sought to introduce 
a relief based on the promissory note. 
The amendment sought for was based 
entirely on the facts set out in the plaint. 
The respondent objected that a suit 
based on the promissory note would have 
been time-barred on the day when the 
amendment petition was filed. 


Held, thatall the relevant facts for claiming 
the relief had been stated in the original 
plaint itself and the mere fact that this 
particular relicf would have been time- 
barred was no ground for refusing the 
amendment. The plaintiff would be 
permitted to carry out the amendment 
sought for in the plaint. [Paras. 3 and 5.] 


Cases referred to : 


Chinnaswami v. Kandaswami, (1969) 1 
M.L.J. 393 : AI.R. 1970 Mad. 81; 
Madina Bibi v. Ismail Durga Assoen, I.L.R. 
1940 Mad. 808 : (190) 1 M.L.J. 872: 
A.LR 1940 Mad 789; Chaan Das v, 
Amir Khan, 39 M.L.J. 195 : A.LR. 1921 
P.C. 50: (1920) 47 I.A. 255; Leach & Co. 
Lid. v. M/s. Jardine Skinner & Go., 1957 
S.G.J.313 : ALR. 1957 S.G. 357: 1957 
S.G.R. 438; Pirgonda Hngonda v. Kalgonda 
Shidgonda, 1957 S.C.J. 971 : ALR. 
1957 S.C. 363 : 1957 S.C.R. 595. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Principal 
District Munsiff, Dharmapuri dated goth 
April, 1972 and made in I.A. No. 871 of 
1971 in O.S. No. 440 of 1969. 


K. Ramamurihy, for Petitioner. 
R. Nadanasabapathy, for Respondent. 


The Court made the following. 


OrprR.—Plaintiff is the petitioner. He 
filed a svit for recovery of money. In the 
plaint be statcd that on 1st April, 1966 
the defendant borrowed -from him 
Rs. 2,000. The defendant gave a chit 
stating that he had received Rs. 2,000. 
In the evening it is alleged by the plaintiff 
that a promissory note was exccutcd by 
the defendant for Rs. 2,000. On 27th 
March, 1969 the plaintiff went to the 
house of the defendant and askcd for the 
money or for am endorsement on the 
promissory- note. It is stated that the 
defendant’s son took the promissory note 


TT] 


and tore it to pieces. In the plaint the 
relief that was sought for was the recovery 
of Rs. 2,000 which had been received 
by the defendant on execution of the chit. 
In the column relating to the cause 
of action it is stated that the cause of 
action arose on the date when tke defen- 
dant executed the chit for Rs. 2,000 and 
in the evening when he executed a pro- 
missory note. In the amended plaint 
the plaintiff sought to introduce a relief 
based on the promissory note which 
the defendant’s son tore on 27th March, 
1969. i 

2. It may be seen that in the original 
plaint itself all the facts have been stated 
to enable the -plaintiff to seek his relief 
on the promissory note. In fact it was 
stated that' the cause of action arose on 
the day when the promisscry note was 
executed on 1st April, 1966. The amend- 
m*nt sought for is based entirely on the 
facts set out in the plaint and there can 
be no objection for allowing such amend- 
ment. ` i : 


The learned Counsel for the respon- 


dent submitted that a suit based on the. 


promissory note would have been time- 
barred on the day when the amendment 
petition was filed on gist June, 1971. 
If the suit had been filed for the first 
time on 21st June, 1971 bas d on the pro- 
missory note it would have been time- 
barred, But as.already stated, all the 
relevant facts for claiming the relief had 
been stated in the original plaint itself 
and the mere fact that this particular 
relief would have been time barred is no 
ground for refusing the amendment. 
The learned Counsel for the respondent 
relied on a decision of a single Judge of 
this Court in Chinnaswami v. Kandaswan.11, 
wherein the learned Judge, observed’ 
that, “the question is one of limitation 
and not one of sympathy or expediency. 
If excusing the delay is permissible, that 
is another matter. , In tbe absence of an 
enabling provision, I do not sce, how, if 
on the date the application for amend- 
ment was made the suit would have been 
barred by limitation, there is any escape 
but that the application has got.to be dis- 
miss¢d on the ground of limitation....” 
The learned Judg? relied on the decision 
in Madina Bibi v. Ismail Durga Assoen’ 


1, (1969) 1 M_L.J. 393 : ALR. 1970 Mad. 81. 
2, LER. (1940) Mad. 808 : (1940) 1 M.LJ. 
872: AIR. 1940 Mad. 789. 7 4% 
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wherein, in the appeal before the High 
Court the learned Counsel prayed that 
he be allowed to amend the plaint and 
turn the suit into a representative one. 
The Beneh observed that if the failure to 
sue in a representative capacity was the 
result of oversight the Court might have 
been disposed in these circumstances to 
allow the amendment, but that is not 
the case. The appellant in her written 
statement raised this very question and 
an issue was framed regarding whether 
the suit sh-uld be in a representative 
capacity or not. Having gone to the 
trial on this issue, the Court held, it was 
too late in the day for the Association 
to ask for leave to amend in the appeal. 
The Bench decision does not support the 
view of the learned single Judge that 
when on the day of the application for 
amendment the suit has become barred 
by limitation there is no escape «xcept to 
dismiss the petition for the Bench observed 
that they might have allowed the amend- 
ment but for the circumstances stated. , 
4 The Privy Council as well as the 
upreme Court have taken the view that 
even though a relief could have become 
time barred on the date when the amend- 
ment is sought for, the pleadings could 
be amendcd. The Privy Council in 
Charan Das v. Amir Khan1, observed: 


“Though the power of a Court to 
amend the plaint should not as a rule 
be exercised where its effect is to take 
away from a defendant a legal right 
which has accrued to him by . lapse of 
time, yet there are cases where such 
considerations are outweighed by the 
special circumstances of a case”. 


The Supreme Court held in Leach & Co., 
Ltd. v. M/s. Jardine Skinner & (Co.2 
that though the Court would, as a rule, 
decline to allow amendmentsif afresh suit 
on the amended claim would be barred by 
limitation on the date of the application 
but that is afactor to be taken into account 
in exercise of the discretion as to whether 
the amendment should be ordered and 
does not affect the the power of the Court 


` to order it, if that is required in the 


interests of justice. The same vicw was 
reitcratcd by the Supreme Court in 


`i. 39 MLJ. 195 : (1920) 47 I.A. 255 : ALR. 
1921 P.G. 50. 
2. 1957 SGR. 438: 


I S.C.J. 3193: 
AIR 1957 S.C. 357. ay J a8 
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Pirgonda Hongonda v. Kalgonda Shidgondu?. 
5. On the face of the decisions of the 
Privy Council and the Supreme Court 
the plea cf the learned Counsel for the 
respondent based on a decision of a single 
Judg: of this Court in Chinnaswami v. 
Kandaswami*, cannot be upheld. In the 
result, the petition is allowed and the 
plaintiff will be permitted to carry out 
the amendment sought for in the plaint. 
The defendant will be at liberty to file 
additional written statement. 

No order as to costs. 


S.J. Petition allowed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—~P. S. Kailasam, 7. 
Shanmugha Udayar and another 


Petitioners* 
v. 
Govinda Udayar and others 
Respondents. 


Madras Court-fees und Suits Vuluation Act 
(XIV of 1955). sections 25 (b), 40 (1)— 
Suit for declaration of title—Plaintifs seeking 
to avoid a final decree of partition made in 
an earlier suit—Plaintiffs not eo’ nominee 
parties in the suit for partiltion—Court fees 
payable. 

The plaintiffs filed suits for declaration of 
their title to the suit properties. They 
sought the relief by avoiding the final 
decree for partition passed in an earlier 
suit which had allotted the properties. 
The plaintiffs valued the suits under 
section 25 (b} of the Madras Court-fees 
and Suits Valuation Act, 1955. The trial 
Court held that the plaintiffs ought to 
value the suits under section 40 (1) of 
the Act. The plaintiffs contendcd that 
they were not parties to the decree in 
the partition suit and section 40 (2) 
did not apply to the case. 


Held, the decision in Narasamma v. 
Satyanarayana, (1951): M L.J. 436 : A.I. 
R 1951 Mad 793,should be held to be 
applicable and Court-fee should be paid 
valuing the suits for the purpose of juris- 
diction under section 25 (b) of the Court- 
fees Act. (Para. 6.] 


I, 1957 S.G.R. 595: I S.G.J. 371: 
A-LR, 1957 S.C. 363. ay ae i 


2. (1969) 1 M.L.J. 393 + A.J.R. 1970 Mad. 81. 
* Q.R.P. Nos. 1831 end 1832 of Be 
Gih November, 1972. 
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Cases referred to: 


State of Utter Pradesh v Ramakrishnan, 
(1970) 2 S.C.R. 588 : ALR 1971 S,C. 
87; Narasamma v. Satyanarayana, (1951) 
1 M.L.J. 436 : A.LR. 1951 Mad. 793. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Tiruvannamalai dated 17th 
‘August, 1971 and made in C.M.A. 
Nos. 8 and 9 of 1971 respectively. (O.S. 
Nos. 446 and 447 of 1968 D.M.C. 
Tiruvannamalai respectively). 


K. Chandramouli for T. R. Rajagopalan 
and V. Janakiraman, for Petitioner. 


M. Srinivasan for K. N. Belasubramaniam, 
for 1st Respondent? 


K. S. Bhakthavatsalam, for Additional 
Government Pleader (on notice from 


Court). 
The Court made the following 


Orprer.—The plaintiffs are the petitioners 
in these revision petitions. They filed 
the suits for declaration and injunction. 
The question that arises for considera- 
tion in these cases is whether the svits 
should be valued under section 25 (b) 
of the Madras Court-fees and Suits 
Valuation Act, 1955, or under section 40 
(1) of the Act. The plaintiffs purchased 
tke suit property from the second defen- 
dant. Defendants 1 and 2 as well as 
one Ramachandran were the sons of one 
Peshkar Udayar. After the demise of 
Peshkar Udayar, defendants 1 and 2 and 
Ramachandran effected a division in 
the properties into three shares in the - 
year 1948. It is further alleged in the 
plaint that there was a koorchit evidenc- 
ing the partition among the brothers, 
One of the legal representatives of one 
of the brothers of defendants 1 and 2 
filed a suit for partition and a prelimi- 
nary decree was passed declaring the 
shares of the brothers and providing that 
as far as possible the properties should be 
divided as amongst them so that they 
would be in possession of properties that 
were allotted to them according to the 
koorchit. The case of the plaintiffs is 
that they purchased two items of pro- 
perties from the second defendant, that 
due to collusion between the defendants 
1 and 2 in that suit the properties which 


1 


were allotted to the second defendant 
under the koorchit and which the plain- 
tiffs purchased were allotted to the first 
defendant. The plaintiffs therefore seek 
the relief by avoiding the final decree 


which allotted the properties to the 
parties, The relief which the plaintiffs 
seek are; ` 


(1) Declaring the title of the plaintiff 
to the suit properties; 


(2) To restrain the first defendant, 
his men, agents or servants from inter- 
fering with the possession and enjoy- 
ment of the schedule mentioned pro- 
perties of'the plaintiff by means of a 
permanent injunction”. 


2. The plaintiffs valued the suits under 
section 25 (b) of the Court-fees Act and a 
check-slip was issued in each of the suits 
by the Court-fees Examiner that the 
Court-fee should be paid under section 
40 (1) of the Act. The trial Court, 
after considering the contention of the 
parties beld that the plaintiffs ought to 
value the suit under section 40 (1) of the 
Act, and if the suits were so valued, the 
trial Court would have no pecuniary 
jurisdiction to try the suit. The plaints 
were ordered to be returned for presenta- 
tion to the proper Court having juris- 
dition. On appeal by the plaintiffs, the 
lower appellate Court confirmed the 
decision of the trial Court holding that 
the plaintiffs should value the suits 
under section 40 (1) of the Court-fees 


Act. 


3- It is contended on behalf of the 
plaintiffs that they were not parties to 
the decree in the partition suit and that 
all that they: pray for is for declaration of 
title to the suit property, on the strength 
of the sale in their favour by the second 
defendant. Section 25 (b) of the Court- 
fees and Suits Valuation Act, 1955 runs 


as follows: i 


‘*In a suit for a declaratory decree or 
order, whether with or without conse- 
quential relief, not falling under section 
26— 


where the prayer is for a declaration and 
for consequential injunction and the 
relief sought is with reference to any 
immovable property, fee shall be com- 
puted on one-half of the market value 
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of the property or on rupees three 
hundred, eye is higher”. 


The market value of the land in svits 
falling under section 25 (b) is 30 times 
the survey assessment if the land is a 
ryotwari land. A court-fee thus pay- 
able under section 25 (b) will only be 
Rs. goo. Under section 40 (1) of the 
Court-fees Act, it is provided: 


“In a suit for cancellation of a decree 
for money or other property having a 
moncy value, or other document which 
purports or operates to create, declare, 
assign, limit or extinguish, whether in 
present or in future, any right, title 
or interest in money, movable or 
immovable property, fee shall be 
computed on the value of the subject 
matter of the suit, and such value shall 
be deemed to be—’ 


If the whole decree or other document 
is sought tobe cancelled, the amount 
or value of the property for which the 
decree was passed or other document 
was executed”, 


Thus, if the valuation is to be according 
to section 40 (1) of the Act, the District 
Munsiff will have no jurisdiction to try 
these suits, 


4. As to the scope of section 40 (1) 
of the Court-fees Act, a recent decision 
of the Supreme Court reported in State T 
Uttar Pradesh v. Ramakrishnan1, was cited. 
In that case, one Radhey Lal instituted 
Suit No. 4 of 1950 for declaration that 
he was the owner in possession of the 
estate left by Dhan Devi. One Ram 
Krishnan was impleaded as a party- 
defendant and the suit was decreed ex 
parte, Ram Krishnan subsequently 
filed. Suit No. 14 of 1956 against 
the heirs of Radhey Lal. 
tention urged by Ram Krishnan 
was that Radhey Lal represented to 
him that a compromise decree will be 
obtained in that suit, but thereafter 
taking advantage of his ignorance Radhey 
Lal obtained an ex parte decree. The 
reliefs claimed by him were (a) that a 
declaratory decree in favour of the 
plaintiff against the defendants declaring 
the plaintiff as the owner of the pro- 
perties and (b) in case in the opinion 





t. (1970) 2S,C.R. 588; ALR. 1971 S,G, 87, 


The con- . 
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of the Court, prayer (a) cannot be granted, 
then alternatively, declaration declaring 
the plaintiff as the owner of the properties 
and the decree in Suit No. 4 of 1950 
has no adverse effect on the rights of the 
plaintiff. The Supreme Court consi- 
dered the relevant provisions of the 
Uttar Pradesh Court-fees Act and held 
that a decree for declaration of title to 
money or other property is not a decree 
for money or other property and that the 
expression, in section 7 (IV-A) of tbe 
Uttar Pradesh Act which provides that 
in suits for or involving cancellation of 
or adjudging void or voidable a decree 
for money: or other property having a 
market value, or an instrument securing 
money or other property having value, 
namely ‘decree for money or otber pro- 
perty? means only a decree for recovery 
of money or other property, and does 
not include a decree concerning title to 
money or other property. On the basis 
of the above decision it was submitted 
that the relief claimed for declaration of 
the plaintiff’s title would not amount 
to cancellation of a decrce for property. 
This contention may be sound so far as 
the preliminary. decree in a partition 
suit where. the decree declared only the 
shares of the parties and reserved the 
right of the partics to apply for a final 
decree and for possession. Butin this case 
the-decree that is sought to be challenged 
is a final decree which provides that each 
of the sharers is entitled to a particular 
item of property and therefore these suits 
will be for cancellation of the decree for 
property and therefore the plaintiff’s 
cannot rely on the Supreme Court deci- 
sjon. 

5. However, in a Bench decision of this 
Court reported in Narasamma v. Satya- 
narayana!, the Court held that section 
(IV-A) of the Court fees Act (VII 
of 1870) is applicable only to a case 
where a person was. co nominee a 
party to the decree sought to be set aside. 
In other cases, it was held, that section 
17-A which corresponds to section 25 (b) 
of the Act was applicable and a fixed 
Court-fee was payable. But rule 2 of 
the Covrt-fze Rulcs had effected a chang ` 
in the law as previously understood and 
when the person not a party to a decree 
sues for a declaration.that the decree is 
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not binding on him or his interest, he 
must pay cd valorem Court-fee on the 
amount of the decree or the value 
of the property. After the passing of 
the new Court fees and Suits Valuation 
Act 1887, section 87 has repealed the 
Suits Valuation Act, 1887, in its applica- 
tion to the State of Madras. Rule 2 
of the Court-fees Rules which was relied 
on in the Bench decision of this Court 
above referred to, is therefore no longer 
applicable and resort will have to be 
made to Article 17-A which correspon 

to the present section 25 (b). 7 


6. It was sought to be argued that though 
the plaintiffs are- not ¢o- nominee parties, 
they are claiming title dough the second 
defendanf, in other words, as purchaser 
from the second defendant he is entitled 
to the share of the second defendant only 
and standing in the shoes of the second 
defendant he cannot seek. to have thé 
decree for partition set aside. Strict] 

construing the observations of the Bench 
that the Rule is not applicable, the pro- 
visions under section 7 (IV-A) are appli- 
cable only to ¢o nomine parties and 
Article 17-A is applicable to persons who 
were not go nominee parties. The plaintiffs 
in the action submit that they being not 
20 nminse parties, the provisions under 
section 25 (b) are applicable. Further 
it has to be noted in this case the plaintiffs 
are not claiming through the second 
defendant though as purchasers from 
the second defendant, they would be 
entitled to the rights of the second defen-. 
dant. The contention of the plaintiffs 
was that due-to collusion between the 
second defendant and his brother, the 
properties which were separately enjoyed 
by the second defendant were allotted 
to the first defendant. On the allegation 
of collusion, the plaintiffs question the 
validity of the final decree and accused 
the second defendant guilty of collusion. 
In these circumstances it cannot be said 
that the character of the plaintiffs in the 
suits is that of representatives of the second 
defendant. ‘Therefore the decision in 
Narasamma v. Satyanarayana!, should be 
held to be applicable and Court fee paid 
valuing the suits for the purpose of juri 

diction under section 25 (b) of the Court- 
fees Act, sos : 


I, (1951) 1.MLLJ. 436 : AIR. 1951 Mad. 793. 


VW] 


The petitions are allowed and the 
plaintiff-petitioner3 will re-present the 
plaints before the District Munsiff 
who will, take the suits on file and 
dispose them of according to law. No 
costs. I place on record my thanks for 
the assistance rendered by Mr. Baktha- 
vatsalam, in this case as amicus curiae, 


S.J. Petitions allowed. 





IN THE' HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presenr.—P. S. Kailasam, F. 
Krishnaswami Mudaliar .. Petitioner” 
v. 


The Authorised Officer (Madrag 
Land Reforms) Cuddalore having 
his office at 7, Eswaran Koil Stree 
Manjakuppam, Cuddalore ; 
` : Respondent, 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LVIIT of 1961), sections 10(5), 
78—Sale of land after notified date—Purchaser's 
plea that the land should be included in the 
ceiling area of the vendor—Authorised off cer 
rejecting request—Validity—Scope of section 
10 (5). ai: ; 


If the objection of a purchaser after the 
notifi- d date has to be completely igncred, 
there is no point in section 10 (5) of the 
Madras ‘Land Reforms (Fixation of 
Ceiling on Land) Act rc quiring the objec- 
tions to be received from the objectors 
and passing orders after bearing the 
ohjections. The intention of section 10 (5 
obviously is to hear the objectors ap 
to pass orders after considering their 
imercstr, In this view, the Autho- 
riscd Officer would be acting within 
his powcr if he allots the land that had 
been assigncd to a third party after the 
notified date for valuable consideration 
within the ceiling area of the person 
submitting the return. Section 78 pro- 
vides for appeal against an-order passed 
by the Authorised Officer under section 
10 (5) by the Govcrnmcnt or by any 
person aggri-vcd by any such decision. 
The effect of section 10 (5) and section 78 
is obviously to protect the interests of 
persons interestcd in the land ‘described 
* C.R.P. No, 138 of 1972. 4th December, 1972. 
4 . i ci 
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in the draft statement made by the f 
Authoriscd Officer. [Para. 2.] 


Cases referred to: 


Kaltaperumal Nattar v. Authorised Officer, 
Land Reforms, (1969) 82 L.W. 561; 
A. Mhimnd Ibrahim v. The Au'horised 
Officer, Guddailore, G.R.P.No 318 of 1968. 


Petition under section 83 of Madras 
Act (LVIII of 1961) read with section 115 
of Central Act V of 1908 praying the 
High Court to revise the order of the 
Court of the Subordinate Judge 
(Land Tribunal) Cuddalore, dated 18th 
November, 1971 and made in C.M.A. 
No. 17 of 1967,- A.M.R.I. 29-P dated 
20th October, 1966 on the file of the 
Authorised Officer (Land: Reforms), 


Cuddalore. 
S., Thyagaraja Iyer, for Petitioner. 
G. R. Lakskmanan,.for Additional 


Government Pleader, for Respondent. 
The Court made the following 


Orper.—The appellant in C.M.A. No. 
17 of 1967 on the file of the Court of 
the Subordinate Judge (Land Tribunal), 
Cuddalore, is the petitioner. He filed 
an objection petition before the Autho- 
rised Officer, Land Reforms, Cuddalore, 
praying that the land which he purchased 
from one’ Papayee Ammal may be 
included within the ceiling area of the 
said Papayee Ammal. The petitioner 
purchased the land from Papayee Ammal 
on 21st November, 1962. The notified 
date was 2nd October, 1962. Tre plea 
of the petitioner is that so far as the 
extent of the land purchased by him 
is concerned, it should be included within 
the ceiling area of Papayee Ammal. The 
Authorised Officer held that as the sale 
in favour of the petitioner was after 
the notified date, he will not recognise 
it and that the request of the petitioner 
that the said extent should bz included 
within the ceiling area of Papayee Ammal 
has to be rejected. 


2. Section 8 of the Madras Land Reforms 
(Fixation of Ceiling on Land) Act, 1961, 
requircs that a person holding land in 
excess of 30 standard acres should furnish 
a return. Several particulars are re- 
quired under this scction. Section 8 


(1) (viii) requircs the person holding 
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land in excess of 30 standard acres to 
give particulars of the land which he 
desires to retain within the ceiling area 
and the land which he desires to be 
declared as surplus land. The Authorised 
Officer in preparing and publishing the 
draft statement as regards the land in 
excess of the ceiling area is required to 
state under section 10 (1) (oiii) the parti- 
culars of the land which such person 
desires to retain within the ceiling area 
and under section 10 (1) (xi) the parti- 
culars of the land proposed to be declared 
as surplus land. Section 10 (3) pro- 
vides that if any person has failed to 
specify the particulars of the land which 
he desires to retain within his ceiling 
limit the, Authorised Officer shall, as 
far as practicable, specify in the draft 
statement, the land which is capable of 
easy and convenient enjoyment as the 
land to be retained by such person within 
his ceiling area. If any person has 
specified the particulars of the land which 
he desires to retain within his ceiling 
area, section Io (4) provides that the 
Authorised Officer shall, as far as practi- 
cable, declare the same Jand as comprised 
within his ceiling area. There are three 
provisos to this sub-section, requiring the 
Authorised Officer, as far as possible 
to declare the land stated by the holder 
to be within his ceiling area. The first 
proviso relates to the allotment of land 
to the holder when that person had dimini- 
shed by wilful act the utility of the land. 
The second proviso relates to declaration 
of the share of any person in the land 
held by an agricultural company. The 
third proviso requires that the Autho- 
rised Officer shall as far as practicable 
declare the land which is capable of easy 
and convenient enjoyment. The three 
provisos do not deal with the allotment of 
any land that had been assigned by the 
holder to a third party, either before or 
after the notified date. But section 10 
(5) confers certain powers on the Autho- 
rised Officer. It provides that after 
the draft statement is published, a copy 
thereof shall be served on the persons 
concerned, the tenants, creditors and all 
other persons, who, in the opinion of the 
Authorised Officer, are interested in 
the Jand to which such draft statement 
relates, together with a notice stating 
that any objection to the draft statement 
shall be preferred within sixty days from 
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the service of such notice. The Autho- 
rised Officer is empowered to consider 
the objection received and to pass such 
orders as he deems fit. Section 10 (5) 
contemplates notice to all persons inte- 
rested in the land to which the draft 
statement relates. The draft statement 
relates not only to the ceiling area deter- 
mined by the Authorised Officer but it 
also relates to the area which is placed 
outside the ceiling area of the person 
concerned. A person who has purchased 
a property either before or after the 
notified date will have an interest in 
the land and as such he is a person entitled 
to notice, under section 10 (5). No doubc, 
section 23 provides that the Authorised 
Officer shall not take into consideration 
any transfer effected on or after the 
notified date and before the date of the 
publication of the final statement under 
section 12 or 14. The effect of this pro- 
vision will be that the Authorised Officer 
will not exclude that area from the bolding 
of the person who submits a return under 
section 8. The question is, whether under 
section 10 (5) the Authorised Officer 
is entitled to hear the objection that may 
be raised by a transferee after the notified 
date and pass such ordershe may as deem 
fit after hearingit. Iftte objection of a 
purchaser after the notified date has to 







to be received from the objectors and 
passing orders after hearing the objections, 
The intention of section 10 (5) obvious 
is to hear the objectors and to pass orders 
after considering their interests. In thi 


party after the notified date for valuable 
consideration within the ceiling are 

of the person submitting the return. 
Section 78 provides for appeal against 
an order passed by the Authorised Office 

under section 10 (5) by the Government 
or by any person aggrieved by any such 
decision. The effect of section 10 (5) 
and section 78 is obviously to protect 
the interests of persons interested in the 
land described in the draft statement madc 
by the Authorised Officer. 


. In A. Mohamed Ibrahim v. The Authorised 
Officer, Cuddalore1, this Court has held 





1. GRP, No. 918 of 1968, 


II} 


that a person who has purchased 
a property after the notified date is a 
person interested under section 10 (5) 
of the Act and the non-issue of notice 
under section ro (5) would vitiate 
the proceedings. On behalf of the 
Government the decision in Faliapernmal 
Nattar v. Authorised Officer, Land Reforms}, 
was relied on. In that case, not only 
was the draft notification made but the 
Authorised Officer published the final 
statement under section 12. After the 
lands w2re proposed to be taken for a 
public purpose, the purchaser objected. 
Thus it will be seen that the Authorised 
Officer had no notice of the transfer, 
when he made the draft statement or 
proceeded to give notice under section 
10 (5) of the Act. The decision in that 
case that the transfer by a person holding 
land in excess of the ceiling area after the 
notified date should not be taken into 
account has to be confined to the facts 
of that case. 


4. In the circumstances, the Authorised 
Officer ought to have considered the 
plea of the petitioner that the land which 
he purchased shovld be included within 
the ceiling area of Papayee Ammal. This 
petition is therefore allowed and the 
matter is remanded to the Authorised 
Officer for disposal of the objection peti- 
tion according to law. There will be no 
order as to costs, 


S.J. 


GOUTHAMCHAND JAIN 0. 


Petition allow d. 





1. (1969) 82 L.W. 561. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 


STATE OF TAMIL NADU. 


PRESENT:—K. Veeraswami, C.F., and V. V. 
Raghavan, F. 


H. Gouthamchand Jain .. 


U. 


The State of Tamil Nadu, represen" 

ted by the Secretary, Department of 

Finance, Fort St. George, Madras-9. 
.. Respondent, 


Constitution of India (1950), Articles 298, 
258 (1), Seventh schedule, List I, Entry 40, 
List II, Entry 34—Raffle tickets—Sale in 
Tamil Nadu of tickets of State Lotteries 
organised and condtcted by other States— 
Prohibition order by the Government of Tamil 
Nadu of such sale—Ban order intra vires, 


Petitioner" 


Though Entry 40 of List I, in Seventh 
Schedule and Entry 34 of List II (State 
List) of the Constitution overlap to some 
extent, in view of.the specific entry rela- 
ting to lotteries organised by the Govern- 
ment of India or the Government of a 
State (Entry 40 of List I) it is only the 
Union Parliament that has power to 
legislate on the said subject, [Para, 7.] 


The languag: of Entry 40 of List I of 
the Seventh Schedule itself presupposes 
that a State has power to organise and 
conduct a lottery. A lottery organised 
by the State would, therefore, be lawful. 


(Para. 12.] 


There is no law enacted regulating lotte- 
ries run by the Central or the State 
Government but that would not invali- 
date the impugned ban order made by the 
Government. If the Government consi- 
dered that the exclusion of the sale of 
lottery tickets of other States in this State 
will be advantageous to them in the 
conduct of their lottery, it cannot be 
said that the Government has ex-eeded 
its powers by imposing a ban acting in 
pursuance of the entrustment order. The 
ban order is consistent with the object 
of the entrustment order. The entrust- 
ment order carries with it all powers 
which the State Government may take 


*W.P, No, 54 of 1972. 
304 October, 1972. 
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to realise the maximum collection. Hav- 
ing regard to the s-ope of the delegated 
power under Article 258 (1) of the Consti- 
tution, the State Government was com- 
petcnt to make the impugned Government 
Order. [Paras. 16 and 19.] 


Cases referred to: 


State of Bombay v. R.M.D. Chamarbaugwala, 
A.LR. 1957 S.C. 699: 1957 S.C.J. 607: 
1957 S.CG.R. 874: (1957) 2 An.W.R. 
(S.C.) 87: (1957) 2 M.L.J. (S.C.) 87: 
(1957) M.L.J. (Crl.) 558; Bidi Supply Co. v 
Union of India, A.I.R. 1956 S.C. 479: 
1956 S.C.J. 492: 1956 S.C.R. 267; 
Eshugbavi Eleko v. Officer Administering the 
Government of Nigeria, A.I.R. 1931 P.G. 
248: 61 M.L.J. 975; State of Patiala and 
E.P. States Union, Patiala v. Mohinder Singh 
Natha Singh, A.1.R. 1958 Punj. 325; Bishan 
Das and others v. State of Punjab, A.I.R. 1961 
S.C. 1570: (1962) 2 S.C.R. 69: (1963) 1 
S.C.J. 405; Agbar v. Metropolitan Police 
Commissioner, (1969) 2 AUE.R. 707; M/s. 
Kamal Agency v. The State of Maharashtra, 
A.LR. 1971 Bom. 332; Shri Indravadan 
Chimanlal Thakkar v. The State of Gujarat, 
S.C.A.No. 1309 of 1970; Navinchandra C. 
Shah v. The State of Makarashtra,O.0.C.J. 
Appeal No. 21 of 1969; Fayantialal Amratlal 
Shodhan v. P.N. Rana, A.1.R. 1964 S.C. 648 
:(1964) 5 S.C:R. 294; Edward Mills’ 
Case, (1935) 1 S.C.R. 735: 1955 S.C.J. 
42: (1955) 1 M.L.J. (8.C.) 1: ALR. 
1955 S.C. 25. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records in G.O.Ms. No. 1800 on the 
file of the respondent therein and quash 
the order dated 23rd December, 197! 
and made therein. 


M. K. Nambiar for G. Venkataraman and 
A. L. Somayaji, for Petitioner. 


The Government Pleader, for Respondent. 


The Judgment of the Court was delivered 
by 

Raghavan, 7.—This is a writ petition 
seeking to quash the order of the respon- 
dent in G.O.Ms. No. 1800, Finance 
(Raffle) dat.d agrd December, 1971. 
Prior to the impugned order the respon- 
dent passed G,O. Ms. No. 1589, Finance 
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(Raffle) dated 8th November, 1971 pro* 
hibiting the sale within the State of Tamil 
Nadu of all Government Raffle tickets of 
States other than those of the Govern- 
ment of Tami! Nadu notwithstanding the 
reciprocal arrangements entered into 
between the Government of Tamil Nadu 
with the other States. The impugned 
order prohibited, on and from Ist January, 
1972, the sale within the State of Tamil 
Nadv of all Raffle tickets of other Stetcs. 
The questions raised in the writ petition 
are whether the respondent, Tamil Nadu 
Government ,has power or authority to 
ban the sale in the Tamil Nadu of tickets 
of State lotteries organised and conducted 
by the other States in the Union of India 
and whether the ban order is ultra vires. 


a. The petitioner is carrying on business, 
in Madras, in the purchase and sale of 
Raffle tickets of the various States in the 
Union of India, such as Tamil Nadu, 
Mysore, Kerala, Rajasthan, Maharashtra, 
Punjab, Haryana, Delhi, Jammu and 
Kashmir, United Province, except the 
State of Gujarat and Andhra Pradesh. 
He is the agent for the sale of Raffle tickets 
of the States of Tamil Nadu, Punjab and 
Haryana, Rajasthan and Delhi. He is 
also the authorised sub-agent for, the 
sale of raffle tickets of the State of Mysore. 
The petitioner’s case is that those raffles 
are organised and conductcd by the 
various States in the Union of India as a 
regular commercial activity with a profit 
motive in order to mobilise savings, ,to 
finance their various development pro- 
grammes and projects that the profits 
earned are meant to be utilised for welfare 
activities, that each State has a Director 
and regular staff to look after the said 
activity, that the State appoints sole 
selling agen's and sub-agents on regular 
commercial basis, that the State of Tamil 
Nadu has entered into reciprocal arrange- 
ments with other States in the Union of 
India under the terms of which consent 
is given for the sale of their tickets in the 
State of Tamil Nadu and vice versa 
and that the respondent without termi- 
nating the reciprocal arrangements passed 
the order dated 8th November, 1971 pro- 
hibiting the sale within the State of Tamil 
Nadu of Raffle tickets other than those of 
Tamil Nadu with immediate effect, that the 
Police in pursuance of the aforesaid order 
seizcd the Raffle tickets of various other 
States from the petitioner and persons 


j 


ort 


like him a d the respondent also released 
a Press Note stating that the Government 
would enforce strictly the order datcd 8th 
November, 1971, prohibiting the sale’ of 
raffle tickets of other States. The peti- 
tioner thereupon filed W.P, No. 3457 of 
1971 seeking for the issue of a writ of 
certirorari to quash the order of the 
Government datcd 8th Novembér, 1971, 
referrcd'to above. Along with the said 
writ petition the petitioner also filed W.M. 
P. No. 5357 of 1971, for suspending the 
operation of the said order. The writ 
.petition was admitted and interim sus- 
pension of the order of the Government 
wasissued. At the time of the final hear- 
ing of the stay petition a later order of 
the Government in G.O.Ms. No. 1657 
dated 28th November, 1971, was produced 
before this Court to the effect that the 
ban order issued on 8th November, 1971, 
shall not be in operation until further 
orders!so far as the Statcs with whom 
reciprocal arrangements have been entered 
into by, the State of Tamil Nadu. By 
reason of the said order of the Govern- 
ment dated 28th November, 1971, the 
petitioner was able to sell the tickets of 
other States with whom the State of 
Tamil Nadu had entered into reciprocal 
arrangements. But after terminating the 
reciprocal agreements with the other 
States the Government of Tamil Nadu 
issued the order dat d 23rd Deccmber, 
1971, prohibiting the sale of other State 
raffle tickets in Tamil Nadu with ¢ffect 
from Ist January, 1972. . The petitioner 
thereupon filcd W.M.P. No. 6083 of 1971 
in W.P.No. 3457 of 1971 for the suspen- 
sion of the operation of the order of the 
Government dated 23rd December, 1971. 
This Court passed an interim order 
dated goth Dsc*mber, 1971, suspending 
the’ operation of. the Government order 
dated 23rd December, 1971, which was 
confirmed at the final hearing. The 
petitioner has also filed W.P. No. 54 of 
1972 to quash the order of the Govcrn- 
ment in G.O.Ms. No. 1800, dated 23rd 
December, 1971 and the above petition 
in, the first instance came up before 
Ramaprasada Rao, J., who considered 
that the same should be heard by a 
Division Bench in view of the importance 
of the questions raised. The writ petition 
is now bzfore us. It may be mentioned 
at the outset that W.P.No. 3457 of 1971, 
was dismisscd as having become infruc- 
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tuous, by reason of the filing of the present 
writ petition. 


3. The main grounds of attack in the 
writ petition are as follows:— 


(1) The respondent is not competent to 
pass the impugned order and the same 
is ulira vires the powers of the respon- 
dent, as it relates to entry 40 of List I 
of the VII Sehedule being lotteries orga- 
nised by the Government of India or 
the Government of-a State which are 
exclusively within the legislative com- 
petence of the Union Parliament and 
no law relating to the subject has been 
made by Parliament; 


(2) The entrustment order made by the 
President under Article 258 (1) of the 
Constitution conferring power on the 
Tamil Nadu Government in regard: to 
the conduct of State Lotterics does not 


urns the State Govcrnment to issue 


an orders prohibiting the sale of raffle 
tickets of other States within the territory 
of the State of Tamil Nadu; 


(3) The petitioner is carrying on the 
business of purchase and sale of tickets for 
lotteries conducted by the various State 
Government and the ban order issued by 
the State of Tamil Nadu infringes his 
right to carry 0. his trade or business and 
that the ban order is nothing more than 
an executive fiat, which is not covered by 
the entrustment order; 


(4) Section’ 294-A of the Indian Penal 
Code specifically exempts a State Lottery 
from its purview and that carrying on such 
activity, viz., sale and purchase of State 
Lottery tickets is not an unlawful or an 
unauthorised activity; 


(5) The impugnzd Government Order 
amounts to an unreasonable restriction on 
the petitioner’s right to carry on his 
business guarantecd under Article 19 (1) 
(g) of the Constitution; and 


(6) It is only the Central Government 
that can legislate on matters regarding 
lotteries organised by the Government 
of India or the Government of a State 
and the State has‘ no competence to 
legislate on this subject or pass orders in 
respect of which they have no legislative 
competence, 


` 
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. The respondent filed a counter affi- 
vit. While admitting existence of reci- 
procal arrangements between the Tamil 
Nadu Government and the various States 
as mentioned in the petitioner’s affidavit, 
the contentions put forward are as follows: 


(1) The various States carrying on Raffles 
have not by themselves come to this 
Court challenging the impugned Govern- 
ment Order and consequently their agent, 
the petitioner, cannot maintain the peti- 
tion. Further he has no legally protected 
right entitling him to carry on the business 
of selling lottery tickets of other States 
in the State of Tamil Nadu. 


(2) Lotteries are per se gambling and it is 
open to the State Government to restrict 
or ban the sale of lottery tickets of other 
States within-the State of Tamil Nadu and 
that the petitioner cannot claim a vested 
right to carry on the sales of their lottery 
tickets in the State of Tamil Nadu. 


(3) Tre contention of the petitioner 
based upon Article 258 (1) of the Consti- 
tution is not correct and by reason of the 
entrustment order the Government of 
Tamil Nadu has ample powers to run 
raffles efficiently and to the maximum 
advantage and when their sales are affec- 
ted, it is open to them to safeguard their 
interest by banning the sale of lottery 
tickets of other States in this State. 


(4) The petitioner cannot complain that 
his right to trade or carry on of bis business 
is in any way curtailed nor is bis funda- 
mental right under Article 1g (1) (g) of 
the Constitution infringed. 


The petitioner filed a reply affidavit 
contending that a lottery does not amount 
to gambling, that the two concepts are 
wholly different and that even on the 
assumption that lotteries amount to gamb- 
ling, th e respondent is not entitled to ban 
the sale of lottery tickets of other Statcs 
on the ground that the lottery is gambling 
while at the same time themselves running 
the lottery, that freedom of trade is violat- 
ed, that the petitioner is not agitating the 
case of the other State Governments and 
that it is not clear under what source of 
power the respondent has acted in making 
the impugned order. 


6. Atthe outset we may mention that 
lotteries have from ancient times been 
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known as a form of gambling and have been 

looked upon with disfavour. It involves 
no skill or knowledge and depends only on 
chance. In India, keeping lottery office 
is made an offence under the Indian Penal 
Code, the only exception being a lottery 
organised by the Central or the State 
Government. Before proceeding to deal 
with the relevant contentions put for- 
ward, we shall briefly deal with the factual 
position leading to the passing of the 
impugned order, 


7. In or about 1968 some of the State 
Governments were keen on running 
lotteries to tap resources from the country 
to finance their development plans, but 
they had not themselves the power to 
run lotteries without the specific authori- 
sation from the Central Government. 
The relevant entry in the Seventh 
Schedule to the Constitution is entry 
40 which runs as follows:— 


“Lotteries organised by the Govern- 
ment of India or the Government of a 
State”. 


We may also refer to Entry 34 of List II 
(State List ) relating to betting and gamb- 
ling. Though the above two entries 
overlap to some extent, in view of the 
specific entry relating to lotterics organi- 
sed by the Government of India or the 
Government of a State (Entry 40 of List I) 
it is only the Union Parliament that has 
power to legislate on the said subject. 
Article 246 of the Constitution confers o 
the Union Parliament exclusive power 
to legislate in respect of an entry in List 
I and the power to legislate on lotteries 
organised by the Government of India or 
the Government of a State is the exclusive 
power of the Union Parliament. It is 
common ground that the Union Parlia- 
ment has not legislated on the subject 
covered by Entry 40 of List I. 


8. However, under Article 298 of the 
Constitution the executive power of the 
Union and of each State shall extend to 
the carrying on o jany trade or business, 
Article 258 (1) of the Constitution 
empowers the President to entrust to the 
Government ofa State or its officers, 
functions in relation to any matter to 
which the executive power of the Union 
extends. The various State Governments 
who are competent to grant sanction for 


it} 


the conduct of lotteries organised by 
private individuals, organisations, insti- 
tutions, etc., have no power themselves 
to run lotteries, they therefore applied 
to the Government of India seeking 
permission to run such lotteries, In that 
context the Government of India exa- 
mined the question of the conduct of 
lotteries by the various State Govern- 
ments. By the letter dated tst July, 1958, 
the Ministry of Home Affairs, Govern- 
ment of India, communicated to the 
Chief Secretaries to the Government of 
various States which were intent on con- 
ducting lotteries as follows:— 


“The constitutional position in this 
regard is that while State Governments 
are competent to grant sanctionfor the 
conduct of lotteries orgainsed by private 
individuals, organisations, institutions 
etc., lotteries organised by State Govern- 
ments themselves are governed by item 
40 of List I of the Seventh Sehedule of 
the Constitution of India. The execu- 
tive power of the union, therefore 
extends to lotteries conducted by State 
Governments and that State Govern- 
ments are not competent to conduct 
lotteries without the necessary authori- 
sation of the Central Government. 


2, As regards the question of authori- 
sing States to hold lotteries, the Central 
Government were in _ principle 
opposed to the holding or authorisa- 
tion of lotteries. However, some State 
Governments have represented that 
conduct of lotteries by them would help 
them to mobilise savings and to find 
funds for financing their development 
plans. Considering all aspects of the 
matter, it has, now, been decided that 
the policy regarding authorising State 
Governments to conduct lotteries be 
liberalised, if the State Governments 
consider such action desirable. 


At the same time, it is also felt that 
suitable steps should be taken to safe- 
guard the interests of such State Govern- 
ments, who, as a matter of policy, do 
not desire to start State lotteries or 
permit sale of tickets of lotteries organi- 
sed in other States within their juris- 
diction. In order to avoid objections 
from such States, it has been decided 
that the Central Governments’ permis- 
sion for conducting State Lotteries 
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is available on the condition that tickets 
of such a lottery will not be sold in 
another State without the express con- 
sent of the State Government concer- 
ned. I am to add that in order to achi- 
eve this object an amendment of section 
294-A, Indian Penal Code, is being 
undertaken to make sale of tickets 
without the consent of the State Govern- 
ment concerned, a penal offence.” 


The President further entrusted the 
Government of Tamil Nadu under Article 
258 (1) of the Constitution of India with 
the executive power of the Union in 
respect of lotteries organised by the State 
Government, The President permitted 
the Government of Tamil Nadu to con- 
duct State lotteries subject to the con- 
dition that the tickets of the lottery shall 
not be sold in the other States without 
the permission of the Government of that 
State. There have been reciprocal agree- 
ments between the State of Tamil Nadu 
and various other States in and by which 
tickets in respect of lotteries conducted by 
the Tamil Nadu Government have been 
allowed to be sold in other States and the 
lottery tickets conducted by the other 
States were permitted to be sold within 
the State of Tamil Nadu. 


. Similar entrustment orders were made 
By the President to some of the other 
States in the Union and in accordance 
with such orders all the States except 
Gujarat and Andhra Pradesh have been 
conducting lotteries. Each of such 
States conducting lotteries entered into 
reciprocal arrangements with one another 
and the lottery tickets of those States 
were allowed to be sold in the State of 
Tamil Nadu. As already stated, the 
petitioner, who is ing on business 
in Tamil Nadu, claims to be the agent or 
sub-agent for sale of lottery tickets con- 
ducted by the other States as also that 
of Tamil Nadu. By reason of the sale 
of tickets of other States in this State the 
income from the sale of Tamil Nadu 
lottery tickets was seriously affected. 
It is presumably with a view to derive 
the maximum benefit from the sale of its 
lottery tickets, the Government of Tamil 
Nadu has passed the impugned orders, 


10. In G.O.Ms. No. 1589, Finance 
(Raffle) dated 8th November, 1971, the 
Government of Tamil Nadu prohibited 


3) 
the sale within the State of Tamil Nadu 
of all Government raffle tickcts of other 
states within the State of Tamil Nadu. 
The Government subsequently passed 
G.O.Ms. No. 1657, Finance, dated 28th 
November, 1971, that the ban orders 
issued on 8th November, 1971, 
should not be operated until further 
orders so far as the State with whom 
reciprocal arrangements had already been 
entered into. On 28th November, 1971 
the Government of Tamil Nadu issued 
notices to the States with whom reciprocal 
arrangements were entered into and can- 
celling the permission granted to them for 
the sale of their raffle tickets in Tamil 
Nadu with effect from 3Ist December, 
1971. Meanwhile, the impugned order 
was passed on 23rd December, 1971, prohi- 
ited the sale cf raffle tickets of other 
States within the State of Tamil Nadu 
on and from Ist January, 1972. The 
present writ petition is filed questioning 
the aforesaid order dated 23rd December, 


1971. 


M~. M.K. Nambiar, the learned 
petitioner contends; 


IL. 
Counsel for th> 


(1) The running of lotteries by the State of 
Tamil Nadu is not under the authority 
of any law enacted by the State and 
therefore the impugned orders being only 
executive orders are ulira vires; 


(2) The lotteries run by the State bcing 
under the entrustment power conferred 
by the President under Article 258 (1) 
of the Constitution of India the power 
to run the lotteries cannot extend to 
imposing a ban for the sale of the lottery 
tickets run by the other States, within the 
Union; 


(3) The Government of Tamil Nadu while 
exercising the entrustmcnt power under 
Article 258 (1) of the Constitrtion of India 
cannot control the activities of citizens 
preventing them from selling tickets of 
other States within the State of Tamil 
Nadu. In other words, the impugned 
ban order passed by the Tamil Nadu 
Government is outside the entrustment 
order; 


(4) The ban order imposes the restriction 
of the freedom of trade guaranteed by 
Article 301 of the Constitution of India; 
and 
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(5) In any event, the petitioner’s right 
to carry on business cannot be infringed 
in any manner except vnder the authority 
of law and not by exécutive orders issued 
by the Government. E i 


12. We shall deal with the above cġn- 
tentions raiscd by Mr. Nambiar. The 
language of Entry 40 of List I of the 
Seventh Schedule to the Constitution 
itself—pre-supposcs that a State has 
power to organise and conduct a lottery. 
A lottery organiscd by. the State would, 
therefore, be lawful. © Articles 73 and 162 
of the Constitution of India relate to the 
extent of the exccutive power of the Union 
and the State respectively. The «xecu- 
tive power of the Union and the State 
extends also to the carrying on the trade 
or business by them under Article 298 of 
the Constitution of India.- Admittedly 
there is no law enacted by Parliament in 
regard to lotterics and the running of the 
lotteries by the Government of various 
States can only be under Article 258 (1) 
of the Constitution of India. The order 
of the Government of India, Ministry 
of Home Affairs, New Dz-Jhi, datcd 27th 
October, 1971, shows the entrustmcnt by 
the President of the exccutive powcr of 
the Union in respect of the lotterics 
orgiansc d by the Tamil Nadu Government. 
The said order runs as follows:— 


‘“‘WaeEreEAs the Government of Tamil 
Nadu propose to organise a State lottcry; 
AND WHEREAS the Central Government 
has no objection to it; 


Now, THEREFORE, the President is 
pleased to permit the Government of 
Tamil Nadu to conduct a State lottery, 
subject to the condition that the tickets 
of the lottery shall not be sold in 
another State without the permission of 
the Governmcnt of that State. 


The President is further pleased to 
entrust to the Government of Tamil 
Nadu under clause (1) of Article 258 
of the Co; stitution the Executive power 
of the Union in respect of lottcries orga- 
nised by that Government. : 


(Sd. P.R. Khanna) 
Dy. Secretary to the Govt. of India”. 


1g. Itis, therefore, clear that the State of 
Tamil Nadu is now running the lotteries 


WT): 


under the entrustment order made by the 
Presid :nt; . ae rr 

14. Before considering the question whe- 
ther the above entrustment ord r-would 
authorise the State of Tamil Nadu to 


issue the impugned'ban order, we shall - 


refer to the vario-1s ‘decisions relicd on by 
Mc. Nambiar. T 12 first d:cision referred 
to by the: learned Cyins2l is- State of 
Boabay v. R.M.D. Chamarbaugwala and 
anther, rslating -to th: validity of the 
Bombay Lotteries and Prize Competitions 
Control and Tax Act (LIV of 1948) as 
am nd d. S.R- Das, C.J.‘ who tracd 
th: history of gimbling from the earlicst 
times observ d that ths . Jaw givers of 
India look d upon gambling as a sinful 
‘and pernicious vice. At page 720, the 
learned C:J., ‘observed as follows: ° 


“We find it difficult to accept the 
contzntion that those activities which 
encourag : a spirit of reckless propensity 
for making easy gain by lot or chance, 
which lead to the loss of the hard 
arn-d:' monty of the undiscerning and 
improvident common man and thereby 
low:r his standard of living and drive 
him into a chronic state of indebtédness 
` and eventually disrupt the peace and 
- happinss of his humble ‘home ' could 
possibly have -bzen intend d by, our 
Constitution makers to b2 raised to the 
Status of trad `, comm *rce or intercourse 
` and' to b2 made the subj:ct-matter of a 
fundamental right guaranteed ' by 
Article' 19 (1) (g)”. 
15. Mr. Nambiar thn cited a few 
decisions in support of the proposition 


that the ex:cutive can only act in pursu-. 


ance of the powers giv.n to it by law and 
it cannot int=rfere with the liberty, pro- 
perty and rights of the subj:ct except on 
the condition that it can ‘support the 
legality of its action bifore the Court. 
Tas first 'dcision -cited by the learned 


Qouns2] is-Bidi Supply Co: v. Union of India- 


and othsrs4, wasre S.R. Das,, C.J. referred 
to with approval the ob3ervation of the 
Privy Council in Eshugbavi Eleko v. 
arr Administering the. Government of 


igeria,®, waich ran as follows:— 





1.1957) S.G.J. 607: ‘1957, SG.R. 874: 
1957) 2 Au.W.R. (S.d.) 87: (1957) 2 M.LJ. 
rae 87 : (1957) MLL.J. (Cri.) 558 : ALR- 1957 
"a. 1956 S.J. 492: 1956 S.G.R. 267: 
ALR. 1936 S.G. 479 at t ; D 
8e 6t MLJ. 975 1 ALR. 1931r P.Q. 248. 
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“As said by Lord Atkin in 1931 P.C. 
‘251, the ex cutive can only act in 
pursuance of the powcrs givin to it by 
law and it cannot : interfere with the 
libcrty, property and rig‘atsof the subj ct 
except on the condition that it can sup 
„port the Icgality of its action bifore the 
Court”. 


In State of Patiala and E.P. States Union, 
Patiala v. Mohinder Singh Naha Singh', 
Baandari, C.J. in dealing with the power 
of the State Governmint to dispossess 
a person lawfally in possession observed 
as follows:— : 
“It may be that the respondent had no 
legal right to stay on the land in qucs- 
tion, but the g neral se of the 
law is that regardless of the actual condi- 
tion of the title to the right of poss: s- 
sion of the property the party actually 
- in peaceable and quit t poss: ssion shall 
not be turncd out by strong hand, 

` violence and terror. 


‘Our attention has not been invited to 
any provision of law which empowers 
a State Government by force or show of 
force to evict a person who is in actual 
possession of immovable property. If 
the State Governm nt wire of the 
opinion that the State had the superior 
title or the better right to poss: ssion 
_ it was open to them to bring an appro- 
priate. action against him and to 
secure his eviction in accordan.e with 
the provisions of law.. They had no 
power to take the law in their own 
hands and to order eviction of the peti- 
tioncr even though this was done with 
the laudable object of settling some 
memb-rs of the Scheduld Tribes”. 


The next decision citcd by the learned 
Counsel is Biskan Das and oihers v. State 
of Punjab and others*, d a'ing with the right 
of. the Government to interfere with the 
fundam_ntal rigat of a citizen to hold 
property by cx-cutive action without 
the authority of a specific rule of law. 
The following passage at page 1574 of 
the judgment of S.K. Das, J., who d-li- 
vered the judgment on b-halt of the Court 
was referred to:— 


“The admitted position so far as the 
present procecding is concerncd is that 


a Gaaseuas 
5 I a H se : 
AIR. oer S.Q. 1570. he, 
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the land belonged to the State; with 
the permission of the State Ramji Das, 
on behalf of the joint family fees of 
Faquir Chand Bhagwan Das, built the 
dharmasala, temple and shops and 
managed the same during his life time. 
After his death the petitioners, other 
members of the joint family, continued 
the management. On this admitted 
position the petitioners cannot be held 
“to be trespassers in respect of the 
dharmasala, temple and shops; nor 
can it be held that the dharmasala, 
temple and shops belonged to the 
State irrespective of the question whe- 
ther the trust created was of a public 
or private nature. A trustee even 
- of a public trust can be removed only 
` by procedure known to law. He cannot 
be removed by an executive fiat”. 


The next decision referred to by the 
learned Counsel is Agbar v. Metropolitan 
Police Commissioner1, where Lord Denning, 
M.R. observed at page 710 as follows:— 


“It was not the private residence of a 
diplomatic agent, and did not come 
within Article go. But I would 
like to say that, even if it had 
-been the private residence of a 
diplomatic agent, I am not at all 
satisfied that the Act of 1964 gives to 
the executive any right to evict a 
person in possession who claims as of 
- right to be in occupation of the premises 
It enables the police to defend the 
. premises against intruders, but not 
to turn our people who are in possession 
- and claim as of right to be there. 


16. The plain fact here is that Mr. 
Agbar and the plaintiff claim as of right 
to be entitled to possession of the ground 
floor of this house. They occupied it on 
4th February. They entered by stealth. 
They used a key that had been left 
behind. But they did it under a claim 
of right. 


It may be that they had no such right 
as they claimed. But, even so, the 
proper way to evict the plaintiff was 
by application to the Courts of law. No 
one is entitled to take possession of 
` premises by a strong hand or with a 
multitude of people. That has been 
forbidden ever since the Statute of 





4a, (1969) 2 All E.R. 707 at 710.. 
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- Richand II (1) against forcible entry. 
This applies to the police as much as 
to anyone else. It applies to the 
Government departments also. And 
to the Nigerian High Commission. 
If they are entitled to possession, they 
must regain it by due process of law. 
They must not take the law into their 
own hands. They must apply to the 
Courts for possession and act only on the 
authority of the Courts. An English- 
man’s house is his castle. So is the 
house of anyone lawfully resident here. 
It is not to be invaded unless the law 
permits.” 


Relying.on the aforesaid decisions Mr. 
Nambiar contended that the impugned 
Government Order not being made 
under any law enacted by Parliament 
cannot deprive the petitioner of his rights 
to carry on his business in the State of 
Tamil Nadu. It is no doubt true tha 
there is no law enacted regulatin 
lotteries run by the Central or the State 
Governments and that the impugned 
Government Orders have not been made 
thereunder, but that would not invalidate 
the impugned order made by the Govern-" 
ment. On the other hand, the Govern- 
ment of Tamil Nadu acting on the entrust- 
ment order dated 27th October, 1971, 
has been empowered to do all acts in 
conducting the lotteries to their best 
advantage. If the Government consi- 
dered that the exclusion of the sale of 
lottery tickets of other States in this State 
will be advantageous to them in the con- 
duct of their lottery, it cannot be said tha 
the Government has exceeded its powe 
if they imposed a ban acting in purusancc 
of the entrus.ment order. In imposing 
the ban the Government of Tamil Nadu 
is seeking to get the maximum benefit by 
the sale of Tamil Nadu Raffle tickets with- 
in the State. If the tickets of the various 
other States are sold within the State of 
Tamil Nadu, their income by the sale of 
their lottery tickets will be substantially 
affected. X is in that view that the ban 
order of the State has been made so that 
they can realise the maximum benefit by 
the sale of their tickets. We do not see 
how the ban order is inconsistent with 
the entrustment order. On the other 
hand, we are of opinion that the ban 
order is consistent with the object of 
the entrustment order. In our view 
the entrvstment order, carries with it) 


iij 
all powers whicb the State Government 
may take to realise the maximum collec- 
tion. In that view we consider that the 


objection of the petitioner is without 
substance. 


17. There is’ no fundamental right of 
the petitioner which has been infringed. 
The petitioner can still carry on his 
business within the State of Tamil Nadu. 
His freedom to carry on his trade or busi- 
ness is not affected in any manner. We 
are also of opinion that the petitioner’s 
freedom of trade conferred by Article 301 
has not been infringed in any manner. 
The persons affected are only the Govern- 
ments of other States and they have not 
questioned the ban order. In this view, 
we are of opinion that the State of Tamil 
Nadu has not acted in excess of their 
powers and so long as they acted within 
their powers under the entrustment order, 
the objections of the petitioner that they 
have been deprived of their right to 
carry on their business has no force. 


18. The learned Government Pleader 
referred to the decision of the High Court 
of Maharashtra reported in M/s. Kamal 
Agency and others v. The State of Maharashtra! 
Mody, Acting C.J., delivering the judg- 
ment on behalf of the Bench observed as 
follows in paragraph 18 at page’ 336:— 


“It is, therefore, clear from the above 
provisions of the Constitution that no 
State Government can organise or 
conduct a lottery save and except 
according to the provisions of the law, 
“if any, enacted by the Parliament or 
unless the functions or powers of the 
Government of India are entrusted to 
the State Government under and in 
accordance with the provisions of 
Article 258 (1) and only to the extent 
that the functions or powers are so 
entrusted. It follows, therefore, that 
as State lotteries are exclusively within 
the legislative competence of the Parlia- 
ment and, therefore, invicw of Article 
73, within the executive competence 
of the Government of India, no State 
‘Government can organise a State 
Lottery in the absence of such an 
entrustment under Article 258 (1).”? 


The learned Government Pleader referred- 
to an unreported judgment of the Gujarat 





L A.LR. 1971 Bom, 332. 
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and Bombay High Courts respectively 
in. Shri Indravedan Chimanlal Thakkar v. 
The State of Gujarat!, and Navinchandra C. 
Shak v.:The State of Maharashtra, where a 
slightly different view was taken. It is 
unnecessary to deal with them at great 
length. . 


19. The learned Government Pleader 
further referred to the decision in Fayantilal 
Amratlal Shodhan v. F.N. Rana and others? 
dealing with Article 258 (1) of the Consti- 
tution and the extent of powers of the 
President to delegate his functions. 
Therein a notification issued by the 
President under Article 258 (1) of the 
Constitution under the Bombay Reorga- 
nisation Act, came up for consideration. 
Shah, J., (as he then was) who delivered 
the majority judgment observed at page 
658 as follows: 


“The effect of Article 258 (1) is merely 
to make a blanket provision enabling 
the President by notification to exercise 
the power which the Legislature could 
exercise by legislation, to entrust func- 
tions to the officers to be specified in 

. that behalf by the President and subject 
to the conditions prescribed thereby. 
By the entrustment of powers under sta- 
tute, the notification merely authorises 
the State or an officer of the State in 
the circumstances and within the limits 
prescribed to exercise the specified func- 
tions. Effect of the Presidential notifi- 
cation is that, wherever the expression 
“appropriate Government” occurs in 
the Act in relation to provisions for 
acquisition of land for the purpose of the 
Union, the words ‘‘appropriate Govern- 
ment or the Commissioner of the 
Division having territorial jurisdiction 
over the area in which e land is 
situate”, were deemed to be substituted, 
In. other words, by the issue of the 
Presidential notification, the Land Ac- 
quisition Act must be deemed pro tanto 
amended. It would be difficult to 
regard such an amendment as not hav- 
ing the force of law”. 


Again at page 659 the learned judge 
observed as follows:— 


| 
1, §.C.A. No. 130g of 1970. 
2. 0.0.G.J. Appeal No, 21 of 1969, 
8- (1964) 5 S.G.R. 294 : ALR. 1964 S.C. 648, 
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“In our view, Edward Mills’ .cuse1,: 
strongly supports the conclusion that 
_ the notification issued by the President 
conferring authority upon the Commis- 
sioner to exercise the powers of the 
appropriate Gov-rnment’in the matter 
of land acquisition under the Land 
Acquisition Act has the force of law 
because even thotgh issued by an 


executive authority, the Courts are, if’ 


challenged, bound to recognise and 
give eff ct to the authority conferred by 
the notification. We see no distinction in 
principle between the notification which 
was issued by the Governor-General 
in Edward Mulls’ case1, and the notifica- 
tion with which we are dealing in this 
case. This is not to say that every 
order issued by an executive authority 
has the force of law. If the order is 
urely administrative, or is not issued 
in exercise of any statutory authority 
it may not have the force of law. But 
_ where a g>neral order is issued even by 
an executive authority which confers 
power exercisable under a statute, 
and which thereby in substance modifies 
or adds to the statute, such conferment 
of powers must be regarded as having 
the force of law”. 


The above decisions referred to by the 
learned Government Pleader show’ the 
extent and scope of the power delegated 
by the President under Article 258 (1) 
of the Constitution. Having regard to the 
scope of the delegated power, we are 
of opinion that the State Government was 
competent to make’ the impugned 
Government Order. 


zo. There is thus no substance in any 
of the contentions put forward by the 
petitioner and the writ petition fails and 
is dismissed with costs. Counsel’s fee 
Rs. 250. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


PRESENT: —K. Veeraswami, C.F. and V. V. 
Raghavan, J. 

Khadir Bi and others .. 
v. 


Mammoodunnissa Begam and others 
-© Responde its, 


Provincial Insolvency Act (V of 1920), 
sections 37, 44—Suit for partition—Moha- 
medan brothers—One brother adjudicated 
insoloent—Discharge granted subsequently— 
No order of revesting—Legal representatives 
of insolvent claiming partition—Properties have 
revested in the heirs of the insolvent. 


Appellants* 


The insolvency was in 1935. The pro- 
perties of the insolvent vested in the 
Official Receiver on his adjudication. 
The absolute discharge was granted in 
1938. Full payment was not made to 
the creditors. But neither the Official 
Receiver nor any of the creditors took 
any steps seeking to bring the properties 
to sale to satsify the claims of the credi- 
tors in full. During all the period, the 
insolvent and his heirs after his death 
were in possession and enjoyment of the 
suit properties. 


In a suit for partition by the legal repre- 
sentatives of the insolvent, some of the 
defendants contended that notwith- 
standing the discharge, the proprrtics 
never reverted or revested in the insol- 
vent, and that the co-tenancy or co- 
ownership between the brothers had 
been extinguished by the insolvency. 


Held, Even though there was no order 
revesting the properties in the insolvent 
after the absolute discharge order was 
made, by reason of the long delay and 
inaction of the Official Receiver and 
the creditors, the properties of the insol- 
vent have revested in the heirs of the 
insolvent. The contention that in the 
absence of any revesting order, the insol- 
vent loses his title to the properties is, 
therefore, untenable. [Para. 9.] 


Case referred to : 


Raghunath Keshava Kharkar v. Ganesh alias 
Madhukar Balakrishna Kharkar, (1964) 3 
S.G.R. 520: A.I.R. 1964 S.C. 234. 





* L.P.A. No. 59 of 1965.  gIst October, 1972. 


If] 


Appeal under clause 15 of the Letters 
Patent against the decree of the High 
Court dated 24th February, 1966 and 
passed in S.A. No. 231 of 1963, preferred 
to the High Court against the decree of 
the District Court, Salem dated end 
August, 1962 and passed in A.S. No. 
252 of 161 (O.S. No. 321 of 1960, 
District Magistrate Court, Salem.) : 


S. M. Amjad Nainar and T. Srinivasan, for 
Appellant. 


K. Parasaran, for Respondents, 


The Judgm:nt of the Court was delivered 
by 

Raghavan, 7.—This Letters Patent Appeal 
has ben filed by Defendants 30 to 33 
with ths leave of Srinivasan, J. in Second 
Appeal No. 231 of 1963. The suit is 
for partition; possession and future „mesne 
profits. Toe suit properties , belonged 
to three brothers, Chandamiyan Sahib 
(died in 1940), Amir Sahib (died in 
1927) and Shamsh:ddin Sahib (died in 
1943). It is not in dispute that these 
brothers or their legal representatives 
were entitled each to one third share in 
the suit properties as on the date of the 
death of Shamsuddin in 1943. The pro-, 
perti‘s had originally been sold in Court 
auction under a mortgage decree, but 
they had already De dake in: 1925; 
in tht name of ima Bi, wife of 
one of the brothers, Chandamiyan Sahib. 
In 1929 Shamshuddin(one of the brothers). 
executed a mortgage over the properties 
thereby showing that the purchase in 
1925 was on beualf of the family. In 
respect of the arrears due to the Munici- 
pality the properti-s were brought to sale 
and wre purchased by the present first 
dzfendant in 1944, but possession was 
not taken thereunder. Till the death 
of .Shams:ddin in 1943, the members 
of the family.of the three brothers admit- 
tedly resid d in the suit properties. After 
his death, bis widow and children left 
for Madras leaving the heirs of Amir 
Sahib, who are defendants 30 to 33, in 
occupation ‘of the properties. D fendants 
I to 29, who represent Chandamiyan 
Sahib, also appeared to have left for 
Salem. Tae result is that the descendants 
of Amir Sahib viz., defendants 30 to 33, 
who are'ths present appellants, conti- 
med to be in possession of the properties. 
The plaintiffs in the suit, who are the 
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legal representatives of Shamsuddin, filed ° 
the present suit claiming partition of their 
one third’ share in the properties. Their 
case is that the properties always belonged 
to thefamily and were enjoyed in common. 
Their claim was supported by defen- 
dants 1 to 29, who, as already stated, are 
the representatives of Chandamiyan 
Sabib. The’ only .contesting persons to 
the plaintiff’s claim are the legal repre- 
sentatives of Amir Sahib viz., defendants 
go to 33. 

2. The plaintiffs’ claim was resisted 
by defendant go to 33 on the ground that 
they have been in continuous and unin- 
terrupted possession and enjoyment of 
the properties from 1938 onwards, that 
Shamsuddin had been adjudicated an 
insolvent in 1935, that his interests’ in 
the properties vested in the Official 
Receiver, Salem, and that notwithstand- 
ing the discharge, the properties never 
reverted or reveste d in him (Shamsuddin), 
that. the co-tenancy or co-ownership 
between the brothers had been extingt:ish- 
ed by the insolvency of Shamsuddin in 
1935, that the title of defendants 30 to 33 
had become perfected by their adverse 
possession, that the heirs of Chandamiyan 
Sahib sold the prcperties to Govinda- 
swami Pillai and the purchaser failed to 
obtain possession, that there has betn no 
co-tenancy between the parties, that 
the present suit has bzen filed at the 
instigation of the first defendant and 
that the plaintiffs are not entitled to their 
share claimed. 


. The trial Court dismissed the suit 
kolding that the svit properties did not 
revest in Shamsuddin notwithstanding the 
grant of absolute discharge; that Sham- 
suddin lost his title to ‘the suit properties 
by reason of I.P. No. 56 of 1935 on the 
file of the Sub-Court, Salem, and that 
defendants 30 to 33 have perfected their 
title to the entire suit propertics by adverse 
possession. 


4. The plaintiffs filed A.S. No. 252 of 
1961 to the District Judg>, Salem. The 
learned Judge revers d the decision of 
the trial Court holding that defendants 
30 to 33 have not acquired title to the 
suit properties by adverse possession, that 
there were no overt acts which dis- 
closed an intention on their part to hold 
the properties adversely to the other 
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co-owners amounting to ouster. On the 
question of the loss of title of Shamsuddin 
by reason of the Insolvency proceedings, 
the learned Judge found that after the 
adjudication in 1935, an order of absolute 
discharge had been granted, that not- 
withstanding the vesting of the properties 
In the Official Receiver, Salem, Sham- 
suddin continued to be in possession of 
the suit properties till his death in 1943 
and the fact that Shamsuddin was declared 
insolvent would not put an end to his 
rights or enable third parties to acquire 
rights against him. 


5. Defendants 30 to 33 filed Second 
Appeal No. 231 of 1963 Srinivasan, J., 
heard the Second Appeal and the follow- 
ing two points were urged before him, 
(1) Shamsuddin lost his right to the pro- 
perties by reason of tbe insolvency pro- 
ceedings and there could be no surviving 
right in Shamsuddin which could be 
succeeded to by the plaintiffs as heirs. 
(2) That the appellants have perfected 
their title to the suit properties by adverse 
possession. The learned Judge consi- 
dered both the points elaborately and 
held that in spite of there being no order 
revesting the properties in the insolvent 
after he was granted an absolute dis- 
charge on 18th November, 1998, still the 
insolvent did not lose his title to the 
properties and the plaintiffs as heirs of 
insolvent Shamsuddin were entitled to 
their share. On the second question the 
learned Judge held that except for the 
fact of possession by one of the co-sharers, 
viz., defendants 30 to 33, there was no 
evidence of any act which can be regarded 
as an ouster of the claim of the other 
co-sharers. In the result, the Second 
Appeal was dismissed. In the above 
Letters Patent Appeal the same two 
points have been repeated before us, 


6. Before dealing with the legal con- 
tentions raised it is necessary to recapitu- 
late the facts, Shamsuddin was adjudi- 
cated insolvent on 7th October, 1935 and 
his properties vested in the Official 
Receiver, Salem. He was granted an 
absolute discharge on 18th November, 
1938. But no order of revesting the pro- 
perties in the insolvent was made. It is 
also a fact that the insolvent did not 
discharge his debts in full, the result being 
` that his properties were still available to 
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Meet the undischarged debts, proved or 
provable in insolvency. The Official 
Receiver, Salem, notwithstanding the 
fact that the properties were vested in 
him, did not take any steps to bring 
the properties to sale to discharge the 
debts and none of the creditors of the 
insolvent moved or attempted to bring 
the properties for sale in discharge of the 
debts right from 1938 to the present day. 
The question, under the circumstances, 
is whether when the Court has granted 
an absolute discharge to the insolvent but 
failed to make any order with regard to 
the vesting of the properties, the title 
of the insolvent to the properties is lost 
thereby. It is no doubt true that the 
vesting order divests title from the insol- 
vent and places the Official Receiver 
in the position of an insolvent so far as 
the properties are concerned and under 
law the Official Receiver is given the 
authority to deal with the properties and 
to dispose them of and utilise the sale 
proceeds to discharge the debts proved 
before him in insolvency. When the 
insolvent pays his creditors in part or in 
full and settJes their claim and the Court 
grants him an absolute discharge, it is 
difficult to see what steps the Official 
Receiver can take in relation to the pro- 
perties for there are no debts proved before 
him for the discharge of which he can 
take appropriate steps under the law. 


. Under section 28 (2) of the Provincial 
nsolvency Act, on the making of an order 
of adjudication, the whole of the property 
of the insolvent vests in the Court or in 
a Receiver and shall become divisible 
among the creditors. Under section 44 
(2) of the Act, an order of discharge 
releases the insolvent from all debts 
provable in insolvency subject to the 
exceptions enumerated in sub-section 
(1) and section 67 provides that the 
insolvent shall be entitled to any surplus 
remaining after payment in full of his 
creditors with interest as provided by 
this Act, and of the expenses of the pro- 
ceedings taken thereunder. We may 
notice one other section in the Act, viz., 
section 37 which provides that the pro- 
perties which vestedin the Receiver on 
the adjudication shall revest in the insol- 
vent on an annulment. The Supreme 
Court in Raghunath Keshava Kharkar v. 
Ganesh alias Madhukar Balakristna Kharkar 
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` and others', had an occasion to consider 
the scheme of the Provincial Insolvency 
Act andthe right of the insolvent to get 
back any undisposed property as surplus 
when an absolute order of discharge was 
made in his favour. The facts of the 
Supreme Court case are as-follows: 


“8. The appellant therein, who was an 
undischarg~d insolvent, became entitled 
to certain properties under a Will, 
He sought to recover possession of the 

roperties and the defence was that even 
if the properties -had come to him as 
reversioner, at the time the succession 
opened, the appellant having been an 
undischarged insolvent, the properties 
cannot be claimed by him. There was 
an order of absolute discharge subse- 

ently, but there was no order vesting 
the properties in the ex-insolvent despite 
the order of absolute discharge. The 
question that came to be considered by 
the Supreme Court was whether an 
insolvent on whom the property had 
devolved when he was an undischarged 
insolvent, can maintain an action of 
recovering the property after his absolute 
discharg~. The Supreme Court had to 
consider he effect of the order of absolute 
_ discharge and the insolvent’s title to the 
undisposed of property. After referring 
to the scheme of the Provincial Insolvency 
Act and particularly the effect of sections 
37 and 44 of the Act the learned Judge 
observed as follows at page 239: 


“It is true that the Act does not con" 
template that an insolvent might get 
an order of discharge and yet retain 
part of his property free from the 
liability to pay debts provable under 
the Act, in case all the debts have not 
been paid off. But it is here that we 
have to look to the effect of section 67 
of the Act. That section lays down 
that the insolvent shall be entitled to 
any surplus remaining after payment 
in full of his creditors with interest as 
provided by the Act and of the expenses 


of the proceedings taken thereunder.: 


Now, often this surplus would be in 
the form of money. But take a case 
where an insolvent has come into 
property by devolution after he became 
insolvent and before his discharge; and 


Qs re ee rey 
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suppose that the property which ha ° 
devolved on him is worth a few lacs 
while his debts are only afew thousands, 
In such a case the receiver would not 
proceed to sell all the property; he 
would only sell so much of the pro- 
perty as would satisfy the debts in 
full and meet the expenses of the pro- 
ceedings in insolvency; the rest of the 
property whether movable or im- 
movable would not be converted into 
money. It seems to us that it would 
not be wrong in such a case to call 
such property whether movable or 
immovable which remains after pay- 


‘ ment in full to the creditors with 


interest and of the expenses of the 
proceedings in insolvency as ‘‘surplus”. 
To this surplus the insolvent is entitled. 
In such a case therefore it would be 
proper to hold that if any property 
remains undisposed of in the shape of 
surplus that vests back in the insolvent, 
just as surplus in the shape of money 
WOUND 6 4.5 cide seececitrew sear eis Though 
therefore there is no specific provision 
in terms in section 44 (2) with respect 
to property that may remain undis- 
posed of by the receiver or by the 
Court, like the provision in section 37 
on an order of annulment, it seems to 
us that section 67 by necessary impli- 
cation provides the answer to a case 
like the present. All the property 
which remains undisposed of at the 
time of discharge must be treated as 
surplus to which the insolvent is entitled. 
The insolvent will thus got’ title 
to all such property and the vesting 
in the receiver whether under section 
28 (2) or section 28 (4) would come 
to an end on an order of discharge 
subject always to the insolvent com- 
plying in full with the conditions of 
section 67 in case they have not been 
complied with before his discharge, 
for he is entitled only to the surplus 
after the creditors have been paid in 
full and the expenses of all proceedings 
in insolvency have been met. Any 
other view of the effect of discharge 
would result in this startling position 
that though the insolvent is freed 
from his debts under section 44 (2) and 
is a freeman for all purposes the pro- 
perty which was his and which vested 
in the receiver under section 28 (4) 
will never come back to him and will 
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always remain vested either in the 
Cort or the recciv'r. We have no 
doubt that th- Act did not cont-mplate 
such a situation. We have already 
indicat-d the reason why s*ction 44 
dos not provid“ for revesting of pro- 
p*rty in th insolvent in contrast to 
the provision therfor in section 37. 
Gen‘rally speaking it is not «xpect’d 


that there would b` any property left - 


to rev°st in the insolv nt after the 
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back any undispos-d of property as 


surplus when an absolute order of 
discharge is made in his favour, subject 
always to the condition that if any 
of the debts provable und‘r the Act 
have not bern discharged b-fore the 
ord-r of discharge, the property would 
remain liable to discharge those d bts 
and also me“t the exp«nses of all pro- 
ceedings tak: n under the Act till they 
are fully mct”. 


administration in insolvency is over. i ay 

W- have ther fore to look to s«ction 67 9: In our opinion, the above decision 
which provid-s that the insolvent is directly applies to the facts of the present 
entitl: d to any surplus remaining after cas*. He re, the insolvency was in 1935. 
payment in full of his creditors and The properti s-of the insolvent vst d 
after me ting the «xpenses of the pro- 12 the Official Receiver, Salem, on 
ceedings taken und r the Act; and it adjudication. The absolute 
is that s*ction which gives title to the was grant'd to him in 1938. 
insolv-nt in the property which remains doubt true that full payment | 
undispos-d of for any reason before his ` ot made tothe creditors. But n° iter 










discharg> subj-ct to th conditions of the Official Receiver nor any of the 
that section being fulfilled even after creditors took any steps all these 
the discharge, Just as the Act does y7ars—the present suit having been 


fil-d in 1g960—secking to -bring ‘the 
wo'd get an ord.r of discharge yet properti s to sale to satisfy the claims of, 
retain part of his property without the creditors in full. During all the 
meting th- debts provable und r the P*riod, the insolvent and his heirs after 
Act in full, it is to our mind equally his d ath have been Im possession an 
clear that the Act does not cont: mplate ‘njoym‘nt of the suit propertics. Eve 
that aftr an insolv nt has bern dis- though th-re was no order re-v’ sting the 
charged bis undisposed of property, if , Prop rties in the insolv-nt after the abso- 
any, shou'd for ev r remain in the | Jute discharg~ ord*r was madr, by reason 
possession of the Court or rec’ iver, of, the long d lay and the inaction of the 
ev-n, though in’ a particular case Official R-c'ivr and the creditors we 
the creditors may have b ‘n paid in are of opinion that the properti: s of the 
full out of the prop-sty disposed of insolv nt have re-v'sted in the heirs of 
and all the expens’s of th^ proc edings _the insolv nt. In our opinion, the con- 
und*r the Act has be nmt Insuch_ ttntion of the Jearn d'Couns-l'for the 
a cas- it s¢rms to us that it is s-ction 67 @Ppellants that in the absence of any 
which mist com- to th aid of the rV sing ord-r, the insolvent loses his 
inso'v nt and the property which title to the propertics is, therefore, un- 
remains undispos d of mst b- treated tenable. 
as sirp'us and h~g tstitle toit, Where 
how vr th> inso'v nt has been dis- 
charg:d without fully meting the 
conditions of s-ction 67, he wou'd in 
our opinion b> still entitled to the 
surp'us, ev n if it bt in th> shape of 
undisp»s-d property, s:bject to his 
fulflling the conditions ofs ction 67”. 


not cont mplate that an insolvent 


ro. On the question of adv-rs- poss~ssion, 
it is no do:bt true that the app Hants 
hav- b-cn in poss’ ssion of the suit pro- 
perti s from 1943 and the pres nt suit 
is filrd in 1961, Tac appellants and the 
othr contesting claimants stand in the 
position of co-cwn'rs and cxe pt for the 
fact of enjoym-nt of the properti s by 
th- app°llants,, there are no acts estab- 
lishing oustcr of the other co-shares. ` 


Lastly th- ir Lordships observc d as fo!lows: 


*T-refors, on a careful consideration 
of the sch-me of the Act and on a ; ` 
revi w of th a:thoriti s which have xx. Further there are a few cir 
ben cit-d at the bar, wz are of opinion cnmstanc s which may b^ tak-n into consi- 
that an insolvent is entitled to g-t d-ration in considering the question of 
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adverse - possession. The heirs of 
Chandamiyan Sahib purported to sell 
their shares in the suit properti-s to one 
Govindaswamy Pillai in 1945 (Exhibit 
B-3). It was specifically m-ntioned in 
the sale derd that possession was not 
given to the purchaser, as other co- 
owners were in possession, Nearly 12 
years thereafter the purchaser fi'ed O.S. 
No. 29 of 1967 for poss~ssion, impl-ading 
the pres-nt appellants and the pres«nt 
respond*nts as parties to the suit. In 
the written statment filed by the present 
app*llants, who were d-fendants 7 to 11, 
therein, they contend-d that the pro- 
perti s blong d to the three brothers and 
that th-y continued in possession in spite 
of the Court-auction sale and the svbse- 
quent sale to Rahima Bi, that till the 
d-ath of Shamsuddin in 1943 the co- 
sharers were in poss-ssion of the pro- 
pertivs and that they having been in 
continuous poss*ssion they had acquired 
an absolute title. No qrstion of adverse 
poss” ssion arose for consideration in that 
suit. But ultimately the suit for posses- 
sion was dismis-d and a monry decree 
passed aginst the d-fendants. It may 
be seen that in the former suit nothing 
was montion d by the pres nt app’ llants 
as to how thir title cam> to be perfect d 
and no ov"rt acts establishing their hostile 
title as against the other sharers was 
‘put forw 


rz. The next circumstanc? relied upon 
was that a portion of the sit properti-s 
was brought to sale by Salem M-inicipality 
in ex cution of a decree for arrears Ri 
hos? tax. It was purchasd b 

first d>fcndant, who was on® of mein 
c°ndants of Chandamiyan Sahib. At 
the time of taking d*livery, obstruction 
was caused by.th* present appellants, 
who were factually in possession. From 
th* m^re circumstance that the app*llants 
resist d deliv‘ ry, it cannot be said that 
they were s-tting up a hostile titie as 
aginst the othr sharers. It is unnecrs- 
sary to r*fcr to any d cision on th’ point. 
Srinivasan, J., has referred to the various 
othr circrmstanc’s and cam° to the 
conclusion ag-*eing with th- finding of 
the learn d District J-.dg tbat the ouster 
of the co-sharers by the appIJants has 
not been establish’d and we entirely 
agree with his conclusion. 
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13. There ıs, therefore, no substance , 
in any of the contentions raised by the 
learn’ d Couns] for the appellants. The 
Letters Patent Appeal, therefore, fails 
and is dismissed with costs of the respon- 
dents. 


S.J. Appeal dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—K. Veeraswami, C.J. and V. V. 

Raghavan, 7. 

The Government of Madras by tke 

Deputy Secretary to Government, 

Education and Public Health Depart- 

ment, Madras-9 and another 
Appellanis* 


U. 


A. Ramanujulu Chetty Elementary 
School, Madras-r, by K. Ramiah 
Chetty, Manager and Correspondent 

.. Respondent, 


and 


The Director of Public Instruction, 
Madras and another Appellanis 


a 


Sri Hindu Balapatasala, Chepauk, 
by its Manager and Correspondent 
Sri T. Ramanujachariar 

Respondent, 


Bharatha Matha Higher Elementary 
School, by its Manager and Corres- 


pondent P. B. Venugopalan 
Petitioner 


a. 


The Director of Public Instruction, 
Madras and another Respondents. 


Madras Elementary Education Act (VIII of 
1920), sections 47 (2)and 14—Primary School 
— Levy of fee—Prohibition on levy of fee— 
Volidiip—Sta.utory recognition cannot be wiih- 
‘drawn by executive act. 


Section 47 (2) of the Madras Elementary 
Edncation Act, clearly states that fees 
might be Icvi d from any chi'd attend- 
ing an el*m ntary school within the 
definition of the Act. Under this pro- 





* W.A. Nos, 122 and 12g of 1967 and W.P, 
No, 1185 ot 1966. grd November, 1972, 
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vision the school could lawfully levy fee. 
Any inhibition, which is non-statutory 
cannot, therefore, have legal validity so 
long as section 47 (2) stands on the statute 
book, [Para. 3.] 


Quite apart from that, recognition accord- 
ed to the school originally under the 
provisions of the Act was continued 
statutorily by reason of section 14 of 
Madras Act II of 1939. That amounts 
to a statutory sanction of the continued 
recognition. Such a recognition could 
not be withdrawn merely by an adminis- 
trative act. Such an action is in excess 
of the powers of the District Educational 
Officer. [Para, 3.] 


Cases referred to: 


The Hindu Bala Patasala, Chepauk, Madras v. 
The Director of Public Instruction, Madras, 
(1967) 2 M.L.J. 138; S. Ranganatha Rao v. 
The Divisional Inspector of Schools, Madurai 
Division, Madurai, W.P. No. 354 of 1960; 
Kumari Regina v. St. Aloysius Higher 
Elementary School, A.I.R. 1971 S.C. 1920. 


Appeals under clause 15 of tte Letter? 


Patent against the order of the Honourable 
Mr. Justice Kailasam dated 27th January, 
1967 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in W.P. Nos. 4477 of 1965 and 2346 
of 1965 presented under Article 226 of 
the Constitution of India to issue writs of 
certiorari calling for the records relating to 
the issue of G.O. Ms. No. 751, Education, 
dated 17th May, 1965 by the Deputy 
Secre to Government, Education and 
Public Health Department and quash the 


same. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of cer ‘iorari 
calling for the records relating to the 
issue of G.O.Ms. No. 751, Education, dated 
17th May, 1965 and quash the same on 
the ground that it is illegal void, ulirz 
vires and discriminatory offending the 
fundamental rights conferred upon the 
petitioner under the Constitution. 


U. Somasundaram, for Petitioner. 


The Government Pleader, for Respondents 
in W.P. No. 1185 of 1966, 
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The Government Pleader, for Appellants 
in W.A. Nos 122 and 123 of 1967. 


T. Govindarajulu, for Respondent in W.A- 
No. 122 of 1967. 


K. Ramaswami, for Respondent in W.A. 
No. 123 of 1967. 


ee Judgnient of the Court was delivered 
y 

Veeraswani, C.7.—The appeals by t'.e 
State are from a common order of 
Kailasam, J., reported in The Hindu 
Bala Patasala, Chepauk, Madras-5 v, 
The Director of Publie Instruction, Madras}, 
He quashed as invalid G.O. Ms. No. 751, 
Education, dated 17th May, 1965. By 
that order, Government directed that 
with effect from the school year 1965- 
66 no fees of any sort should be levied 
from pupils attending any standard of a 
recognised primary or upper primary 
school under the management of any 
agency. In accordance with that direc- 
tion the order of the Government substi- 
tuted Rule 29-A in the rules for the grant 
of recognition and aid to elementary 
schools published with the then Educa- 
tion Department Notification No. 243, 
dated 21st August, 1939 and as subse- 
ana amended by a new rule, which 
read: 


“29-A. With effect from the school 
year 1965-66 no fee of any sort is 
leviable from pupils attending any 
standard of a recognised primary or 
upper primary. school under the 
management of any agency”. 


One of us had, in S. Ranganatha Rao v. (1) 
The Divisionol Inspector of Schools, Madurai 
Division, (2) The District Educational Officer, 


Madura District, Madurai*, held these 
rules to be non-statutory. In fact, the 


Supreme Court, in Kumari Regina v. 
St. Aloysius Higher Elementary School, 
while approving that‘ view, went further 
to hold that even if these rules, so far as 
they relate to recognition, had purported 
to be framed in exercise of the power 
under section 56 of the Madras Elementary 
Education Act, inasmuch as the chapter 
in the Act relating to recognition had 
been omitted from its purview, the 





(1967) 2 M.L.J. 138. 


I. 
2, W.P. No. of 1960. 
3. ALR. 1970 8. 1920. 
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enabling rule-making power will be 
useless to support the rules as statutory, 
inasmuch as they would not be for 
carrying out the purposes and objects 
of the Act. 


2. The school, the respondent in W.A. 
No. 122 of 1967, was founded in 1882, 
and when the Madras Elementary 
Education Act was passed in 1920, 
it was recognised as a primary school and 
later made into an elementary school 
within the definition of the Act, and this 
recognition was continued by section 14 
of Madras Act II of 1939. In view of 
the prohibition of levy of fee as enjoined 
by the amended rule 29-A, the school 
made a representation that 10 per cent. 
of the teaching grant to be allowed 
would be hardly sufficient to meet its 
commitment and that therefore it was 
entitled to levy fees. But, on 15th 
October, 1965 the District Educational 
Officer, Madras North, informed the 
school that it should fall in line with the 
policy laid down in the impugned Govern- 
ment Order and that it must be converted 
into a non-fee levying school within a 
week from the date of the receipt of the 
communication and that otherwise recog- 
nition would be withdrawn. In view 
of this threat, the school sought a rule 
from this Court forbidding the State 
from enforcing the said Government 
Order, This was on the ground that the 
inhibition in the Government Order 
against the levy of fee was inconsistent 
with section 47 (2) of the Madras Elemen- 
tary Education Act. The facts in the 
other writ appeal are similar and a similar 
relief was sought for on an identical 
contention. Kailasam, J., accepted the 
contention and issued the rule. 


3. We are of the view that the learned 
We are 








in question. 
respondents could lawfully levy fee. 
y inhibition, which is non-statutory 
cannot, therefore, have legal validity 


Kailasam, J., which we, accept. 
part from that, it may be seen that 
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recognition accorded to respondents 
originally under the provisions of the 
Act was continued statutorily by reason 
of section 14 of Madras Act II of 1939. 
That amounts to a statutory sanction 
of the continued recognition. We fai 
to see how such a recognition could b 
withdrawn merely by an administra- 
tive act. Such an action is, in our view, 
in excess of the powers of the Distric 
Educational Officer. 


4. We, therefore, dismiss the appeals 
with costs in the first appeal. Counsel’s 
fee Rs, 100. í 


5» For the above reasons, the writ peti- 
tion is allowed but with no costs, 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 











Appeal dismissed. 


Present :-—K. S. Palaniswamy, F. 


S. Doraiswami and others 
Petitioners* 


U. 


The Accountant-General, Madras-:8 
and others .. Respondents; 


Mannual of Standing Orders of the Compt- 
roller and Auditor-General, paragraph 143, 
Audit General Rules, rule 28 (1)—Promo- 
tion—Assignment of seniority — Paragraph 
143 whether statttory—Am-ndment of para- 
graph by the Compiroller and Auditor-General 
—Validity—Constitution of India, Article 
148 (5). 


Paragraph 143 of the Manual of Standing 
Orders corresponds to Article 52 of the 
Audit Code, Volume I, which derived 
the authority from the functions of the 
Auditor-General as defined in the statutory 
rules framed under section 96 (1) of 
the Government of India Act, 1919. 
It is not possible to say affirmatively under 
which statutory provision pragraph 143 
was issued. Consistent with the stand 
taken on behalf of respondents 1 and 2 
in certain other proceedings, paragraph 
143 is a statutory provision. [Para. 14.] 





* W.Ps. Nos, 2213 and 4241 to 4244 of 1970. 
8th December, 1972. 
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The power conferred under rule 28 (1) 
of the Auditor-General Rules is only a 
er with regard to the matters governed 

y the Government Servants’ Conduct 
Rules and that has nothing to do with the 
amendment of paragraph 143, which does 
not come within the purview of the Govern- 
ment Servants’ Conduct Rules. [Para. 17.] 


The proviso to the explanation occur- 
ring in paragraph 143 no doubt confers 
power upon the Auditor-General to make 
modification in the principle of calculating 
seniority enunciated therein. But this 
has nothing to do with the power to amend 
the main paragraph 143 itself. The 
power cannot be so construed as to in- 
clude a power to take away altogether 
the benefit of weightage conferred under 
the main paragraph 143. [Para. 18.] 


A statutory rule cannot be amended or 
superseded by an administrative instruc- 
tion. Any rule relating to conditions 
of service including a rule touching upon 
the question of promotion, after the com- 
mencement of the constitution can only 
be made in the manner indicated by 
Article 148 (5). (See Kalyani Das v. 
State of Orissa, A.I.R. 1966 S.C. 
1686 : (1966) 2 S.C.J. 367). 


The modification to the existing law 
can be brought about also only in the 
aforesaid manner and if there be any modi- 
fication by a process other than the one 
contemplated in Article 148 of the Consti- 
tution it would not be valid and operative, 
on the analogy of Sajjan Singh v. State of 
Rajasthan, A.I.R. 1965 S.C. 845 : (1965) 
1 S.C.J. 377: and Ramanlal v. State of 
Gujarat, (1959) 1 S.C.J. 290 : A.I.R. 1969 
S.G. 168. [Para. 19.] 


The impugned amendment to paragraph 
143 of the Mannual of Stading Orders 
undoubtedly affects the conditions of 
service and it has to be held that such 
an amendment can be made validly only 
by virtue of the provisions conferred 
under Article 148 (5). That not having 
been done, it follows, that the im- 
pugned amendment is invalid. 

[Para. 19.] 


Cases referred to: 


G. Rama Rao v. The Director of Audit and 
Accounts, P. & T. Madras-8, W. P. Nos. 
1307 and 1308 of 1969; Turner Morrison @ 
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Co. v. Hungerford Investment Trust Lid.» 
(1972) 1S8.C.W.R. 887 ; Edward Mills © 
Co., Lid. Mewar v. State of Ajmer, (1954) 2 
L L.J. 686 ; Sant Ram Sharma v. Siate o 

Rajasthan, (1968) 18.C.R. 111: A.I.R.196 

S.C. 1910 : (1968) 18.C.J. 672 ; Moham- 
mad Bhakar v. Y. Krishna Reddy, 1970 
S.C.R. 768 ; Kalyani Stores v. State of 
Orissa, (19 2 8.C.J. 367 : (1966) 1 
S.C.R. 865 : A.L.R. 1966 S.C. 1686 ; 


Sajjan Singh v. State of Rajasthan, (1965) 
1 M.L.J. (S.C) 57: (1965) 1 5.C.J. 
377: (1965) 1 An.W.R. (8.C.) 57: 
(1965) 1: S.C.R. 933: AIR. 1965 


S.C. 845 ; Ramanlal v. State of Gujarat, 


(1969) 1 S.C.J. 290; (1969) 1 S.C.R. 
42: A.LR. 1969 S.C. 168 ; Naba 
Kishore Pat v. Union of India, O.J.C, 


No. 586 of 1968, dated 14th January, 19723 


Petitions under Article 226 of the Consti- 
tution 6f India, praying that in the cir- 
cumstances stated in the respective affi- 
divits filed therewith, the High Court 
will be pleased’ to issue writs of mandamus 
directing the first respondent in all 
the petitions herein to fix the respective 
petitioner’s seniority and order his pro- 
motion with reference to paragraph 143 
of the Manual of Standing Orders, as it 
stood prior to its amendment on 2nd 
July, 1956. 


G. Ramaswamy and M.A. Sadanand, for 
Petitioners. 


K. Parasaran, B.R. Dolia and K.S. Narayanan, 
for Respondents. 


The Court made the following 


OrverR.—In these five cases a common 
question arises for consideration. The 
petitioners, who are employed in the 
office of the Accountant-General, Madras, 
pray for the issue of a writ of mandamus 
or other suitable order directing the 
Accountant-General, Madras, the first 
respondent, to fix their seniority on a 
certain basis. The second respondent 
in all these cases is the Comptroller and 
Auditor General of India, New Delhi. 
Respondents 3 to 7 in W.P. No. 2213 
of 1970, who were juniors to the petitioner 
therein, have since been promoted over 
the head of the petitioner and assigned 
seniority above him. Hence, they have 
been impleaded. But those respondents 
are not parties in the other writ petitions. - 


Ty] 


2. All the' petitioners entered ‘service in 
the Accountant-General’s Office as upper 
division clerks at different times. The 
promotion from the post of upper divi- 
sion clerk is to what is called Subordi- 
nate Accounts Service. The upper divi- 
vision clerk should pass an examination 
conducted by the Comptroller and Audi- 
tor-General, under Chapter V of the 
Manual of Standing Orders of the Comp- 
troller and, Auditor-General. The peti- 
tioners made certain attempts to pass 
the Subordinate Accounts Service Exami- 

nation (S.A.S. Examination) but failed, 
and finally; they passed the examination 
held in November, 1969, the results of 
which were published i in February, 1970. 

Paragraph |143 of the Manual of Stand- 
ing Orders deals with seniority inter se 
between the persons who might pass the 
examination ‘earlier and those who may 
pass the examination later with reference 
to their service seniority. That para- 
graph, as i it then stood at the time when 
the petitioners were appointed, ran thus: 





143. Subject to the conditions in 
paragraph 139 and subject also to the 
right of! the appointing authority to 
make any special promotion in 
accordance with paragraph 144, Clerks 
or Divisional Accountants eligible for 
appointment to the Subordinate. 
Accounts Service shall ordinarily be 
selected for appointment. to the Sub- 
ordinate Accounts Service in the order 
of the dates of their passing the exami- 
nation, but in order to allow for length 
of service and experience, every three 
completé years of the excess in length 
of service (either as a clerk in the 
Audit Office or a Divisional Accountant 
< or an Accounts Clerk in a Divisional 
or Sub-divisional Office of the Public 
Works Department) should be treated 
as compensating for one year’s delay 
in passing the examination”. 
3. The gaid paragraph envisaged a 
sort of weightage for the total length 
of service and experience at the time of 
the passing of the examination. Pre- 
sumably, the object underlying that 
paragraph: was to neutralise the dis- 
advantages which a cand date with a longer 
service and experience would sustain 
in the event of his passing the examination 
later than' another candidate, who, with 
a shorter’ experience, might pass the 
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examination earlier. “But, on 2nd July; 
1956, the ‘Comptroller and ` Auditor 
General, through Correction Slip No. 51, 
effected an amendment to the said para- 
graph. The amended paragraph’. reads 
as follows :— 


* 143, Subject to the conditigns in 
paragraphs 139 and 140 and subject 
‘also to the right of the appointing 
authority to make, any special promo- 
tion in accordance with paragraph 144, 
a clerk ora Divisional Accountant 
who passes the Subordinate Accounts 
Service Examination in an earlier exa- 
mination will: have precedence in 
appointment to the Subordinate Ac- 
counts Service over a person ` ho passes 
in a later examination. As amongst 
persons who pass in the same examina- 
tion the one senior in the clerical grade 
will have a prior claim for -such 
appointment. The seniority of a person 
appointed to officiate in the Sub- 
ordinate Accounts Seryice shall 
ordinarily be based on the date on which 
he first begins to officiate after passing 
the Subordinate Accounts Service 

Examination. 


If a person eligible for appointment 
to the Subordinate Accounts Service 
happens to be non-available on account 
of leave or otherwise on the first 
occasion: when his turn for appoint- 
ment comes, and a person .below him 
is appointed to fill the vacancy the 
“Jatter will not for that reason alone 
become senior to the former in the 
Subordinate Accounts Service grade. 


The relative seniority of Sub- 
ordinate Accounts Service men directly 
recruited as apprentices vis-a-vis Sub- 
ordinate Accounts Service pass 
clerks officiating in the Subordinate 
Accounts Service shall be governed by 
specific instructions on the subject 
. issued by the Comptroller and Auditor- 
General from time to time. 


The amendment will come into force 
from the date of the first Subordinate 
Accounts Service Examination to be 
held in 1956.” 


By reason of this amendment, the pro- 
vision regarding the weightage of service 
of a person who joined the service earlier 
has been deleted and now the promotion 
is based only on examination seniority, 


Ag ee 


that is, sentotity béing determined on the 
basis of the date of passing the examina- 
tion and not with reference to the length 
of service. All the petitioners had 
entered service long before respondents 
3 to 7 in W. P. No. 2213 of 1970 entered 
service, But inasmuch as those respon- 
dents happened to pass the S. A. S. Exa- 
mination before the petitioners passed, 
they have been assigned seniority - over 
the petitioners. The petitioners con- 
tend that paragraph 143 contained a 
statutory provision, that the amendment 
to paragraph 143 has been made by an 
executive instruction:by the Comptroller 
and Auditor-General, that, therefore, 
the amendment is invalid and that on the 
basis of the paragaph prior to the amend- 
ment, they are entitled to claim weightage 
as regards length of service and-are en- 
titled to be placed in the seniority list 
accordingly. Though several other con- 
tentions Tar been put forward in the 
affidavits filed in support of the writ 
petitions, the only contention urged in 
the course of the ents was that 
the amendment was invalid and could not 
take away the statutory right which the 
petitioners had under paragraph 143, 
which was in force at the time when they 
were appointed. It is on this basis 
that they have asked for fixation of their 
seniority by issuing suitable directions. 


4- On behalf of respondents 1 and 2 
a common counter-affidavit was filed 
by one Mr. Sundararajan, Senior 
Deputy Accountant-General (Adminis- 
trative) in the Office of the Accountant- 
General, Tamil Nadu. He alleged in 
that affidavit that the administrative 
powers of the Auditor-General had been 
defined in the Auditor General Rules, 
1926, made by the Secretary of State 
for India in Council under section 96 (1) 
of the Government of India Act, 1919. 
He further referred to certain rules and 
stated that the powers exercised by the 
Auditor-General continued to be in force 
after the Government of India Act, 1935, 
by virtue of the provisions of section 276 
of the Act and had been preserved under 
the Constitution of India alo. He 
proceeded to refer to the relevant pro- 
visions of the Constitution and stated 
that the Comptroller and Auditor-General 
continued to exercise the powers till 
such time as the powers of the Comp- 


THE MADRAS LAw SOURNAL REPORTS 


üs 
troller and Auditor-General were pres- 
cribed by the President under Article 148 
(5) of the Constitution. In substance, 
the contention was that paragraph 143 
was a statutory provision and that the 
Comptroller and Auditor-General had 
necessary authority to make the amend- 
ment. It was further contended that 
no employee could claim any vested 
right in the matter of his service, that the 
conditions of service could be altered 
unilaterally by the Government at any 
time even to the disadvantage of the 
employee and that, therefore, the peti- 
tioners could not make a complaint on 
account of the amendment made by the 


Comptroller and Auditor-General to 
paragraph 143. 
5. The sixth respondent in W. P. 


No. 2213 of 1970 has stated in his counter- 
affidavit that there was undue delay 
on the part of the petitioners in seeking 
relief, inasmuch as the amendment, 


- which they impugned, had been made 


even in 1996, that what has been done 
is merely a withdrawal of concession 
and that, therefore, the petitioners are 
not entitled to any relief. 3 


6. These petitions originally came up 
for disposal before Ramaprasada Rao, J. 
At that time, a contention appears to 
have been urged on behalf of the peti- 
tioners that inasmuch as it was conceded 
that paragraph 143 contained a statutory 
provision, the amendment made by an 
executive instruction was invalid, and 
in support of that position, the decision 
of Alagiriswami, J., in G. Rama Rao and 
another v. The D.rec'or of Audit & Accounts, 
P. & T., Midras-81, was cited. The 
learned Judge in those cases, which re- 
lated to fixation of seniority of certain 
persons in the Subordinate Accounts 
Service in the Posts and, Telegraphs 
Department, made an observation that 
paragraph 143 was admitted to be a 
statutory provision. A request appears to 
have been made before Ramaprasada 
Rao, J., that an opportunity may be 
given to file a supplemental counter- 
affidavit on behalf of the Accountant- 
General and Compiroller and Auditor- 
General to clarify the position. The 
matter was _ accordingly adjourned. 
Subsequently, an affidavit sworn _ to by 


I. W.P, Nos, 1307 and 1308 of 1969. 
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one Mr. Hariharan, Assistant Comp- 
troller and Auditor-General in the Office 
of the Comptroller and Auditor-General, 
New Delhi, lias been filed. In paragraphs 
8 and 9 of that supplemental ‘affidavit 
he alleged : i 


“8. The Department has since veri- 
fied the correct position. It is- res- 
pectfully submitted that paragraph 143 
is not a statutory rule but only an 
administrative’ instruction. © The 
Calcutta ‘High Court had occasion to 
go into this question while deciding 
the case in Civil Rule No. 1654 of 1957, 
dated 1st December, 1958 and it was 
held therein that the Manual of 
Standing Orders contained mostly 
Departmental instructions. Para- 
graph 143 was among the paragraphs 
specifically considered by the Court. 


g. It is respectfully submitted | that 
in the Writ Petitions 1307 and 1308 of 
1969 by judgment dated 12th Decem- 
ber, 1969, it had been assumed that 
paragraph 143 of M.S. O. is a statutory 
rule in view of the counter-affidavit 
filed in that case. Under a bona fide 
misapprehension, the initial drafting 
of the counter-afidavit in that case 
by the department proceeded on the 
footing that paragraph 143 was a 
statutory rule. In fact, the Deputy 
Legal Advisor to the Government of 
India while correcting that draft, 
deleted the portion containing the 
reference to paragraph 143 as a 
statutory rule. Unfortunately while 
preparing the fair copy, the portion 
required to be deleted happened to 
be included in the affidavit by a clerical 
mistake and this mistake was not noticed 
in time.” 
In that supplemental counter-affidavit it 
was further; alleged that there were rules 
with regard to age restriction and the num- 
ber of attempts which a person can make 
for passing the examination, that by execu- 
tive instructions those provisions were 
relaxed, that but for such relaxation all 
these petitioners except Kuppuswami, 
the petitioner in W. P. No. 4243 of 1970, 
would not have been able to sit for the 
examination and that inasmuch as those 
petitioners except Kuppuswami have 
taken advantage of the amendment and 
passed ‘thé examination, they cannot now 
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turn round and question the competence 
of the Comptroller and Auditor-General 
to amend paragraph 143. It is, there- 
fore, alleged that the petitioners are 
estopped from questioning the validity 
of the amendment to paragraph 143. 


7. In W. P. Nos. 1307 and 1308 of 
1969, already adverted to, Alagiriswami,]. 
took the view that matters relating to 
public servants could, in the absence of 
rules made under the proviso to Article 
309 or Article 148, be governed by 
administrative instructions, that a sta- 
tutory rule could be altered or amended 
or repealed only by another statutory 
rule and not by a mere administrative 
instruction, while an administrative ins- 
truction can of course be altered by 
another administrative instruction. The 
learned Judge further pointed out that a 
statutory rule could be given retrospective 
effect, while the administrative instruc- 
tion could not be given such retrospective 
effect but could have only prospective 
effect. In that case, the validity of a 
letter of the Assistant Comptroller and 
Auditor-General dealing with seniority 
was chall The learned Judge 
held that the letter was merely an 
administratiye instruction and that as that 
ran counter to paragraph 143, which 
was statutory, the administrative ins- 
truction could not change the effect o- 
the statutory, rule. In that view, the 
learned Judge allowed those writ peaton 
and issued a writ of mcndumus directing 
the Accountant General,. Posts and Tele- 
graphs, to recompile the seniority list 
on the lines indicated tnerein. The 
decision has proceeded on the basis that 
it was admitted that paragrapn 143 was 
a statutory rule. To explain this posi- 
tion, Mr. Hariharan has stated in para- 
graph g of his supplemental affidavit 
(already extracted) that in that case a 
counter was filed by mistake stating that 
paragraph 143 was a statutory rule, even 
though it was intended ‘to state in that 
affidavit that that paragraph was not a 
statutory rule. To support this allega- 
tion no material has been placed. The 
draft which was said to have been cor- 
rected deleting the portion containing 
reference to paragraph 143 as a statuotry 
rule is not produced. Nor is a true copy 
of the fair’ affidavit filed- to find - out 
whether the statement that paragraph, 
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143 was a statutory provision was con- 
tained in the affidavit itself or whether 
such a statement was made in the course 


of-the arguments. 


8. In paragraph 8 of the supplemental 
counter- ffidavit. Mr. Hariharan, has 
made reference to a decision of the 
Calcutta High Court in Civil Rule No. 
1654 of 1957, in which, according to him, 
paragraph 143 was said to have been held 
to be merely an administrative instruc- 
tion.: A copy of the judgment was pro- 
duced before me, and on going through it, 
I did not find any such observation. In 
that case also the point in controversy 
was as regards the correctness of a seniority 
list prepared with reference to certain 
persons governed by the Subordinate 
Accounts Service in the Indian Audit 
and ‘Accounts Department in the office 
of the Accoun‘ant-General, West Bengal. 
In dealing with the several contentions 
in that case, Deep Narayan 
Sinha, J., referred to Article 148 (5) of 
the Constitution which empowers the 
President to make rules after consultation 
with the Comptroller and Auditor- 
General and observed : i 


“As a matter of fact, so far as I can see, 

. this is the direct fountain head of any 

. rules that may be promulgated with 

to the service of persons in the 

Indian Audit and Accounts Depart- 

ment. It is admitted that no such 
rules have been framed. 


My attention has next been drawn to 
certain standing orders. These stand- 
ing orders are to be found in a compi- 
lation called ‘Manual of Standing 
_ Orders”? and contain mostly depart- 
mental instructions given by the Camp- 
troller and Auditor-General of India 
who is the head- of the Indian Audit 
and Accounts Department appointed 
under Article 148 (1) of the Consti- 
` tution of India. It also contains certain 
` rules which have the force of law, for 
example, certain standing orders in 
Chapter X. The subject of Sub- 
_ ordinate Accounts Service is set out in 
Chapter V but one would look in vain 
‘for any specific provision therein re- 
garding promotions’. 


Nowhere did the learned Judge observe 
that paragraph 143 was merely an ad- 
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ministrative instruction. No doubt, para- 
graph 143.occurs in Chapter V which 
deals with Subordinate Accounts Service. 
All that the learned Judge has “observed 
is that there was no specific provision in 
Chapter V regarding promotions. There- 
fore, it is incorrect to state, that the 
Calcutta High Court has ruled that para- 
graph 143 is only an administrative 
instruction. 


9. In the affidavit of Mr. Sundararajan, 
reference is made in detail to the powers 
of the Auditor-General ‘as -defined in‘ the 
Auditor General Rules, 1926, made b 

the Secretary of State for India in Counci 

under section 96-D (1) of the Governmen * 
of India Act, 1919. It is stated that all 
such rules are “laws in force” within 
the meaning of Article 313 of the- Consti- 
tution. Reference is also made to Article 
372 of the Constitution which provides 
for the continuance of the existing laws 
in force. ‘Finally, it is stated in paragraph 
4: “From the above it may be seen that 
the Comptroller and the Auditor-General 
would continue to- exercise powers till 
such time in this manner as the powers 
of the Comptroller and Auditor-General 
are prescribed under Article 148 (5) of 
the Constitution”. Though not explicitly 
stated that paragraph 143 is statutory, 
it is abundantly clear from the affidavit 
of Mr. Sundararajan that it proceeds only 
on the basis that it is statutory. But 
Mr. Hariharan, in his supplemental 
counter-affidavit, without giving any 
details whatsoever, has stated that para- 
graph 143 is not statutory, but is only 
an administrative instruction. He has 
referred to verification of the correct 
position as justifying his,-statement that 
paragraph 143 is not a statutory rule. 
No materials are placed by him in this 
regard. Mr. Sundararajan, who has 
sworn to the earlier affidavit, has attested 
the supplemental counter-affidavit filed 
by Mr. Hariharan. e person compe- 
tent to say as to whether any mistake had 
been committed in the affidavit sworn 
to by Mr. Sundararajan, is Mr. Sundara- 
rajan himself. On what basis he swore’ 
to the earlier affidavit and why he did 
not state in the earlier affidavit that para- 
graph 143-was merely an administrative: 
instruction and what led him to think. 
that the said paragraph was a law in 
farce, are- matters about which no. 
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materials have been placed. Equally, no 
materials are placed to show on what 
basis Mr. Hariharan says that the said 
paragraph is only an administrative 
instruction. He claims to have verified 
“the correct position’. But he does not 
say what he verified and how he found 
that a particular position was the “cor- 
rect position’. ‘Therefore, we have the 
solemn affirmation of one officer as against 
the solemn affirmation of another officer, 
the latter officer not having placed any 
materials to show why the affirmation -of 
the former officer should not be accepted. 
What Mr.. Sundararajan stated in his 
affidavit was consistent with the position 
taken on behalf of the Accountant- 


General before pee awet J in W.P. 
Nos. 1307 and 1308 of 1969, already 
adverted to. ` 

to. The institution of the Auditor- 


General traces back to the days of the 
East India Company, which began as a 
trading corporation and ended by admi- 
nistering India im 1858 when the Govern- 
ment of India was assumed by the British 


Crown. Various directions were issued ` 


by the Directors of the East India Com- 
pany from time to time and the Auditor- 
General was functioning in accordance 
with those instructions. The Govern- 
ment of India Act, 1919, first gave statu- 
tory recognition to the Auditor-General 
in India by section 96-D (1)- which ran 
as follows: pee 


“An Auditor-General in India shall be 
appointed by the Secretary of State in 
Council, and shall hold office during 
His Majesty’s-pleasure, The Secretary 
of State in Council- shall, by rules, 
make provision for his pay, powers,- 
duties, and conditions of-employment, 
or for the discharge of his duties in the 


case of a temporary vacancy or absence. 


from duty”. 


Various statutory rules were issued under 
section 96-D (1) of the Government of 
India Act, 1919. Mr. Gaunlett, the 
then Auditor-General, who complied the 
Audit Code, stated in his preface: 


“The Audit Code derives the authority 
from ‘the functions of the Auditor- 
General as defined in the Statutory 
‘Rules framed under section 96-D (1) 
of the Government of India Act. 


7 
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The detailed: instructions embodied 
- in this Code are intended primarily 
for the guidance of civil audit offices. 
In other audit offices, the general 
rules’ and principles on which the 
instructions of this Code are based and 
- the orders which define the nature and 
‘ extent of audit to be applied to different 
classes of transactions should be taken 
as a guide, though in matters of detail 
the rules in their respective Codés are 
applicable”, í - 


1x. Article 52 of the Audit Code ‘pro- 
vided: : 


“32 (a). The mere passing of the 
examination does not establish a claim 
for promotion to the Subordinate. 
Accounts Service. No one will be 
appointed to this service. unless he is 
‘considered fully qualified by ability 
and experience to dischaige the duties 
of an accountant. i 

(b) Other qualifications being equal, 
-candidates are ordinarily felted in 
the order of the dates of their ‘passing 
the examination, but, in -order to 
allow for-length of service and experi- 
ence every three complete years of the 
excess in length of service (either as a 
clerk in the audit office or as a divi- 
sional -accountant or an accounts 
clerk in a divisional or sub-divisional 


(Other portions omitted as not rele- 


. vant.) i 


Thus, it will be seen that parag aph 1 3 
of the Manual of Standing Orders coo 
responds to Article 52 of the Audit 
Code. The Manual of Standing Orders 


` is no doubt a compilation of both statu- 


tory and administrative instructions. A 
reading of the several provisions of the. 
Standing Orders by no means leads ug 
to say definitely whether any particular 
rule or Standing Order is statutory.or not. 
and. what its origin was. But so far as 
paragraph 143 is concerned, it. is clear 
that it has been compiled and taken from 
Article 52 of the Audit Code, which owes 
its authority from the functions of the 
Auditor-Genéral of India as .defined in 
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statutory rules framed- under section 
96-D (1) of the Government of India 
Act, 1919. Mr. Parasaran, -Senior 
Standing Counsel for the Government of 
India placed before me the earlier editions 
of the standing orders. The first one 
was of the year 1938, which was compiled 
by the then Auditor-General, one Mr. 
E. Burden. In the preface, he stated: 


“ The instructions relating to the orga- 
nisation, administration and control of 
the Indian Audit Department as an 
administrative unit have hitherto been 
scattered in several codes issued by the 
Auditor-General while some instruc- 
tions issued in the form of circulars 
have not been included in any code 
or manual. “The Auditor-General’s 
Audit and Account Codes serve as 
books of reference on audit and accounts 
matters not only for the staff of the 
Indian Audit Department but also for 
the Central and Provincial Govern- 
ments and their subordinate officers 
PE ole le wieece and these rules and 
instructions have now been brought 
together in this manual advantage 
being thus taken of the opportunity 
afforded by the revision of the Auditor- 
General’s Codes to adapt them to the 


constitutional changés introduced by- 


the Government of India Act, 1935. 
The rules and instructions themselves 
have been revised and brought up to 
date”. : 


The compiler cautioned by saying that 
the relevant rules and instructions in the 
manual should not be regarded fi 

ossessing any authority superior to that 
a the original rules and orders, and 
observed: 


“Subject to this reservation, the ‘rules 
and instructions in this Manual super- 


sede all other relevant rules and orders. 


on matters dealt with in it”. 


Paragraph 143 as unamended and as 
extracted in paragraph 2 supra finds a 
place in this edition. 
12. In the year 1952 Mr. V. Narahari 
Rao, the then Comptroller and Auditor- 
General of India caused to be published 
the re-print of the said first edition. In 
the preface, he stated: 
“This edition is essentially a reprint 
of the first edition of the ‘Auditor- 
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. General’s Manual of Standing Orders’ 


—issued in 1938, with such adaptations 
and modifications as have been ren- 
dered necessary by the constitutional 
changes introduced by the Consti- 
tution of India or by other factors, and 
also takes mto account all the correc- 
tion.slips issued up to date”, f 


Paragraph 143, as unamended, finds a 
place in this volume also. 


13. We have now .two volumes of the 
Manual of Standing. Orders issued by 
the authority of the Comptroller and 
Auditor-General of India, one Mr. S. 
Ranganathan, in the year 1969. 

Paragraph 143 is split up into several 
portions, and the relevant provisions are 
contained in paragraph 184 of Vol. I. 








It is not possible to say affirmativel 
under which statutory provision paragraph 
143 was issued. However, it is seen fro 

the relevant copies of're prints of manuals 
that it is there ‘from the earliest of the 
publications. It is in this background 
that the examination of the pleadings in 


. this case becomes necessary and import- 


ant. It is needless to. repeat the two 
inconsistent stands taken on behalf 
the Accountant-General himself and the 
Comptroller and Auditor-General of 
India, respondents 1 and 2 in these writ 
petitions. I have already pointed out 
that no materials have been placed for 
holding that the statements made by 
Mr. Sundararajan at the earliest opportu- 
nity in his affidavit showing by necessary 
implication that paragraph 143 was 
statutory were made under mistake. 
Nor do we find any materials to warrant 
the assertion of Mr. Hariharan, who has 
sworn to the supplemental counter 
affidavit, that the said paragraph is only 
an administrative instruction and not a 
statutory instruction. In the absence of 
acceptable explanation for taking up such 
inconsistent positions, the admission con- 


1] 


tained in the earliest affidavit, which is 
consistent with the stand taken on behalf 
of the two respondents in certain other 
proceedings already referred to, has to be 
accepted and the matter decided on that 
basis. It is true that respondents 1 and 
2 are not estopped from showing that 
what was stated in the first instance was a 
mistake. After all, the relevant point 
is whether a particular provision is 
statutory or not. It might be that under 
a mistaken impression, the provision 
might have been said to be statutory, 
while in fact it was only an executive 
instruction. By placing necessary :mate- 
rials before the Court such a mistake 
can be sought to be rectified. But with- 
out any materials whatsoever, it is not 
open to respondents 1 and 2 to ask the 
Court to accept the mere assertion that 
what was stated in the first instance was 
a mistake and that’ what is stated sub- 
sequently is alone correct. For all these 
reasons, I proceed on the basis that para- 
graph 143 is a statutory provision. 


15. Mr. Parasaran, Senior Counsel for 
the Central Government, appearing for 
respondents 1 and 2, was somewhat in an 
embarrassing position in view of the in- 
consistent stands taken in the counter 
affidavits filed on behalf of respondents 
I and 2. He, however, contended that 
the petitioners are estopped from claiming 
any relief in these petitions. He contend- 
ed that the petitioners, except Kuppu- 
swami, petitioner in W.P. No. 4243 of 
1970, have derived advantage by certain 
amendments made by the Comptroller 
and Auditor-General to certain rules, 
which fixed the age of candidates compe- 
tent to appear for the examination and as 
regards the number of attempts one could 
make for passing the examination, He 
further contended that but for the amend- 
ments, those petitioners would not have 
been entitled to sit and pass the exami- 
nation and! that after having taken ad- 
vantage of the amendments, they are now 
not entitled to question the competency 
of the Auditor-General to amend para- 
graph 143. I am unable to accept this 
argument. It is true but for certain relaxa- 
tions, the aforesaid petitioners would 
not have been entitled to sit for the exami- 
nation. But the relaxation has been made 
by the Auditor-General by the express 
power conferred on him. Appendix 4 
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of Vol. IL ofthe Audit Code deals with 
Rules for the Departmental Examination 
training of Junior Officers and for Depart- 
mental Examinations. At page 24, we 
find an express provision, reserving to the 
Auditor-General the power of allowing 
exceptions to’ the rules contained therein 
with regard to the number of attempts 
which a candidate may make and also 
the age.of the candidate and it is by virtue 
of this power that the Auditor-General 
has relaxed the relevant provisions which 
are merely executive in nature. Inas- 
much as there is such an express reserva 
tion, the relaxation has been made only 
by exercise of such a power. That has 
nothing to do with the amendment to 
paragraph 14%. Therefore, there is no 
question of the petitioners taking ad- 
vantage of a certain amendment and try- 
ing to question the validity ofthe amend- 
ment in other respects, The decision 
in Turner Morrison and Company 
v. Hungerford Investment’ Trust Limited}, 
on which Mr. Parasaran placed 
reliance, is not relevant. The principle 
laid down in that case is that when pro- 
mises are,acted upon, the Court will 
enforce the promise even though there is 
no consideration in the strict sense. That 
is hardly relevant on the facts of the instant 


x6. Mr. Dolia, appearing for the sixth 
respondent in’ W.P. No. 2213 of 1970, 
contended that the impugned amendment 
was madé in 1956, that on the basis of 
the amendment other persons have been 
Promoted and that it would cause great 
hardship and inconvenience if the senio- 
rity is affected at this stage. The sub- 
stance of his argument was that the peti- 
tioners are guilty of laches and are, there- 
fore, not entitled to any relief. I am 
unable to accept this argument. It is 
true that the amendment was made in 
1956. But the petitioners had no cause 
of action to complain at that time, as 
their right to challenge the validity of the 
amendment arose only after they came 
out successful in the examination. I 
have already pointed out that these peti- 
tioners appeared for the S.A.S. Exami- 
nation in November, 1969 the results 
of which were published only in February, 
1970, It was thereafter that they get 


z. (1972) 1 S,Q.W.R. 887, 
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the cause of action to complain about 
tne amendment, which takes away the 
weightage, to which they were entitled 
under paragraph 143 of the Manual of 
Standing ‘Orders. 


x7. Mr. Dolia next contended that under 
Rule 28 (1) of the Auditor-General’s 
Rules made by the Secretary of State for 
India in Council, under section 96-D (1) 
of the Government of India Act the Audi- 
tor-General had necessary power to arend 
paragraph 143. The relevant portion of 
that rule reads thus :` Í : 


“28, The Auditor-General may— 


{1) in the case of officers of the India 
: Audit’ Department below the ‘rank of 
Deputy ‘Auditor-Géneral.... 7 . promote 
' him to any grade or post in the Indian 
Audit Department below the rank of 
Deputy Auditor-General or declarè 
him`to be permanently unfit: for pro- 
motion, grant him any leave that may be 
admissible under the rules and exefcise 
the powers of a lo¢al Government 
under the Government Servants’ Con- 
duct Rules”. . . . e. ree 


He also relied- on Rule-44 of the Central 


Civil Services _ (Classification, - Control. 


and Appeal) Rules, 1934 under which 
power to make rules regarding the 
methods of recruitment had been dele- 
gated to the local Government in’ respéct 
of subordinate services under their i- 
nistrdtive control. Placing réliance upon 
‘these provisions it is contended’ that the 
Auditor-General had the necessary auth- 
rity to make the amendment to paragraph 
143. I am unable to accept this ‘argu- 
ment. "The power’ conferred únder 
Rule 28 (1)`is only a power with regard 
to the matters governed by the Govern- 
ment Servants’ Conduct Rules and that 
has nothing to do with the amendment 
of paragraph 143, which does not come 
within the purview of the’ Government 
Servants’ Conduct Rules. ` 


18. Mr. Dolia next contended that even 
paragraph 143, as it stood prior to the 
amendment, conferred power upon the. 
Auditor-General to make modifications. 
This argument is based upon the proviso 
to the explanation occurring in paragraph 
143 already extracted. The explanation 
deals with continuous officiating in tempo- 
rary service and with matters connected 
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with calculating length of service for the 
purposes of that instruction. The pro- 
viso to that explanation no doubt confers 
power upon the Auditor-General to make 
modification in the principle of calcula- 
ting seniority enunciated therein. But 
this has nothing to do with the power to 
amend the main paragraph 143 itself. 
The power cannot be so construed as to 
include a power to take away altogether 
the benefit of weightage conferred under 
the main paragraph 143. f 


1g. ‘Even ıt we concede for the sake of 
argument that the Auditor-General him- 
self had power to amend, the question 
is whether the amendment, which is 
impugned, has been validly made. 
Article 313 of the ‘Constitution provides 
as follows: 


‘gr, Until other provision is made 
in this behalf under this Constitution, 
all the laws in force immediately before 
the commencement of this Constitu- 
tion and applicable to any public 
service or any post which continues 
to exist after the commencement of 
this Constitution, as an all-India service 
or as service Or post under the Union or 
a State shall continue in force so far 
as consistent with the provisions of this 
- Constitution”. won ; 
Article 372 inter alia provides that not- 
withstanding the repeal by the Consti- 
tution of the enactments referred to in 
Article 395 (one of the Acts ‘is Govern- 
ment of India Act, 1935) and subject to 
the other provisions of the Constitution, 
all the laws in force in the territory of 
India immediately before the’ commence- 
ment of the Constitution shall continue 
in force until altered or repealed or amen- 
ded by a competent Legislature or other 
competent, authority. The ression 
‘laws in force” has been construed. by the 
Supreme Court in Edward Mills and 
Company Lid., Beawar and others v. State af 
Ajmer and another!, as being wide enoug 
to include not merely a legislative enact- 
ment but also any regulation or order 
which has the force of law. Paragraph 
143 Of the Manual of Standing Orders, 
for the reasons already pointed out by 
me, has to be taken to be a statutory 
provision and was therefore a law in force 
immediately before the commencement of 





te (1954) 2 LLa]. 686). 
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the Constitution. The Constitution has 
made a special provision for Comptroller 
and Auditor-General of India in Article 
148. Clause (5) of that Article is rele- 
vant andit reads: 


“148 (5). Subject to the provisions 
of this Constitution and of any law 
made by Parliament, the conditions of 
service Of persons serving in the Indian 
Audit and Accounts Department and 
the administrative powers ‘of the 
Comptroller and Auditor-General shall 
be such 'as may be prescribed by rules 
made by the President after consulta- 
tion with the Comptroller arid Auditor- 
General,” ' 


20. The question is whether, in view of 
Article 148 (5), it was competent for the 
Auditor-General to make an amendment 
to paragraph 143. Admittedly, the 
amendment has been made only by an 
administrative instruction. On that 
short ground, it has to be held that the 
amendment is invalid. A statutory rule 
cannot be amended or superseded by an 
administrative instruction-vide Sant Ram 
Sharma v. State of Rajasthan and another, 
The expression ‘“‘conditions of service” 
Occurring in Article 148 (5) is wide 
enough to include the condition regarding 
promotion. In Mohammed Bhakar v. Y. 
Krishna Reddy*, the Supreme Court has 
pointed out that any rule which affects 
the promotion of a person relates to his 
conditions of service. Therefore, any 
rule relating to conditions of service 
including a rule touching upon the ques- 
tion of promotion, after the commence- 
ment of the Constitution, can only be 
made in the manner indicated by Article 
148 (5). (See Kalyani Stores v. State of 
Orissa) °. The modification to the existing 
law can be brought about also only in 
the aforesaid manner and if there be any 
modification by a process other than the 
one contemplated in Article 148 of the 
Constitution it would not be valid and 
operative. On the analogy ‘of Sajjan 
Singh v. State.of Rajasthan* and Raminlal v. 





I, (1968) 1 S.G.R. rrr: (1968) 1 S.C.J.672: 
ALR. 1967 S.C. r910. - : 
2. (r970 ' S.A.R. 768. 
È 1966) 2 S.G.J. 367 : (1966) 1 S.G.R. 865 : 
AER. 1966| S.G. 1686. 

4. (a5) 1 M.LJ. (S.G.) 57 : {r96s) 1 S.C.J. 
377 : (1955) 1 'An.W.R. (S.C.) 57 : (1965) 1 S.G.R, 
933 : ALR. 1965 S.G. 845. 
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State of Gujarai!, it has to be beld that 
the existing law, when micdified, would 
lose the protection. A similar view was 
taken by a Bench of the Orissa High 
Court in Naba Kishore Pat v. Union 4 
India and others?, a printed copy of whic 
was made available to me. 


21. Itis not as if the President has not 
taken action under Article 148 (5) with 
regard to the conditions of service of 
persons serving in the Indian Audit and 
Accounts Department. Mr. Ramaswami, 
‘Counsel appearing for the petitioners, 
produced before me copies of a number of 
orders issued by the President in exercise 
of the powers conferred under Article 
148 (5) read with the proviso to Article 
309 with regard to special laws relating 
to beige serving in the Indian Audit 
and Accounts Department, The impug- 
ned amendment to paragraph 143 of 
the Manual of Standing Orders undoub- 
tedly affects the conditions of service and 
it has to be held that’such an amendment 
can be mde validly only by virtue of the 
powers conferred under Article 148 (5). 
That not having been done, it follows, 
that the impugned amendment is invalid. 
The petitioners, whose conditions of 
service are affected by the impugned 
amendment, are entitled to the writ asked 
for, namely, a direction to the first 
respondent to fix their seniority with 
reference to paragraph 143 of the Manual 
of Standing Orders as it stood prior to the 
amendment made on 2nd July, 1956, 
The petitions are ordered accordingly, 
There will be no order as to costs. 


S.J. 


Petitions 
allowed., 





r. (1969) 1 S.C.J. 290 : (1969) 1 S.C.R. 424: 
G. 168.- 


ALR. 1969 S. S 
2. O.J.. No. 586 of 1968 decided on 14th 
January, 1972. p 
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IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS 


Present:—V. V. Raghavan, F. 


K. James Petitioner* 
v. 

V. Ponniah Respondent. 
Kanyakumari Sreepandaravaka Lands 


(Abolition and Conversion into Ryotwari) 
Act (XXX1 of 1964), sections 9 h)» 29 (2), 
Limitation Act (XXXVI of 1963), sections 
4 to 24-——Appeal against the order of the 
Assistant Settlement Officer—Delay—Petition 
to excuse delay—Application under the Limi- 
tation Act—Valid. 


It is common ground that there is no 
provision in Madras Act (XXXI of 1964) 
expressly excluding the applicability of 
the Limitation Act to applications and 
appeals provided under the said Act. 
In the absence of any specific exclusion, 
sections 4 to 24 of the Limitation Act shall 
apply to applications and appeals under 

e special law unless there is any pro- 
vision in the special enactment repugnant 
to such application. [Para, 1.] 


Cases referred to: 


The Trustees of the Port of Madras v. Mettur 
Chemicals and Industries Lid., Salem, (1966) 
79 L.W. 496 : (1968) 1 M.L.J. 162 : I.L.R. 
(1967) 3 Mad. 605 : A.LR. 1967 Mad. 
109; D. P. Mishra v. Kamal Narayan 
Sarma, (1970) 2 8.C.J. 639 : (1971) I 
S.G.R. 8 : ALR. 1970 S.C. 1477; 
Radhesyam Mohanlal Kaitan v. The 
Maharashtra Revenue Tribunal, Nagpur, 
A.I.R. 1970 Bom. 138. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Nagercoil, dated 22nd June, 
1972 and made in I.A. No. 389 Of 1971, 
C.P. No. 1945 Of 1971. 


M. A. Sathar Sayeed, for Petitioner. 
S. Padmanabhan, for Respondent. 
The Court made the following 


OgRDER.—The respondent in I.A. No. 
389 of 1971 in the Court of the Subordi~ 


* GRP.No, agai of 1972, 21st December, 1972, 
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nate Judge of Nagercoil is the petitioner. 
The revision petition is directed against 
the order of the learned Subordinate 
Judge in I.A. No. 389 of 1971 allowing 
the application I.A. No. 389 of 1971 filed 
under section 5 of the Limitation Act 
(XXXVI of 1963) seeking to excuse the 
delay in filing the appeal against the order 
of the Assistant Settlement Officer, dated 
17th July, 1969 under section g (3) of 
the Kanyakumari Sreepandaravaka 
Lands (Abolition and Conversion into 
Ryotwari) Act (XXXI of 1964) pres- 
cribing a period Of three months for filing 
such appeals with a discretion to the 
Tribunal to extend the period by two 
months, The contention of the learned 
Counsel for the petitioner is that the Act 
(XX XI of 1964) must be deemed to be a 
complete enactment dealing with the 
grant of ryotwari patta and that the pro- 
vision relating thereto and the Act not 
having provided for an application under 
section 5 of the Limitation Act the appli- 
cation under section g of the Act is in- 
applicable. In other words, the conten- 
tion is that the Act is a self-contained 
enactment. The period for filing an 
appeal havine been provided by section 
9 (3), no further application for extension 
of time by reason of section 5 could be 
made. The Limitation Act of 
1963) came into operation on rst January, 
1964. Section 29 (2) of the said Act 
runs as follows: 


‘Where any special or local law pres- 
cribes for any 'suit, appeal or appli- 

- cation a period of limitation different 
from ‘the poe prescribed by the 
Schedule, the provisions of section 3 
shall apply as if such period were the 
period prescribed by the Schedule and 
for the purpose of determining any 
period of limitation prescribed for 
any suit, appeal or application by any 
special or local law, the provisions 
contained in sections 4 to 24 (inclusive) 
shall apply only insofar as, and to the 
extent to which they are not expressly 
excluded by such special or local 
law”. 


It is common ground that there is no 
provision in Madras Act (XXXI of 1964) 
expressly excluding the Limitation Act 
to applications and appeals provid 

under the said Act. I am, therefore, of th 
view that in the absence of any specifi 


ti) 


exclusive, sections 4 to 24 0f the Limita- 
tion Act sall apply to applications and 
appeals under the special law unless 
ere is any provision in the special enact- 
ment repugnant tOo such application. 
The conclusion of the learned Subordi- 
nate Judge is, therefore, right. I may 
in this connection refer to a few decisions, 
one in The Trustees of the Port of Madras v. 
Metiur Ghemicals and Industries Lid., Salemr, 
arising under the Madras Port Trust 
Act and of the Supreme Court in 
D. P. Mishra v. Kamal Narayan Sarma and 
another®, arising under the Representation 
of the Peoples Act, 1951 and of the 
Bombay High Court in Radhesyam 
Mohanlal Kaitan v. The Maharashira 
Revenue, Tribunal, Nagpur and others*, arising 
under the Bombay Tenancy and Agricul- 
tural Lands Act, r918. There is no 
merit in the contentions of the learned 
Counsel for the petitioner. This Civil 
Revision Petition, therefore, fails and is 
dismissed. No order as to costs, 


S.J. 


Petition 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P. S. Kailasam, F. 


C. Kuttappa Nair and another 
Petitioners* 


Us 


S. S. A. Shahul Hameed and others 
.. Respondents. 


Madras Buildings. (Lease and Ren 
Conirol) Act (XVIL of 1960), section 23 (3)— 
Petition for eviction—Petition dismissed by 
Reni Controller—Appellate Authority 
remanding for fresk disposal—Validity of 
remand——Scope of section 23 (3). 


Section 23 (3) of the Madras Buildings 
(Lease and Rent Control) Act (XVIII of 
1960) does not confer any right on the 
Appellate Authority to remand a matter 
for fresh disposal. All that the section 


1. (1966) 79 L.W. 496 : (1968) 1 M.L.J. 162: 
I.L.R. (1967) 3 Mad. 605 : A.LR. 1967 Mad. 109. 
2. (1970) 2 S.G.J. 639 : (1971) 1 S.GR. 8: 
A.LR..1970 S.C. 1477. 
3. ALR. 1970 Ban. 138. 
* G.R.P. Nos. 1308, 1450 and 1498 of 1972. 
gt February, 1973. 
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empowers the Appellate Authority to do 
is to decide the appeal after making such 
further inquiry as he thinks fit either 
personally or through the Controller. 
Option is given to the Appellate Authority 
to make the further inquiry either per- 
sonally or through the Controller. It 
is specifically provided tt at the Appellate 
Authority shal] decide the appeal. The 
only power that is left with him is that if 
he does not make the “‘further com 
himself personally, he may call upon the 
Controller to make “‘such further enquiry.” 
But the decision can only be by the Appel- 
late Authority, [Para. 2.] 


Cases referred to:— 


Rangaswami Naidu v. Second Judge, Small 
Causes Court, Madras, (1949) 62 L.W. 
(S.N.) 35; Narayanaswami Reddiar v. 
Dhanraj Sowcar, (1958) 1 M.L.J. 773 
Dhanakoti Chettiar and another v. M. M. 
Doraiswami Chettiar, (1962) 2 M.L.J. 82; 
Babu Mudaliar v. Bhaktavatsalu Chetty, 
(1963) 1 M.L.J. 9; The Senior Superintendent 
of Post Offices, East Thanjavur v. K., R. M. 
S. Chockalingam Chettiar, (1967) 2 M.L.J. 
412. ; : 


Petitions under section 25 of Madras Act 
(XVIII of 1960) praying the High Court 
to revise the order of the Court of Small 
Causes, III Judge, Madras, dated 19th 
January, 1972 and made in H. R. A. 
Nos. 983, 984 and 987 of 1970 respectively 
H.R. G. Nos. 1639 of 1970, 3053 of 1968, 
and 3306 of 1968 respectively dated grd 
October, 1970 Court of Small Cavses, 
VII Judge, Madras. 


R. V. Seshadri, for Petitioner in C.R.P. 
Nos, 1308 and 1450 of 1972. 


V. Suresham for Mr. G. Krishnamurthy lyer, 
for Petitioner in G.R.P. No. 1498 of 1972. 


S. Fagadeesan, for Respondents 4 to 6. 
The Court made the following 


ORDER.—T.ese three- revision petitions 
have been filed by three of the tenants 
against a common order of the Appellate 
Authority remanding the eviction peti- 
tions for fresh disposal. Seven petitioners 
claiming to be entitled to the premjses 
in question filed eviction petitions against 
various tenants, The Rent Controller 
found tł at the petitions were not maintain- 
able on the ground that all the persons 
who are entitled to rights in the premises 
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in question were not parties. On appeal, 
the Appellate Authority held that the 
petitions were maintainable,.and reman- 
ded back the petitions to the Rent Control-, 
ler for disposal on other matters of con- 
troversy in the light of the observations 
made by the Appellate Authority. In 
the three revision petitions filed by three 
tenants, the main contention raised is 
that the Appellate Authority has no 
right to remand the matter for fresh dis- 
posal to the Rent Controller, 


2. The power of the Appellate Avtho- 
rity is defined in section 23 of the Madras 
Act (XVIII of 1960) (Madras Buildings 
(Lease and Rent Control) -Act). Section 
23 (3) provides: 

_ “The Appellate Authority shall call for 
the records of the case from the Control- 
ler and after giving the parties an 
opportunity of ` being heard and, if 
necessary, after making such further 
inquiry as he thinks fit either personally 
or through the Controller, shall decide 
the appeal”, 








uthority to do is decide tt e appeal after 
aking such further inquiry ash I 

either personally or throvgh the 
Controller. Option is given to the Appel- 
ate Authority to make the further inquiry 
either personally or through the Controller, 


“further enquiry” himself personally, he 

ay call the Controller to make ‘such 
further enquiry’. But the decision can 
nly be by the Appellate Authority, 


g. Inthe decision in Rengaswami Naidu v, 
Second Fudge, Small Causes Court, Madras}, 
a Bench of this Court Rajamanmnar, C.J. 
and Raghava Rao, J. held that under Act 
(XV of 1948) (Madras Buildings (Lease 
and Rent Control) Act) the Appellate 
Authority cannot remand a case for fresh 
disposal by the Controller, Before the 
Bendh it was contended that the Appellate 
Authority had an inherent power to 
remand a case to the Controller, The 





1, (1949) 62 L.W. (Short Notes) g5. 
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Bench was dealing with section 12 (3) 
ofthe Act (XV of 1948) which can Pe 
extracted: . 


“The Appellate Authority shall send 
for the records from the Controller and 
after giving the parties an opportunity 
` of being heard and, if necessary; after 
making such further enquiry as he 
` thinks fit either personally or through 
the Controller, shall decide the appeal”, 


It will be seen’ that’ the sub-section is 
similarly worded as sub-section (3) 
of section 23 of Act (XVIII of 1960.) 
Dealing with the powers under the sub. 
section, the Bench observed that the sub- 
section defined in’ clear terms the powers 
of the Appellate Authority, that the 
Appellate Authority has got the power to 
make such further enquiry as it thinks 
fit before deciding the appeal, that this 
enquiry, it can do, either personally or 
through the Controller, but that after 
such enquiry the Appellate Authority is 
bound to decide the appeal and that it is 
not enough if the Appellate Authority 
merely disposes of the appeal; he is 
bound to decide the a ppeal. 


4. Following the decision of the Bench, 
it has to be held that the Appellate 
Authority has no power to remand, but 
has the power to make a further enquiry 
either by himself personally or through 
the Controller; but he has to decide th 

appeal himself. ` 


5. On behalf of the respondents, certain 


` decisions of this Court were referred to: 


In Warayanaswami Reddiar v. Dhanraj 
Sowcar1, Ramaswami, J. observed: 


“Remand is an exercise of judicial 
discretion by the learned District 
Judge which cannot be abdicated, and 
in regard to which there can be no 
judicial self-abnegation and rested on 
the half-hearted acquiescence of tle 
parties who might be fearful that if 
they appeared unduly obstructive to 
what he learned District Judge was 
thinking to be a proper course, worse 
might befall them”. 


The learned Judge did not deal with the 
power Of the Appellate Authority under 





1, (1958) 1 M.LJ. 77. 


ta ST C 71st on a d 33° 
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Act XXV of 1949, (Madras ‘Buildings 
(Lease and Rent Control) Act. - i’ 


6. In Danakoti Gheitiar. and another y. 
M. M. Duraiswamy Ghettiar+, Ramachandra 
Iyer, C.J. held that the jurisdiction exer- 
cised by the District Court under section 
12-B of the Madras Buildings (Lease and 
Rent Control) Act (XXV of 1949) 
though revisional is appellate in charac- 
ter and that the power of remand is an 
inherent power in a Court exercising’ 
appellate jurisdiction, This view cannot 
be accepted as it runs contrary to the 
provisions Of the section and to the view 
expressed by ‘the Bench in Rengaswami- 
Naidu v. Second Fudge, Small Causes Court, 
Madras?, ' 


| : : 
q. In Babu Mudaliar v. Bhaktavatsaly 
Chetti®, Ganapathia Pillai, J., after refer- 
ring to the decision in Rengaswami Naidu vy.” 
Second Fudge, Small Causes Court, Madras?,° 
and the decision of Ramachandra Iyer,- 
C.J. in Danakoti Chettiar v. Duraiswami 
Chettiar, held that’ where, the ground 
on which the order of the trial Court is 
found against an 9 atest should 
necessarily be given to the parties to let in 
evidence upon other grounds available. 
and relevant to the point in issue. The 
furnishing of an opportunity to the parties 
to letin evidence upon other grounds may ~ 
be permissible under the powers confer- ` 
red on the Appellate Authority to make a 
further enquiry either by himself per- 
sonally Or through the Rent Controller. 
But this would not include a power of 
remand of Or of delegation to the Control- 
ler the duties of the Appellate Avthority 
to decide the appeal. : 


8. Anantanarayanan, C.J. in C.R.P.,, 
No, 1872 of 1964 held that under-section: 
23 (3) Of Ma Act XVIII of. 1960 the 
proper course for the Appellate Authority , 
is tO retain the appeal on its file and to 
dispose, of jit after the Rent Controller 
makes the further enquiry and submits 
the findings, This view is in accord 
with section 23 (3) so far as directing the 
Controller to make ‘a further enquiry is 
concerned. But the srbmission of a 
finding by the Controller may not be 
uite warranted under the section, if the 


uty cast upon the Appellate Authority ' 


SSS E E | 
1. (1962) 2 M 82, 
Qa, (1 3 62 L.W. (Short Notes) 35. 
3. (1963) t MLJ. 9. 
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to decide the ‘appeal is delegated to, the 
Controller, ©! * 


9. In The Senior Superintendent of Post 
Offices, East Thanjaour v. K. R. M, S. 
Chockalingam Ghettiar!, after referring to 
various decisions, Ramaprasada Rao, Ta 
adopted. the formula laid down by Gana- 
pathia Pillar, J., and Anantanarayanan, 
C.J., and found that the District Judge 
ought to have called for a finding on 
matters on which he could not concur 
with the Rent Controller, keeping the 
revision petition on his file. . . 

ro. In view of the clear wording in 
section 23 (3) and the ruling in the Bench 
decision, which is binding on me, I hold 
that the Appellate Authority has no 
power to remand a matter and the only 
power given to him by the statute is to 
make a further enquiry either personally 
or through the Controller, if need be, and 
is bound to decide the various issues in 
the appeal himself. . 


rx. In the result, the contention of the 
revision petitioners is accepted and the 
order of remand made by the Appellate 
Authority is set aside. The Appellate 
Authority is directed to dispose of the 
appeals according to law; ~ - 


ra, It is stated that three tenants have 
not preferred any appeal. But that would 
not make any difference since the order 
of the Appellate Authority is held to be 
unsustainable as a whole, The appeals 
in entirety will be disposed of by the 
Appellate Authority. . 
1g. ‘There’ will be no order as to costs 
in these revision petitions, . 
S.J. Petitions 
allowed, 
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IN THE HIGH COURT OF; JUDI- 
CATURE AT MADRAS,’ 


PRESENT:—G, Ramanujam,J. > . 


Soma Veerappa Petitioner* 
a. a 
: .. Respondents, 


Givil Procedure Code (V of 1908), Order 21, 
rule 79—E:xecution of a decree—Shares in a 
company—Prohkibition of transfer of shares to 
outsiders in the Articles of Association—Sale of 
Shares in execution—Rights of the purchaser— 
Sale not invalid—Court can sell only ihe requi- 
red number of shares. 


It is true that the articles of association’ 
of the company impésed stringent restric-: 
tions on the transfer of shares by a share-' 
holder and discretion was given to the 
directors to recognise or not the‘ transfers . 
effected by a shareholder. But the exis- 
tence of these restrictions will not at all 
affect the sale of the:shares in execution , 
of a decree of Court. Whether the Court- 
auction-purchaser, will be able, to have 
the transfer recognised by the directors or 
not is not a question with which the Court 
is concerned. The only question to be 
decided is as to whether the judgment- 
debtor had any saleable interest in the 
shares in question, The mere existence 
of certain restrictions in the registration 
of the shares transferred will not affect 
the ownership of the shares, It is well 
established that the transfer of interest 
in the shares from the transferor to the 
transferee is independent of the require-. 
ment of its registration for purposes of the 
Companies Act and that as between the 
transferor and the transferee, the transfer 
would be valid even though the transferee 
may not be able to have the shares trans- 
erred registered in his name, 


[Paras. 2 and 3.] 


It is well settled that what passes to 
the purchaser of shares at a Court sale 
is the beneficial interest in the shares sold, 
and that interest passes even though the 
company has discretion to recognise the 
purchaser as a shareholder or not, There 
is nothing in Order 21, rule 79 to indi- 
cate that the title of the auction-purchaser 
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to the shares purchased by him ‘will stand 
perfected only. after the recognition of the 
transfer and registration of the same by 
the company. In this view the sale of 
the shares in question cannot be said to’ 
be invalid for the reason that there’ are 
restrictions for recognition of the transfer 
of shares, eas [Para.’ 3.] 


It is only in cases where the property to 
be sold is indivisible, it is possible for the 
Court to sell the property as one unit and 
the sale proceeds realised may be consi- 
derably more than the decree amount, 
But ina case like the present one where the 
executing Court should have stopped with 
the sale of four shares which is sufficient 


é 


* to fully satisfy the decree, it is not empo- . 


wered to sell more than the required 
number of shares merely because ‘the 
purchaser had money in his hands to 
purchase more shares, [Para. 4.] 


Case referred to: ss : 


R: Subba Naidu v. Commissioner of Gift-tax, 
(1970) ‘75 LTR. 794. i 


Petition under Order 47, rule 1 and under 
section 151 of the Civil Procedure Code, 
V of 1908, to -review the Judgment 
and Order of the High Courtdated 18th 
June, 1969 in A.A.A.O. No. 155 of 1966 
preferred against the order of the District 
Court, Ramanathapuram at Madurai, in 
C.M.A. No. 21 of 1953 (E.A. No. 551 of 
1964 in E.P. No. 94 of 1963 in O.S. No.61 
of 1962 0n the file of the Court of the 
Subordinate Judge, Devakottai). 3 


È G. Rajan, for Petitioner. 
T.S. Krishnamurthi Iyer, for 1st Respondent, 
The Court made the following 


Oxver.—The petitioner seeks a review 
of the judgment of this Court dated 18th 
June, 1970 on two grounds (1) that the 
sale of the shares in question is prohibited - 
by the articles of association and (2) that 
the sale of the excessive shares than what 
is absolutely required to discharge the 
decree debt should be set aside, Before 
dealing with the merits of the petitioner’s 
contention it is necessary to set out a few 
facts. There was a decree against the 
petitioner herein and in execution of that 
decree ten shares belonging to him in a 
private limited company were brought to 
sale, The actual amount outstanding 


1 


under the decree on the date of sale was 
Rs. 5,193-94. There was a sale of six 
shares for a sum of Rs. 9,000 to the son of 
the decree-holder. The said sale was 
challenged by the petitioner on three 
grounds (1) that the value fetched by the 
shares in auction is too low having regard 
to the real worth of the shares, (2) the 
sale of six shares was not justified and 
the decree, amount could have been 
realised by the sale of four shares for 
Rs. 6,000 and that the salé' of two shares 
in excess was not warranted and (3) the 
purchase by the decree-holder’s son 
was at the instance of the’ decree-holder 
and that ag such the sale without léave 
to bid and set off obtained from the Court 
is invalid in law. At the time of the 
hearing of the appeal this Court felt that 
there is no substance in the first and third 
contentions, ` As regards the second’ con- 
tention that there has. been an excessive 
execution by the sale of six shares instead 
of four, it was found that the executing 
Court had ordered. the sale of six 
shares because the purchaser had with 
him a sum of Rs, 9,000, That reason was 
found unacceptable and this Court held 
that there hag been in fact an excessive 
execution, But this Court. was not 
inclined to set aside the sale even in part 
for the reason that the entire amount 
realised by the sale of six shares had been 
distributed “among the various attaching 
decree-holders and -that 10’ portion of the’ 
sale proceeds was available in Court.. 
As already stated this review petition has 
been filed raising two grounds (1) that: 


an important question of Jaw. has not. 


been placed before this Court at the stage, 


of the hearing of the appeal and (2) that- 


the petitioner has since deposited the 
value of all the shares sold so that this 


Court can set aside-the'sale at least so far ' 
as it relates.to the.said-two.shares excessi- ` 


vely sold, ° . ? 


2. As regards the first contention, it is 
pointed out that the-nature of the shares 
is such that it cannot be sold. to anyone. 
other than a shareholder and. that the- 


sale of six shares to the decree-holder’s © 


son who is not a shareholder of the 


company js invalid. - Reference is madé: 


to Articles 2 (c), g to 11 and 19 to 15 of 
the articles of association and it is con- 
tended that there is a complete prohi- 
bition of the. transfer .of the company’s 


"SOMA VEERAPPA 0. MUTHURASAPPA CHETTIAR (Ramanujam, 7.) 
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shares'to outsiders not acceptable to the 
Directors and that the Directors may 
refuse to recognise ‘the transfer and to 
register the same in the books of the 
company at their discretion. It is true 
the above articles impose stringent restric- 
tions on the transfer of shares by a share- 


‘holder and discretion is given to the 


Directors to'recognise or not the transfers 
effected’ by a shareholder. But existenc 
of these restrictions will not at all affect 
the sale of the shares in execution of a 
Whether the Court- 


the transfer recognised by the Directors o 
not is not a question with which the Court 
is concerned. . 

3. The only question to be decided is as 
to whether the judgment-debtor had an 
saleable interest in the shares in question, 
The mere existence of certain restrictions 
on the registration of the shares transferred 
will not affect the ownership of the shares, 
It is well established that the transf 
of interest in the shares from the transfer 
to the transferee js independent of th 
requirement of its registration for purpos 
of Companies Act and that as betwee 
the. transferor and the transferee, th 
transfer would be valid even though the 
transferee may not be able to have th 
shares transferred registered’ in his name. 
The decision in R. Subba Naidu v. -Com- 
missioner of Gift-tax1, may usefully’ be 
referred to, In that case as assessee made 
a gift of certain shares in a private limited 
company absolutely to his dayghter 
under two settlement deeds. But’ the 
shares continued to stand in his name in 
the books of the company as they had not 
been sent to the company for registration 
of the transfer, The dividends of these 
shares continued to be assessed in the 
hands of the assessee. The value of the 
shares was subjected to gift-tax for 1950- 


` 60 in the’ hands of the assessee, rejecting, 


his contention that there was no actual 
transfer of the shares to his daughter, 
that the shares continued to stand in his 
name ‘and that he was enjoying the divi- 
dends therefrom and paying the tax 
thereon, That assessment was questioned 
by the assessee. This Court ultimately 
held that there’ was a complete gift of 
the shares to the daughter by the assessee 
notwithstanding that, vis-a-vis the com, 
ES 

t. (1970) 75 LTR. 794. ‘ i 
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pany, he continued to be the holder of 
the shares in-the absence of registration 
of the transfer and that, therefore, the 
gift-tax was properly levied. The prin- 
ciple laid down in that decision was that 
though there is no valid registration of 
the transfer of shares in the books of the 
Company the title to the shares vests with 
the transferee and that even if the divi- 
dendshad been paid to the transferor, the 
benefit of these dividends should go only 
to the transferee, Applying the prin- 
ciple laid down in that case, even if the 
transfer of the- shares is not recognised 
by the Directors, still the purchaser will 
become entitled to the benefit of the 
shares, Itis well settled that what passes 
to the purchaser of shares at a Court sale 
is the beneficial interest in the shares sold, 
and that interest passes even though 
the company has discretion to recognise 
the purchaser as a shareholder or not, 
There is nothing in Order 21, rule 79, to 
indicate that the title of the auction- 
purchaser to the shares purchased by him 

ill stand perfected only after the recog- 
nition of the transfer and registration of 
the same by the company, In this view, 
the sale of shares in question cannot be 
said to be invalid for the reason that there 
are restrictions for recognition of the 
transfer of shares, 


4. As regards the second contention it 
is now stated by the learned Counsel for 
the petitioner that asum of Rs. 9,000 has 
been deposited im the lower Court to 
the credit of the execution petition that 
therefore the reasoning given by this 
Court for- not setting aside the sale in 
pet in regard to the two shares no longer 

olds good and that in view of the said: 
deposit the sale of shares so far as it 
relates to the excess two shares should be 
set aside. I am of the view that there 
is force in this contention. As already 
stated, the amount due to the decree- 
holder on the date of the execution was 
Rs, 5,000 and odd, and by the sale of 
four shares at the rate of Rs. 1,5000 per 
share, the entire decree amount could 
have been realised. But the executing 
Gourt has purported to sell the six shares 
on the ground that the purchaser had 
enough money to purchase the six shares 
out of ten shares—offered for sale. This 
reasoning of the executing Gourt for 
effecting the sale of six shares has been 
held by me to be yntenable in the judg- 
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ment dated 18th June, 1970. Itis onl 
in cases where the property to be sold is 
indivisible, it is possible for the Court to 
sell the property as one unit'and the sal 
proceeds realised may be considerabl 
more than the decree amount. But in a 
case like the present one where the execut- 
ing Court should have stopped with the 
‘sale of four shares which is sufficient to 
fully satisfy the decree, itis not empowered 
to sell more than the ired number o 
shares merely because the purchaser had 
money in his hands.to purchase more 
shares. Now that the appellant has 
deposited the entire sum of Rs, 9,000 
representing the sale value of the shares, 
equity and justice-demand that the sale 
of the excess two shares has to be 
set aside by this Court. As already stated, 
there is no reason to set aside the sale of 
the four shares for the reasons - advan- 
ced by the appellant. I therefore 
modify the judgment in the:C.M.S.A. 
and direct that.the sale held on roth 
December, 1964, be set aside so far 
as it relates to the two excess shares, 
The purchaser is entitled to the payment 
of a sum of Rs. 3,000 out of Rs. 9,000 
now siadto be in Court deposit. The 
Civil Miscellaneous Petition is partly 
allowed as indicated above. No costs. 


S.J.. Petition partly, allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. , 


(Appellate Jurisdiction.) 

PreEsENT:—F’,S. Venkataraman and S, Maka- 
rajan, JJ. : 
A. V. Palaniswami 
v. 


The Election Court (District Munsif), 
Tiruppur and others. .. Respondents. 


Tamil Nadu Panchayat Act (XXXV of 1958) 
and Tamil Nadu Panckayat (Conduct o 

Election of President of Village Panchayat 

Rules, 1970, rules 14 (2) and 19 (2) (J— 
Panchayat—Presideni—Election —- Voting — 
Ballot paper—Mark—Marking on tke reverse 
of ballot paper—Invalid—Liable to be rejected, 


The ballot paper containing a voting 
mark on the reverse side of the ballot 





Appellant 





* W.A. No. 396 of 1972 


against ees 
W,P. No, 438 of 1978, goth February, 1973. 
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paper cannot be a valid -vote at all. 

Rule 14 (2) of the Tamil Nadu (Conduct 
of Election of President of Village Pancha- 
yat) Rules clearly shows that the mark 
should be made on the front side of the 
paper where alone the compartments 
have been printed containing the symbols 
and: the other side is called the back of 
the ballot paper on which the Presiding 
Officer shall place the prescribed distin- 
guishing mar ak (initials of the Presiding 
Officer) to show that it had been issued 
by him. The voter should after making 
the mark fold the ballot paper so as to 
conceal his vote and after showing to the 
Presiding Officer, the distinguishing mark 
stamped on the back, put it into the ballot 
box kept for that purpose, If the voter 
has to show to the Presiding Officer the 
distinguishing mark and at the same time 
he has recorded his vote on the back side 
of the ballot paper the secrecy of the 
ballot which is the most important element 
in voting would be lost, _[Paras: 5 and 6.] 


If the mark was made only on the back 
side of the ballot paper ‘even though it 
has been made with the aid of the instru- 
ments provided for the purpose, it cannot 
be considered as a vote at all and the 
ballot paper will have to be rejected 
under rule 19 (2) (b) of the Rules. 
[Para. 7.1 


Cases referred to: 


Hari Vishnu Kamath v. Akmed Ishaque, 
10 E.L.R. 216; Borough of Berwick-on- 
Tweed case, (3 O*Malley and Henry 
Hardcastle 178) ; Kisan Januji v. Anilkumar 
Manilal, A.I.R. ‘1969 Bom. 213 ; Swartp 
Singh v. Election Tribunal, A.I. R. 1960 
All. 66 ; Dhanpat Lal v. Harisingh,.A.I.R. 
1969 Raj. 92; Manni Lal v. Parmai Lal, 
(1971) 2-S.C.J. 260: (1971) 1..S.C.R. - 
798: A.I.R. 1971 S.C. 3303 Pentardawe | 
Rural District Council Election Petition, 


(1907) 2 K.B. 313. 


Appeal under Clause 15 of the Letters 
Patent against theOrder of the Honourable 
Mr. Justice Ramaprasada Rao, dated 
15th December, 1972 and made in the 
exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No, 
438 of 1972 presented under Article 226 
of the Constitution of India''to’ issue a 
writ of ¢ertiorgri calling for: the records 
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relating to the Order of the Election 
Court - (District Munsif) at Tiruppur in 
O.P. No, 18 of 1970 and to quash the 
order dated 14th Febraary, 1972. ' 


V. Vedanikachari, K. Alagiriswami and 
K. Srinivasan, for Appellant. 


G. Ramaswamy and K. Digrii for 
Respondent, 


The: Court made the following 


ORDER.— This Writ Appeal arises Out 
of an election for the President of Appa- 
naickenpatty ‘Panchayat ia West 
Coimbatore District. The election took 
place on gist July, 1970. The contestants 
were a ae (appellant) and 
Ramamurthi respondent in the 
appeal). a to the Returning 
Officer, the appellant secured 712, votes 
and the fifth respondent 710 votes, 
60 votes Be declared invalid, the total 
number of votes thus being 1,482, The 
fifth respondent filed an election petition 
before the Election Tribunal, namely, 
District Munsif, Tiruppur. The Election 
Tribunal directed a recount and found 
704, votes.as having been polled in favour 
of the appellant and 708 votes in favour 
of the fifth respondent. According to 
him ten votes which had been counted. 
as valid by the Returning Officer were 
‘invalid so that the total number of 
invalid votes were found to be 70, That 
was what has been described as the first, 
stage. The .appellant filed a. revision 
petition in this Court against the order 
of recount, but it was dismissed. When 
the matter went back to. the Election 
Tribunal, the. appellant again sought a 
recount of the 70 votes which were held 
to be invalid. A second, recount was 
undertaken to find out whether any of 
them was really valid. One point which 
was’ agitated on behalf of pellant 
before the Election Tribunal was RARA some 
of the votes which had been recorded on 
the back of the ballot paper should also 
be held valid. The Election Tribunal 
upheld this contention and found that, 
on that basis, 14 votes had to be added 
to the appellant and 14 votes to the fifth 
respondent. That did not therefore alter 
the position, ` Allowing the election peti- 
tion, the Election Tribunal declared me 
fifth respondent as elected, l 
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a. Against this decision the appellant 
(Palaniswamy) filed Writ Petition No. 438 
of 1972. It was heard by Ramaprasada 
Rao, J: The arguments related solely 
to the 70 votes, 21 of them were conceded 
by both sides to be invalid. 29 of them 
contained voting marks on the reverse 
of the ballot papers, About the remain- 
ing 20 the parties were disagreed and 
they invited the decision of the Court. 
According to the learned Judge, Mr. 
Vedantachari, appearing for the appel- 
lant (Petitioner before the learned Judge 

claimed that three votes (out of east 
bearing Nos, 116944, 116385, and 116509 
should be counted in his favour. On the 
other side, Mr. Venugopal appearing for 
the fifth respondent, claimed that simi- 
larly three votes.(out of the 20) ‘bearing: 
Nos, 115580, 116063 and. 116371 shoul | 
be counted in favour of the fifth respon- 
dent. Otherwise there was no dispute 
that the appellant had secured 704 votes 
and the’ fifth respondent had secured 708, 
votes, as found by the Election Tribunal. 


3. On the question whether a ballot 


aper which bears a mark on its reverse - 
1s acceptable, the learned Judge held. 


that it was not a valid vote, and he 
followed his ‘earlier decision in Chinna 
swamy Thevar v. 
sioner, (District Munsif) Periakulam.1 
Thus'29 votes went out of the. picture, 
altogether.’ Regarding the three votes 


mentioned by Mr. Vedantachari, his. 


contention was that ‘the voter had really 
voted for the appellant by affixing the 
mark in the compartment of the pumpkin, 


the symbol allotted to the appellant, but - 


that, in folding, there was a reflection 


of the impression in the compartment of. 


the roadroller, the symbol ofthe ‘fifth 
respondent. The learned Judge accepted 
this contention in respect of two, votes, 
namely, 116344 and 116985. But; so 
far as 116509 was concerned, the learned 
Judge rejected the contention, observing: 


“A casual inspection of the same gives a ' 


reasonable impression that the two 


marks have been made by the voter and 
that such markings are as a result ofa- 


conscious effort to make them, Under 

-the rules, if a ballot paper contains 
more than one marking on the face of 
it, then it ought to be rejected”. 





1, W.P. No. 1317 of 197%, 
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The result therefore was that only two 
more votes had to be added to the appel- 
lant (Palaniswamy) which would bring 
up the number of his votes only to 706, 
which would still be less than the 78 
votes secured by the fifth respondent. In 
that view he did not think it necessary to go 
into the question raised on behalf of the 
fifth respondent: that’ the three votes, 
115580, 116063 .and 11697t should be 
counted in favour of the fifth respondent. 
On his findings, the learned, Judge dis- 
missed the Writ Petition. Hence this Writ 
Appeal. 


4. Before us Mr. Vedantachari, appear- 

ingfor the appellant, questioned the .cor- 

rectness of the view of the learned Judge 

that the ballot papers which contained 

voting marks on’ the reverse would be 

invalid. Secondly he contended that the 

learned Judge had not considered : the 

argument put forth by him that three 

other votes, 116665, 115845, and 116657 

(out of the 20) should be held to be valid 

votes in'favour of the appellant, though 

this ground had been raised in paragraph o 
of the affidavit.filed in support of the writ 
petition, On behalf: of the fifth respon- 
dent it was urged by Mr. G. Ramaswami 

and Mr. K. Doraiswami, that, if it should 

become ‘necessary, the Court would have 

to hold that the three votes 115580, 116063 

and 116371 (out of the 20 votes) should be 

held to have been cast in favour of the fifth | 
respondent, i 


5. The first'point which therefore falls! 
for determination is ‘whether a ballotl. 
paper containing a voting mark on th 
reverse side of the ballot paper can be 
held to be a valid vote at all. This ques-| 
tion has to be answered with reference t 
rule r4 (2) of the Tamil Nadu Panchayat 
(Conduct of Election of President o 
Village Panchayat) Rules, 1970, issued in 
G.O.No, 845, Rural Development and 
Local Administration, dated 11th May, 
1970, (page 122 of the M.L.J. Act Supple- 
ment) Rule 14 (2) says:— 


“Each elector shall be given only one 
ballot paper, The elector, on receiv- 
ing the ballot paper, shall forthwith 
proceed to the voting compartment and 
there, with the aid of -the instrument 
supplied for the purpose, make a mark 
on the ballot paper against the symbol 
of the candidate for whom he- intends ' 


£ 'to vote, The mark may be mddeiany- 
where in the compartment within which 
the symbol of suc. candidate is printed: 
on the ballot paper, He shall thenfold 
the ballot paper so as to- conceal his 
vote and after showing to the Presiding 
Officer the distinguishing mark stamped: 
on its back, put it into the ballot box 
kept for the purpose,” . 


Rule 19 (2) relating to the-counting of 
votes says: ; 


A ballot paper shall be rejected—. 


(a) if it bears any mark or writing’ by 
which the elector can be identified;' 
or 


(b) if no vote is recorded thereon, or 


(c) if votes are given on it in favour of 
_ more than one candidate.; or 


(d) if the mark indicating’ the vote’ 
thereon is- placed in ‘such manner as 
to make it‘doubtful to which -candi- 
date the vote has been given; or 


(e) if it is a spurious ballot paper; or 


(f) if jtis so damaged or mutilated that 
its identify as a .genuine ballot paper 
cannot be established; or 


(g) if it bears a serial number, or is of 
a design, different from the seria] num- 
bers, or, as the case may be, design ‘of 
the ballot papers avthorised for use 
at the particular polling station; or : 

` (4) if it does not bear the distinguishing 

- mark which it should have borne under 
the provisions of sub-rule (2) of rule 13; 

-or 


(i) if it does not bear the signature of 


_the Presiding Officer on the reverse, 


side ; , 

“Provided that, where the Chief Presi- 
ding Officer is satisfied that any such 
„defect as is mentioned in clause (g), 
clause (f)' or clause (i) has been caused 
by any.mistake or omission, the ballot 
paper shall not be rejected merely on 
‘the ground of such defect. . 


Provided further that a ballot paper 
shall not.be rejected merely on the 
ground that the mark indicating the 
vote is indistinct or made-more than 
once, if the intention that the voté shal] 
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be for a particular candidate clearly 
appears from the way. the paper is. 
marked, ‘ 


It seems to us thatthe essential portion 
of the’sub-rule (2) of rule'14 is that the 
Elector. possesens shail........ with ` the 
aid of the instrument' supplied’ for the 
purpose make a mark on the ballot paper 
against the’ symbol] of the candidate for 
whom he intends to vote and in the com- 
partment containing the symbol, The 
marking instrument in this case is a rubber 
stamp containing a circle with two dia- 
meters at right angles to each other, 
This ‘rule by itself clearly shows that the 
mark should be made on the front sidé 







containing the road roller symbol]: O 
the reverse side of the ballot paper there is 


mark (in this 
case the initials of the Presiding Officer) 
to show that it had been issued by him. 
We cannot understand how a contention 
could possibly be advanced that the ballot 
paper in which a mark is put with the 
instrument only on the reverse side, where 
there is no compartment, can be held to 
be a vote at all.. It should be noted that 
evenif one looks at the back of the ballot 
paper,the impression of the compartments 
on the front side cannot be seen through 
atall, .Perhaps, if one holds up the ballot 
paper against sunlight or against. the 
light of a bright lamp and looks at the 
back of the paper, one may be.able to see 
the impression of the compartment which 
18 on he front side, but thatis not how 
one is expected to handle the ballot paper. 
Even an ordinary illiterate man must 
surely know that the two compartments 
have been printed only on one side of the 
paper which may be called the front side, 
The instructions in rule 14 (2) also: appear 


- in Tamil and the voter is expected to be 


acquainted with them, | i 


6. There is another reason why the 
mark shou!d be put only on the front side 
in whieh the two compartments have been 
printed, The voter should, after making 


bs 


the mark fold the ballot paper so as to 
conceal his vote and after showing to the 
Presiding Officer the distinguishing mark 
stamped on the back, put it into the ballot 
box kept for the purpose. Now the dis- 
tinguishing mark (in this-casé the initials 
of the Presiding Officer) should Have been 
laced on the back of the ballot paper. 
f the voter has to show to the Presiding 
Officer the distinguishing mark and at the 
same time he has recorded his vote on 
the back side-of the ballot paper, it would 
not be possible for him to conceal the 
ote, because, when the Presiding Officer 
sees the distinguishing mark he would also 
be able to see for whom the voter hag 
voted, and the secrecy of the ballot which 
is the most important element-in voting 
ld be lost, This reason, by itself, ix 
Our opinion, clinches the question, 







7, If, contrary to the above instructions, 
a mark is made only on the back-side of 
the ballot paper, even though, it has been 
made with ‘the aid of-the instrument pro- 
vided for the purpose, it cannot be con- 
sidered.as,a vote at all, and, in our opinion, 
the ballot paper will have to be rejected 
under rule 19 (2) (4)- of the rules, In 
our view, that rule applies not merely 
to a.case where no mark at all has been 
put by the voter anywhere to indicate his 
intention, but should also apply to a case 
like the one we are considering, where he, 
has not put the mark on the front side, 
but has putit on the back side of the ballot 
paper. According to rule 14 (2), the 
vote should be recorded on the front side, 
if there is, no mark on the front side; it 
means that no vote has been recorded with- 
in the meaning of rule 1g (2) (b). .This 
is what both a man.learned in law and a 
lay man would say. If rule x19 (2) (b) is 
not given such a meaning, it would mean 
that no provision has been made in rule 
19 (2) for the rejection of a ballot paper 
which contains no mark on the front side, 
but contains a mark only on the back side, 
though it is clear from our discussion of 
rule 14 (2) that such a ballot paper should 
not be counted atall, In this connection 
we would observe that rule 1g (2) (d) 
is not apposite to reject such a vote. That 
rule entails rejection “‘if the mark indicat- 
ing the vote thereon is placed in such 
manner as to make it doubtful to which 
candidate the vote has been given”. - That 
rule assumes that a mark has been made 


in the front side of the ballot paper, but - 
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it is doubtful to which candidate the vote 
has been given, - We therefore, come.b 

to the position that, where no mark. has 
been placed on the front side, it must be 
held, that, within the meaning of rule 
1g (2) (b), no vote js recorded thereon, It 
will also be noted.that our interpretation 
of the rule is based on. the underlying 
principles and not on mere technicality, 


8. Since the meaning, in our opinion, 
is clear, it is really unnecessary to refer to 
the decided cases cited before us. We 
shall, however, briefly refer to them. 
Mr. G. Ramaswami, the learned Counsel 
for the fifth respondent, cited a passage 
from the decision of the Supreme Court 
in Hari Vishnu Kamath v. Ahmed Ishaque}, 
In that case, in an election to the House 
of the People, ballot papers intended for 
the State Assembly were wrongly issued 
by the Presiding Officer. The voters, how- 
ever, clearly cast their votes in favour 
ofa particular candidate, Butit was held 
that they were not valid votes, Their 
Lordships observe: 


‘It is argued with great insistence that 
as the object of the Election Rules is to 
discover the intention of the majority 
of the votersin the choice ofa represen- 
tative, if an elector has shown a clear 
intention to vote for a particular candi- 
date, that must be taken into account 
under section 100 (2) (c), even though 
the vote sen be bad for non-compli- 
ance with the formalities. But, when 
the law prescribes that’ the intention 
should be expressed in a particular 
manner, it can be taken into account 
only if it is so expressed. An intention 
not duly expressed is, ina Court of law, 
in the same position as an intention not 
expressed at ‘all.” 


9. If the above is the position when the 
voters themselves had clearly expressed 
their intention, but the fault was only of 
the, Presiding Officer, the present is an 
a fortiori case, where the vote containing 
a mark only on the back side must be 
rejected for non-compliance with rule 14. 


10. In the Borough of Berwick-on- 
Tweed case, a ballot paper which was 
marked on the back ade was rejected, 
though it was possible to fold up the ballot 





I, to EL.R. 216 at 243, 
oa 3 O'Malley and Henry Hardcastle, 178 at 
I e 


if} 
paper so as to hide the mark, Similarly 
in the Buckrose Division case (4 O’ 


Malley and Henry Hardcastle, 110 at’ 


Ir1) the following passage occurs: 


“A ballot paper had been rejected by 
the Returning Officer, which had been 
marked upon the back opposite 
Mr. Syke’s name, and it was conten- 
ded by Mr. Charles thatinasmuch as 
the mark could be seenthrough the 


-paper without . turning it over, 
it was a good vote. ‘‘Mr. Baron 
Pollock: I have.a very clear 


opinion ‘that that will not do, -If 
you. take the whole context of the Act, 
and read the direction, the voter is to 
place a cross on the right-hand side 

. Opposite the name of each candidate for 
whom he votes, and that, together with 
the other provision with regard to the 
returning Officer, clearly indicate that 
it must be on theface of the paper. 
We think that the vote was properly 
rejected on the ground that a cross 
upon the back js not a compliance with 
the Act.” _ ii ; 


11. These two cases are, cited with 
approval.in Parker’s Election Agent and 
Returning Officer, Fifth Edition at.page 
209 (page 222 of the later edition): 


“A ballot paper marked on the back 
only should be rejected (Berwick-on- 
Tweed 3 OH & H 182), (Buckrose, 
40M: & H. 111), even though 
such mark shows through the paper 
on to the front,” 


12. Similarly in Halsbury’s Laws of 
England, Third edition, Volume 14 at 
page 140, it is observed: 


“A ballot paper marked in the back 
only should not be counted even though 
the mark shows through the paper on 
to the front,” a 


In Kisan Januji v. Anilkumar Manilal},, 


two ballot papers were rejected by the 
Returning Officer because it was found 
that on each of them mark was made on 
the reverse of the ballot paper over that 
part where the symbol of standing lion 
could be seen against light. This deci- 
sion was upheld: š 


1, ALR. 1969 Bom, 213. 
9 
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‘The ballot paper is intended to be’ 
used as such by making a mark with the 
instrument supplied on the face of the 
ballot paper and not on the reverse... .. 
Weare unable to accede to the proposi- 
tion that merely because a symbol may 
be visible on a ballot paper on its reverse 
side, it is permissible for a voter to make 
a mark with the instrument supplied 
to him on the reverse side of the ballot 


paper. However illiterate a person 
` may be, he is not ignorant nowadays of 
the procedure which is explained with 


pains not only by the candidate but 
also by the officers”. 


1g. As against this, Mr. Vedantachari, 
the ‘learned Counsel for the appellant, 
has relied cn Swarup Singh v. Election 
Tribunal! and Dhanpat Lal v. Harisingh*, 
In Swarup Singh v. Election Tribunal}, it 
was stated 1 


“The ink used for impressing on the 
face of the ballot paper, the vertical 
and horizontal lines, the names of the 
candidates and the symbols has pene- 
trated the ballot papers with the result 
that everything printed on the face of 
the ballot paper appears also on the 
back of it, although, of course, the 
order of the columns, the symbols 
and the name of the candidate are 
reversed. The symbols are perfectly 
clear, but the names of the candidates 
cannot be read as each letter is rever- 
sed. A literate voter would therefore 
be able to distinguish between the 
front and the back of the form, but an 
illiterate voter might well be in doubt, 


fs An elector shall make a 
mark on the ballot paper opposite the 


name of the candidate or each of the 
candidates .for whom he intends 
to vote,” 


It ‘was pointed out: 

“For all practical purposes, sofar as an 
illiterate voter is concerned, a mark 
Opposite an assigned symbol is a mark 
Opposite a name, and, in the peculiar 
circumstances of this case, I am of 
opinion that the mark made by the 
voter on the back of the ballot paper is 
a mark ‘on the ballot paper’ within 
the meaning of paragraphs 43 and 

———— 
of the 1953 Order”, 


rt, ALR. rg60 All. 66, 
2, ALR, 1969 Raj. 92, ; = 
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- Thus the decision rested on the peculiar 
facts of the case and can be distinguished 
on that ground, if necessary. 


14. Similarly in Dkanpat Lal v. Harisingh,? 
it was observed, “It is significant that 
in the present case the symbols were 
clearly visible on the back of the ballot 
paper”, and that was the reason why 
it was held following the Allahabad case 
quoted above, that the vote should be 
counted. This decision again is distin- 
guishable and can be distinguished, if 
necessary. It is relevant to note how 
this decision itself distinguishes cases like 
ours, thus: . 


‘¢ |. «...4N Over-all examination of these 
cases goes to show that the observations 
contained in these cases were based on 
the particular language of the Act, which 
was under consideration, for instance, 
in 7 Supreme Court Reports, Canada 
(1883), section 45 of the Election Act, 
1874, has been referred to. It provided 
that the mark by making a cross with 
a pencil must be placed on any part of 
the ballot paper within the division, 
Thus it is clear from this provision that 
the statute itself made it obligatory that 
the mark must be contained within the 
division containing the name of the 
candidate, As we have already stated 
in the earlier part of our judgment there 
is no such statutory prohibition in the 
rules against marking the ballot paper 
on the back’’, . 


15.. Mr. Vedantachari also relied upon 
the decisionsin Manni Lal v. Parmai Lal? 
and Pontardawe Rural District‘ Council 
Election Petition®, but they are not relevant, 


x6. . We therefore, hold that the 29 votes 
on which the mark is put on the reverse 
side of the ballot paper are not valid. 


ry. The second paint which falls for 
determination is the decision about the 
three votes, 116385, 116344 and 116509. 
We have looked at these votes and we 
have no hesitation in agreeing with 
Ramaprasada Rao, J., that 116344 and 
116385 are votes intended to be cast in 
favour of the appellant, but in folding, the 


I. ALR, 1969 Raj. 92. 

2. (1971) 28.G.J. 260 : (1961) 1 S.C.R. 798: 
I.R. 1971 S.Q. 330. 

3. (1907) 2 K.B. 313. 
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impression of the mark has been formed 
on the road roller. Hence they should 
be counted in favour of the appellant, as 
held by Ramaprasada Rao, J. Equally, 
in respect of 116509, we agree with 
Ramaprasada Rao, J. 


18. The next point which calls for deci- 
sion is whether the three votes, 115845, 
116665 and 116657 or any of them, should 
be counted in favour of the appellant. 
It is stated by Mr. Doraiswamy, who 
appeared for the fifth respondent before 
Ramaprasada Rao, J., that it was con- 
ceded before the learned Judge that these 
three votes were invalid. He submits 
that that was why the learned Judge has 
not made any reference to these votes at 
all. Thereis some force in the submission, 
However, we have examined these three 
votes, because they have been referred 
to in paragraph g of the affidavit filed 
in support of the writ petition and the 
point has been raised again in para- 
graph 8 of the grounds of appeal. Now, 
in respect of 116665 there is no full mark 
as contemplated in rule 14 (2). There is 
only a line in violet ink drawn inside the 
pumpkin, We are not satisfied that it 
was made at all with the aid of the 
instrument supplied for the purpose, and 
it would not be safe to consider it as a 
valid vote at all. It should be counted 
as no vote and should be rejected under 
rule 19 (2) (b). . 


1g. In respect of 115845 it appears to 
us that the mark made with the instru- 
ment and in violet ink has been made by 
the voter in the pumpkin compartment 
(of the appellant), but there has been a 
spreading of the ink also on the impression, 
The spreading of thé ink cannot obliterate 
the fact that the mark has been put with 
the instrument and in violet ink in the 
pumpkin compartment, and, therefore, 
it seems to us that it discloses the inten- 
tion of the voter to vote for the appellant 
and that this vote should be counted, 
The Tribunal refers to this vote as 115846 
and says: 


‘eThere is no seal on both the symbols. 
There is a smal] ink dot black in colour 
on the symbol of pumpkin”. 


We are unable to agree. This vote will 
be counted in favour of the appellant, 
As for 116657 no mark appears to have 
been made at all with the instrument 


P 
i., 


supplied for the purpose. ` What appears 
is only a thick dot of ink or some other 
material on the reverse side and it has 
seeped through on the front side in the 

ace provided for the pumpkin, Further, 
the mark is in black ink and not in violet 
ink. “Violet is smeared on the instru- 
ment supplied for the purpose and, if 
the mark were fixed with that, we would 
expect violet ink, We accordingly reject 
this vote, 


zo. The result, according to our analysis, 
is that, in- addition to the 704 votes, 
three votes should be added to the appel- 
lant, namely, 116344, 116385 and 115845. 
This would bring up ihe number of 
votes secured by the fifth respondent 
about which there is no dispute. In this 
view, it is really unnecessary to record 
our findings regarding the -three votes, 
115580, 116063, and 116371 claimed on 
behalf Of the fifth respondent. However 
our findings are these: Regarding 115580 
we find that the voter has put His mark 
with the instrument supplied for the 
purpose and ‘in violet ink in the space 
provided ‘for the road roller, but, in 
folding, some reflection- of it has „been 
formed on the pumpkin. The intention 
of the voter has clearly bert’ expressed. 
in favour of the fifth respondent and it 
should be counted in hisfavour. Regard- 
ing 116063 the same remarks apply. 
Similarly for 116371, also the same 
remarks apply. Hence all these three 
votes should be. counted in favour of the 
fifth respondent, 


21.: In the view we have expressed, it is 
unnecessary to record our opinion with 
regard to the contention of Mr. Vedan- 
tachari that, if thé 29 ballot. papers 
containing marks on the reverse side 
are taken into account, it will be-found 
that the view of the Tribunal that the 
appellant has secured 14 votes and the 
fifth respondent has secured 14 votes 
and that this would not make any diffe- 
rence is not correct. For the sake of 
completeness we have examined these 
votes also; on the. assumption that these 
votes cannot be rejected merely on the 

und that the marks are found only on 
the reverse side of the ballot papers. Our 
findings are as follows: In 13 votes in 
Ward: No. 3 bearing Nos. 116358, 
116397, 116456, 116477, 116524, 116530, 
116554, 116560, 116627, 116636, 116754, 
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116771 and 116821, if held against 
bright light, the markings are on the 
reverse side of the pumpkin compart- 
ment and hence, if they were to be held 
valid, they would have to be counted in 
favour of the appellant. Similarly six 
votes in Ward No, 3 bearing Nos, 116461, 
116577, 116635, 116767, 116775, and 
116777, if held against bright light, 
contain marks on the reverse of the com- 
partment of the road roller, that is to 
say, they would have to be counted in 
favour of the fifth respondent. In 116729, 
the mark is on the reverse, and, if held 
against bright light, would fall most in 
between the two compartments and a 
little portion of it would fall on the 
reverse of the road roller compartment. 
This vote has to be totally excluded. 
Similarly another vote 116884 contains 
a mark which, if held against bright light, 
would be seer to fall partly in between 
the two compartments and partly on the 
reverse of. the compartment of the pump- 
kin. .This also will have to be excluded, 


22. In Ward No. 1, 115866, if held 
against bright light, would be seen to 
contain an impression on ‘the reverse of 
the pumpkin compartment, and would 
have to be included in favour of the 
appellant. 115852 contains a smudge 
mark which, if held against bright light, 
would fall on the reverse of the compart- 
ment of the pumpkin. The question 
is whether the smudge mark was made 
with the instrument. It looks as if it 
was made with ‘the instrument and so it 
will have to be included in favour of the 
appellant. Five ballot papers, 115708, 
115801, 115830, 115861 and 115910 
contain marks of the voters with the 
instrument on the reverse of the road 
roller and would have to be included for 
the first respondent, 


23. In Ward No. 2, 116122 contains a 
mark which, if held against bright light, 
would seem to fall mostly in the compart- 
ment of the road roller, Hence, it would 
have to be included in favour of the 
fifth respondent, - 


24. No vote, has been shown to us by 
Mr. ‘Vedantachari as containing any 
mark made with the instrument supplied 
for the purpose on the front side of the 
ballot paper, apart from the mark made 
with the instrument on the reverse side, 
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-g6, To sum up this aspect of the case, we 
would point out that if the votes con- 
taining marks on the reverse side have 
also to be included, the appellant would 
get 15 votes and the fifth respondent 12, 
and that would bring up the total number 
of votes, of the appéllant only to 722 and 
the total number of votes of the fifth 
respondent to (3; The votes of the 
appellant would still be less than the 
votes of the fifth respondent. 


a6. For the reasons we have stated 
above, the appeal fails and is dismissed. 
The parties will bear their own costs in the 
appeal. 7 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present:—G. Ramanujam, F. 


J 
M/s. Sree Ayyanar Spinning and 
Weaving Mills Ltd., Re red Office 
at Mallanginar, Aruppukottai Taluk, 
through its Managing Director 
Thiru A M.N. Ganesan .. Appellant* 


v. 


V. V. V. Rajendran and another 
.. Respondents, 


Companies Act (I of 1956); sections 72, 81— 
Directors—Sitting fees due—Suit to recover— 
Allotment of preference shares in lieu of 
payment due—No written a plication made 
for allotment of shares— ral application 
inferred—Validity of allotment— Whether 
attracts section 81. 


The provisions of the Companies Act 
Snowhere provide that there must be a 
written application for allotment of shar-s 
and. therefore, there can be an oral 
application for the purpose and an allot- 
ment made on the basis of such an oral 
application. If there has been an oral 
offer from the plaintiffs for the allot- 
ment of shares which had been accepted 
by the company and if an allotment is 
made by the company on the basis of 
‘that offer it cannot later on be questioned 
on the ground that there was no appli- 
cation in writing. [Para. 5.] 


* S,A, Nos, 185 and 186 of 1972. 
Sees eo 11th October, 1972. 
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Even though it has not been shown that 
there were written applications from the 
plaintiffs for allotment of shares, the 
minutes show that there should have 
been oral appen ion by the plaintiffs 
along with others for allotment of shares, 
The continuous and consistent conduct of 
the peaa the time of the passing 
of the unanimous resolution and subse- 
quently shows that they were willing 
parties for the allotment of shares. 


[Para. 6.] 


Where the shares are treated as paid up 
by adjusting the amovnt due by the 
company to the various creditors, section 
81 of the Companies Act cannot have 
P Even if, the allotment of 
shares is held to offend section 81, still 
it will only be voidable at the instance 
of shareholders who could be aggrieved 
against the non-allotment of shares to 
them. A shareholder who has been 
allotted a share cannot question the 
same on the ground that a similar offer 
was not made to all shareholders, 


[Paras. 8 and 9.] 
Cases referred to:— 


Jones v. Bellegrove Properties Ltd., (1949) 


AlLE.R. 198; ae of Vizianagaram v. 
Official Liquidator, A.I.R. 1952 Mad. 136: 
(1951) 2 M.L.J. 5353 Sharpley v. Lowth and 
East Coast Railway Company, (1876) Ch.D. 
663. 


Appeals against the Decrees of the 
District Court, Ramanathapuram at 
Madurai in Appeal Suit Nos, 331 of 1970 
and 330 of 1970 preferred against the 
decrees of the Court of the District 
Munsif, Sattur in Original Suits No. 619 
of 1969 and 618 of 1969, respectively. 


S. Mohan and D. Raju, for Appellant. 


R. Gopalaswami Ayyangar and B. R. Ramesh 
Babu, for Respondents. 4 


The Court delivered the following 


Jupomenr.—These second appeals arise 
out of the suits filed by the respondent 
in each against the appellant company 
for recovery of the sitting fees due to them 
as directors of the company. The plaint 
allegations in both the suits are substan- 
tially the same. The plaintiffs in both 
the suits were shareholders of the defen- 
dant company, hereinafter referred to as 


11] 


the company till grd October, 1969 
when they resigned their offices. As per 
Article 14 of the Articles of the company 
they were entitled to sitting fees at the 
rate of Rs. 100 for each meeting of the 
Board of Directors attended by them while 
they were Directors, According to the 
plaintiffs a sum of Rs. 2,000 was due to 
each of them on that account. The 
practice of the company has been to credit 
the sitting fees in the company’s books as 
and when they accrued due, leaving it 
to the Directors to draw it at their con- 
venience. It is the common case of both 
the plaintiffs that when the total amount 
payable to each of them as sitting fees 
came to Rs. 700, the then managing 
Director requested them to agree to 
accept seven preference shares of Rs. 100 
each in lieu of the payment of the sum of 
Rs. yoo, that the plaintiffs, however, 
were not amenable to that request but 
that the Managing Di ector sent the share 
certificates for seven fully paid preference 
shares which the plaintiffs finally refused 
to accept and returned and that, therefore, 
they are entitled to get the entirety of 
sitting fees of Rs. 2,000 each due to them. 


2. The Company resisted the suits 
contending that the suit claims relate to 
the internal administration of the com- 
pany and as such it is not maintainable 
in a civil Court. It also contended that 
though the Directors are entitled to a 
sitting feesof Rs. roofor every meeting, 
the company with a view to conserve 
the little liquid cash it had approached 
the Directors with a request that they 
should take preference shares in the com- 
pany in discharge of its dues to them by 
way of sitting fees which was accepted by 
all the Directors, that they had passed a 
unanimous resolution on roth March, 
1967, allotting the shares to the various 
Directors including the plaintiffs, that 
both the plaintiffs were present in the 
meeting, that they had not demurred to 


the allotment of seven preference shares . 


to each of them, that they had also attended 
the meeting held on 22nd June, 1969 and 
approved the minutes of the earlier meet- 
ing held on roth March, 1967, wherein the 
unanimous resolution were passed, that 
they also attended the subsequent meet- 
ings which considered and approved the 
annual accounts of the company for the 
years 1966-67, 1967-68 and 1968-69 and 
signed the balance sheet for al] the above 
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years, thatin the balance sheets the prefer- 
ence shares allotted to the plaintiffs were 
included and shown under the head 
“issued and subscribed capital” and that 
therefore, the plaintiffs by their conduct in 
acquiescing in the allotment of the seven 
preference shares are estopped from ques- 
tioning the validity of the allotment of the 
shares in these suits. As regards the 
claim for the balance of Rs. 1,300 the 
company stated that the claim is prema- 
ture as all the Directors had agreed to 
wait till the financial position of the com- 
pany improves, 


3. On the above pleadings which are 
common to both the suits, the trial Court 
proceeded to consider the sustainability 
of the claims of the plaintiffs. At the 
stage of the trial no oral evidence was 
adduced by either of the parties and they 
only produced documents in support of 
their contentions. The trial Court held 
that Exhibit A-1, the minutes of the meet- 
ing of the Board of Directors of the com- 
pany held on roth March, 1967, Exhibit 
A-17 the agenda for the meeting to be 
held on roth March, 1967 and Exhibit 
B-6 the attendance register showed that a 
unanimous resolution had been passed 
allotting preference shares to such of those 
members who are entitled to get the sitting 
fees including the plaintiffs, that seven 
shares with specific numbers had been 
allotted to each of the plaintiffs, that the 
plaintiffs were also parties to the unani- 
mous resolution, that Exhibit A-7 the day- 
book of the company showed that a sum 
of Rs. 700 which had been credited on rst 
March, 1967 in the plaintiffs’ ledger page 
had been debited on roth March, 1967, 
being the value of seven preference shares 
as soon as the unanimous resolution had 
been passed. Exhibits A-8 to A-16 are 
adjustment vouchers prepared on the 
same day showing that Rs. 700 towards 
the value of the seven shares has been ad- 
justed against the names of the plaintiffs. 
The trial Court, therefore, found that the 
plaintiffs in both the suits were consenting 
parties to the allotment of preference shares 
to them and that they have not chosen to 
question the resolution in general or the 
allotment of shares in particular in any 
of the subsequent meetings held on 22nd 
June, 1967, 22nd June, 1968 and 17th 
July, 1969, which they had admittedly 
attended, It also found that the profit- 
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and loss account and the balance sheet as 
ae March, 1969, had been approved 
and signed by the plaintiffs and that the 
said balance sheets showed the total 
number of shares issued and subscribed 
which also included the shares allotted to 
the plaintiffs. It therefore held that the 
plaintiffs are bound by the allotment of 
the shares and cannot recover the sum of 
Rs. 700 each adjusted as the value of the 
seven preference shares allotted to each of 
them. Asregards the balance of Rs. 1,300 
the trial Court held that thé case of the 
defendant that all the Directors of the 
company agreed not to press claims till the 
financial position of the company impro- 
ved cannot be a sufficient defence. It 
therefore passed a decree for the said sum, 
in both the suits, f . : 


4.. On appeal, the lower appellate Court 
not only upheld the decree for the sum 
of Rs. 1,300 but also passed a decree even 
in respect of the sum of Rs. 700 which had 
been adjusted towards the value of the 
seven preference shares. The lower appel- 
Jate Court has held that the allotment of 
shares was without any application from 
or with the consent of the plaintiffs, 
that, therefore, they are not-bound by the 
allotment Of shares made on roth March, 
1967 and that the mere fact that the plain- 
tiffs have attended the various meetings 
and participated therein will not stand in 
the way of enforcing their claim for the 
said sum of Rs. 700 each which was admit- 
tedly due to them by way of sitting fees. 
The lower appellate Court also held that 
the allotment of preference shares on roth 
March, 1967 was in contravention of 
section 81 of the Companies Act. Aggrie- 
ved against the decision of the lower appel-, 
late Court the defendant has come in 
appeal. dt 


5. The two substantial questions that 
have been urged‘ before me are (1) whe- 
ther the plaintiffs can question the allot- 
ment of shares made by the Board of 
Directors of the company on.1oth March, 
1967 and (2) whether the said allotment 
of shares is in contravention of section 81 
of the Companies Act as has been held by 
the lower appellate Court. The view) 
taken by the lower appellate Court that 
the plaintiffs are not bound by the alfot- 
ment of shares made on roth March, 
1967 is based on the following circum- 
stances : (1) the plaintiffs did not apply 
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for allotment of any preference shares, 
(2) when the share certificates were sent 
the plaintiffs immediately repudiated the 
factum of allotment and sent back the 
share certificates which showed that they 
were not willing parties to the allotment 
of shares, (3) the mere fact that the plain- 
tiffs signed the minutes or the balance 
sheets cannot bind them if they establish 
that there was no binding contract as 
between them and the company as regards 
the allotment - of prefereate shates. 
The question is whether the abdve cir- 
cumstances could justify the conclusion 
taken by the lower appellate Court. The 
lower appellate Court proceeds on the 
basis that there cannot be any allotment 
of shares unless there is an application in 
writing: by the plaintiffs to i company 
seeking allotment of shares. The provi- 
sions of the Companies Act nowhere p 
vide that there must be a written appli- 
cation for allotment of shares and ther 
fore, there can be an oral application for 
the purpose and an allotment made on th 
basis of such an oral application. If 
there has been an oral offer from the 
poo for'the allotment of shares which 

ad been accepted by the company and 
if an allotment is made by the compan 
On the basis of that offer it cannot later on 
be questioned on the ground that there 
was no application in writing, 


6. In this case the plaintiffs were in the 
position: of creditors of the company, and 
in the meeting of Directors held on roth 
March, 1967, by a unanimous resolution 
the allotment. has been made and the 
plaintiffs’ accounts had been debited with 
the value of the shares. It is also signifi- 
cant to note that even the share certificate 
numbers allotted to the plaintiffs have 
been given in the resolution as against 
1 plaintiffs | 
attended the meeting and participated in 
the proceedings, and the plaintiffs have 
n where stated that. there was no such 
unanimous resolution, Even in Exhibits 
A-3 and A-4 the protests made by the 
plaintiffs as soon as the share certificates 
reached them, they have not stated that. 
there was no unanimous resolution on 
10th March, 1967, allotting the shares. 
There they have merely stated that they 
had not made any application for allot- 
ment of shares. Having regard to the 
fact that the unanimoys resolution had 
been passed at a meeting which was atten- 
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ded by the plaintiffs, which fact is not 
disputed, it must be taken that they were 
willing parties to the unanimous resolu- 
tion. The resolution came up for confir- 
mation in the next meeting which was 
also attended by the plaintiffs. Even at 
that stage no protest was made as against 
the said resolution. The balance sheets 
prepared subsequent to the said allotment 
of s for a period of three years had 
been seen and approved by the plaintiffs 
in the subsequent meetings held on 22nd 
June, 1967, 22nd June, 1968 and ryth 
July, 1969, which they had attended. 
€ question is whether without question- 
ing the validity of the said unanimous 
resolution ‘passed on roth March,’ 1967, 
the plaintiffs can question the allotment 
of shares as such only on the ground that 
they have not made any written applica- 
tion. Exhibit A-1 is the proceeding of 
the meeting held on roth March, 1967 
and it is found therefrom that item 27 of 
the agenda was for considering the appli- 
cations for:preference shares, The resolu- 
tion is stated to have been unanimously 
passed that the shares applied for by the 
members should be allotted to them, 
and the plaintiffs’ names are found as 
numbers 46 and.47 in the list of persons to 
whom shares had been allott Under 
section 194 Of the Companies Act the 
minutes of a meeting recorded by the com- 
pany shall be evidence of the proceedings, 
Therefore, even though it has not been 
shown that there were written applica- 
tions from the plaintiffs for allotment of 
shares, the minutes show that there should 
have been an oral application by the 
laintiffs along with others for allotment 
of shares, ‘This appears to be clear also 
from the circumstances under which the 
unanimous resolution came to be passed. 
The company’s financial position was nat 
sound and therefore the amounts due to 
the various Directors as sitting fees were 
agreed to be adjusted by allotment. of 
preference shares and this all the Directors 
agreed to and the allotment of shares had 
been done unanimously. In my-view the 
cOntinuous,and consistent conduct of the 
plaintiffs at the time of the passing of the 
nanimous resolution and subsequently 
shows that they were willing parties for 
the allotment of shares. If the shares had 
been allotted against their will, they would 
have questioned the same in the various 
meetings held subsequent to toth March, 
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1967, but in all the subsequent meetings 
they have not demurred-and they have 
‘been approving the minutes as well as the 
balance sheets prepared after such allot- 
ment, It appears that the plaintiffs will- 
ingly agreed for the allotment of the shares 
On roth March, 1967, but have chosen to 
resile from the contract for allotment of 
shares with some ulterior motive. I do 
not therefore agree with the finding of 
the lower appellate Court that the plain- 
tiffs are not bound by the resolution to 
which they were parties. 


4. Jones v. Bellegrove Properties Ltd.1, 
was a case where the plaintiff lent a 
certain sum in 1936 to a company in 
which he was a shareholder, At the 
annual general meeting of the company 
held on 31st December, 1946 at which the 
plaintiff was present as a shareholder, the 
accounts for the years 1939 to 1945 were 
presented. In an action by the plaintiff 
to recover the money lent the company 
ae that the action was barred by 
imitation. But the plaintiff contended 
that the entry in the balance sheet show- 
ing the total sum due to the various cre- 
ditors constituted an acknowledgment of 
his debt and that notwithstanding that 
the accounts were presented to him in his 
capacity as shareholder and not as a cre- 
ditor, his right of action must be deemed to 
have accrued on the date of the acknow- 
ledgment. In that case it was held that 
even though the debt due to the plaintiff 
had not been specifically and separately 
shown, the general entry giving the 
amount due to the creditors is sufficient 
to constitute an acknowledgment. The 
principle of the above decision has been 
followed and applied by this Court in 
Rajah of Vizianagaram v. Official Ligquidator?, 
In Shkarpley v. Lowth and East Coast Railway 
Company®, a shareholder in a company filed 
a bill to have his contract to take shares 
declared void On the ground of deception 
and misrepresentation of the company by 
reason of its having commenced its busi- 
ness before the minimum share capital was 
subscribed. The Court in that case held 
that the shareholder is not entitled to the 
relief claimed as he had taken up the 
administration of the company as a Direc- 
tor after the commencement of the business 


1. (1949) AIE.R. 198. 
a Se 2 M.LJ. 535: ALR, 1952 Mad, 


36. 
3. (1876) Qh,D, 663, 
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and thus acquiesced in the company carry- 
ing On the business and that in consequ- 
ence of the act of acquiescence he hag 
entirely lost his right to resile from the 
contract to take shares. The finding of 
the lower appellate Court, that the plain- 
tiffs are not tharcfore bound by the allot- 
ment of the shares made on 10'h March, 
1967, has, therefore, to be set aside. 

8. On the question as to whether the 
allotment of shares made on 10th March, 
1967, has contravened section 81 of the 
Companies Act, it is seen that clause 6 of 
the Articles of Association of the company 
enables the Directors to issue and allot 
shares in the capital of the company in 
payment or part paymentfor any property 
sold or transferred or any goods or machi- 
nery supplied, or for services rendered to 
the company in or about the formation or, 
promotion of the company or the conduct 
of the business, and any shares which may 
be so allotted may be issued as fully paid 
up shares, or as partly paid up. It is this 
power which the Directors had exercised 
in making the allotment of preference 
shares On 10th March,.1967. The above 
provision deals with a special situation 
where the Directors haye been given the 
discretion to allot shares in lieu of payment 
of dues to the various creditors. Such an 
allotment or shares cannot, in my view, 
come under the scope of séction 81 of the 
Companies Act. That section applies 
when the company proposes to increase 
its subscribed capita] by allotment. of 
shares to the public, It cannot be said 
that in this case there has been an issue of 
further capital for the company. What 
has been done is only to tide Over the 
financial difficulties of the company by 
allotting preference shares to all the credi- 
tors who were also Directors of the com- 
pany, In such circumstances where the 
shares are treated as paid up by adjusting 
the amounts due by the company to the 
various creditors, section 81 cannot have 
application. Thus the view of the lower 
appellate Court that the resolution is hit 
by section 81 of the Companies Act 
appears to be erroneous. 

. Besides, even if the allotment of shares 
is held to offend section 81, still it will 
only be voidable at the instance of share- 
holders who could be aggrieved against 
the non-allotment of shares to them. A 
shareholder who has been allotted a share 
cannot question the same on the ground 
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that similar offer was not made to all} 
shareholders. 

xo. The result is the second appeals are 
allowed, the decrees and judgments of 
the lower appellate Court are set aside 
and those of the trial Court are restored. 
There will, however, be no order as to 
costs, No leave, 


S.J. Appeals allowed. 


IN: THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 
(Special Original Jurisdiction.) 
Present:—K. Veeraswami, C.F. and V.V. 
Raghavan, F. 
The Mayavaram Financial Corpora- 
tion Limited, having its Registered 
Office, at No.13-H, Cutcheri Road, 
Mayavaram and others 
g : Petitioners* 
v. ; 
The Reserve Bank of India by its 
Executive Director, Department of 
Non-Banking Companies, 15, Netaji 
Subhas Road, Calcutta and others 
Respondents. 
Reserve Bank of India Act (II of 1934), 
sections 45-H to Q, 45 I (c) Explanation, 
Non-Banking Financial Companies (Reserve 
Bank) Directions, 1966—Chit Fund—Chapter 
HI-B—Whether trenches upon Enity 30 
of List II of the Seventh Schedule—Validity 
—Contract between foreman and the subscriber 
—Falls within Entry 7 of List II of Seventh 
Schedule—Chit Funds not within Entry 26 
of List II of Seventh Schedule—Money 
lending and money borrowing different—Pro- 
visions controlling money borrowing—Valid— , 
Validity of Explanation to section 45-1 (c)' 
—Effect of section 45-Q—Parliament entitled - 
to make law abrogating or replacing provisions 
of any pre-existing law—Provisions in Chapter 
III-B controlling the receipt of deposits from 
the public justified—Distinction between’ de- 
posit and loan—Not preseroed in the Directions 
of 1966—Validity of the Directions—Clause 3 
of the Directions—Restrictions imposed—Vali- 
dity—Clause 5 of the Directions—Particulars 
to be ‘tarnished in advertisement—-Whether 
reasonable—Constiiution of India, Seventh 
Schedule, List 1, Entries 36, 38, List I1,- 
Eniries 26, 30, List III, Entry 7. ` 


The provisions in Chapter III-B of the 
Reserve Bank of India Act in pith and 


* W.P. Nos. 1125, 1126 and 1127 of 1967 and 
Q.M.P, Nos, 14437, 14438 and 14439 of 1969. 
29ih January, 1971, 
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substance relate to control of currency 
by the Reserve Bank and fall under 
entries 38 and 36 of List I of Seventh 
Schedule to the Constitution and they 
do not in any way entrench upon entry 30 
of List II. The contract entered into 
by a foreman conducting Chit Funds 
with the subscriber is a special contract 
falling under entry 7 of List III of Seventh 
Schedule. The President’s assent to the 
Act confirms this view. The provisions 
do not trench upon entry 26 of List II 
and Chit Funds do not fall under entry 
26 of List IT. [Paras. 21, 22 and 23.] 


There is a distinction between mOney 
lending and money borrowing and the 
provisions in Cl apter. III-B in so far as 
they control, money borrowing in the 
State of deposits from third parties and 
lending the same are valid. _[Para. 28.] 


The Banking (Amendment) Act IV of 1968 
was made for removal of doubts and the 
definition of ‘financial institutions’ was 
clarified to include ‘chit funds’, The 
Amending Act introducing an Explana- 
tion to section 45 I (c) of the Reserve 
Bank of India Act is valid, [Para. 29.] 


The effect of section 45-Q is not to repeal 
expressly or impliedly any of the provisions 
of the pre-existing laws, ‘nor does it 
abrogate them, What it does is only to 
make the provisions of Chapter III-B 
override the other laws. 


Parliament being supreme, is entitled to 
make a law abrogating or replacing by 
implication the provisions of any pre-exist- 
ing law and no exception can be taken 
to such legislation on the ground of exces- 
sive delegation to the Act of Parliament 
itself, [Para. 30.] 


The fixed' deposit receipts issued by the 
petitioners (chit fund companies) are 
similar to such deposit receipts issued by 
banking institutions, and tiat the peti- 
tioners have been doing is only banking 
business. The provisions in chapter III-B 
controlling’ such activities are therefore 
fully justified. [Para, 31.] 


The Non-Banking Financial Companies 
(Reserve Bank) Directions, 1966 apply to 
all non-banking financial companies irres- 
pective of the fact whether they accept 
deposits from the public or not and include 
chit funds, hire-purchase finance, housing 
finance, investment, loan, miscellaneous 
financial and mutyal benefjt financial 
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companies, Clause 2 (1) (fY, clause 3 (b) 
and clause 4 (3) of the Notification 
of 29th October, 1966 giving certain 
directions to non-banking companies 
are reasonable, valid and are meant to 
safeguard: the interests of the investing 
public. The distinction between loan 
and deposit provided in the Limitation 
Act is only for the purpose of givin 
different periods for recovery of su 

loans and deposits and the Directions of 
1966 are not invalid on the ground that 
this distinction has not been preserved 
in the Notification, [Para, 32.] 


Glause 3 of the Notification is necessary in 
order that the Reserve Bank of India may 
have an effective control over deposits 
received by non-banking financial com- 
panies, The restrictions imposed there- 
under are-reasonable and have been made 
in the interests of the investing public, 

[Para, 33.] 


Clause 5 of the Notification deals with the 
particulars to be furnished in advertise- 
ments soliciting deposits, There is nothing 
unreasonable in this clause, (Para. 34.] 


‘The provisions falling under Chapter III 
B of the Reserve Bink of India Act, 1934, 
and the Notification dated 29th October, 
1966, issued by the Reserve Bank of India 
are valid, [Para. 35.] 


Cases referred to : 


In re, C.P. Motor Spirits Act, A.LR. 
1939 F.C.1: (1939) F.G.R. 18: 
(1939) -1 M.L.J. (Supp.) 1; Waverly Jute 
Mills v. Raymen and Go., A.I.R. 1963 5.C. 
go : (1963) 3 S.C.R. 209; United Provisions 
v. Atiqa Begum, A.I.R. 1941 F.C. 25; 
Siate of Bombay v. Balsara, A.I.R. 1951 
S.C. 318 : 1951 S.C.J. 478 : (1951) S.C. 
R. 682: (1951) 2M.L.J. 141; Ralla Ram v. 
Province of East Punjab, A.I.R. 1949 F.C. 
81: (1948) F.C.R. 209: (1949) F.L.J. 8: 
(1949) 1.M.L.J. 213; Prafulla Kumar v. 
Bank of Commerce, Khulna, A..R. 1947 


-P.C. 60: 74 I.A. 23: (1947) E.G.R. 28: 


(1947) F.L.J. 34: (1947) 2 M.LJ. 6; 
Subramanyam Chettiar v. Muthuswami 
Gounder, (1940) F.C.R. 188: A.I.R- 1941 
F.C. 47; Calcutta Gas (Prop.) Co., Lid. v. 
State of West Bengal, (1963) 1 S.C.J. 106: 
A.I.R. 1962 S.C. 1044; Joseph Kurivilla 
Vellukunnel v. Reserve Bank of India, A.1.R. 
1962 S.C. 1371: (1963) 1 S.C.J. 210: 
(1962) 3 S.C.R. (Suppl.) 632; State of 
Bombay v. Narottamdess, 1951 S.C.J. 103 ; 
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(1951) S.G.R. 51: A.I.R. 1951 S.C. 69; 
The Commonwealth of Australia v. Bank of 
New South Wales, (1949) 2 All E.R. 755; 
Bank of New South Wales v. The Common- 
wealth, (1948) 76 C.L.R. 1; Hughes and 
Vale Case, (1954) 93 C.L.R. 1 ; Attorney- 
General for Alberta v. Attorney-General for 
Canada, A.J.R. 1939 P.C. 53; K.C.G. 
Narayana Deo v. State of Orissa, A.T-R. 1953 
S.G. 375: 1953 S.C.J. 592: (1954) S.C. 
R. 1; Sajjan Bank v. Reserve Bank of India, 
(1959) 2 M.L.J. 455: 72 L.W, 790: A.I. 
R. 1961 Mad. 8; Raghavan Pattar v, 
Arumugham, 68 M.L.J. 283: A.LR. 1935 
Mad. 385: 158 I.C. 1037; Ramanadha 
Aiyar v. Narayanaswamy Aiyar, (1937) 1 
M.LJ. 163: ALR. 1937 Mad. 364; 
Bagla v. State of M.P. (1954) 2 M.L.J. 211: 
1954 S.C.J. 637: (1955) 1 S:C.R. 380: 
ALR. 1954 S.C. 465; Sulaiman Haji Ahmed 
Umar v. Haji Abdulla Haji Rahimiulla, 
A.LR. 1940 P.C. 132. 


W.P.Nos, 1125 to 1127 of 1967:—~ 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavits filed 
therewith the High Gourt will be pleased 
to issue writs of mandamus restraining 
the rst respondent herein from enforcing 
the provisions of Non-Banking Financial 
Companies (Reserve Bank of India) 
Directions 1966, against the petitioner in 
each of the petitions, 


C.M.P.Nos, 14437 to 14439 of 1969:— 


Petition praying for reasons stated in the 
additional affidavit filed in W.P. No. 126 
of1967, on the file of this Court that the 
High Court may be pleaded to permit the 
dees in each of the writ petitions 

08. an to 1127 of 1967 to raise 
additional grounds in each of the said 
writ petitions. 


K.K. Venugopal, for Petitioner, 


C.S. Padmanabhan for King 
for Respondent. 


The Order of the Court was delivered by 


Alagiriswami, F.—To-day in all these three 
writ petitions leave to raise additional 
grounds has ` been granted. These 
grounds seek to raise the question of the 
validity of the Banking (Amendment) 
Act of 1968, by which a new definition of 
Financia] Institutions was added to the 


FRE MADRAS LAW JOURNAL REPORTS 


and Parlridge. 


pen 


Reserve Bank of India Act. I am also 
told that the validity of the Pondicherry 
Chit Funds Act is also being questioned 
in a series of writ petitions on the ground 
that the State Legislature is not competent 
to enact that legislation, In the circum- 
stances, I consider that as the validity of a 
Central Act is questioned, it is better that 
the matter is decided by a Bench, The 
papers will therefore be placed before the 
Honourable the Chief Justice for being 
placed before a Bench, 


M.K. Nambiar for K.K. Venugopal and 
E. Radhakrisknan, for Petitioner, 


F.K.T. Charifor King and Partridge, Habi- 
bullah Badsha and S. Mohan, the Govern- 
ment Pleader on behalf of Respondent. 


The Order of the Court was delivered by 


Raghavan, 7.—These three writ petitions 
are filed by three Chit Fund Companies 
for the issue ofa writ of mandamus restrain- 
ing the Reserve Bank of India (1st res- 
pondent) from enforcing the provisions of 
the Non-Banking Financial Companies 
‘(Reserve Bank) Directions, 1966, framed 
runder sections 45-J to 45-L of the Reserve 
Bank of India Act, 1934. The petitioners 
are companies carrying On business as 
foreman of chits, The allegations in each 
of the writ petitions are of the same pattern 
and we shall take up the allegations in 
W.P. No. 1126 of 1967, The scheme of 
working of chits as set out by the peti- 
tioners in their affidavits is as follows : 


2.. A number of persons called subscri- 
bers join together undertaking to subscribe 
a certain sum of money at stated intervals 
for a certain period, The te of 
the sums payable by all the subscribers in 
one instalment is called the capital of the 
chit, The prize amount is ascertained 
by auctioning the fund among the subscri- 
bers or by draw. After deducting the 
discount which is either a fixed percentage 
of the capital or the difference between 
the capital and the prize amount, the prize 
amount is taken by the successful bidder 
in full satisfaction of his claim under the 
chit, but subject to his liability to pay 
future instalments, The person who con- 
ducts the chit is called the foreman, It 
is the duty of the foreman to collect the 
subscriptions from every subscriber, to 
conduct and manage the chit, to keep 
regular accounts and to pay the prize 
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amount to the subscriber concerned whe- 
ther or not the other subscribers have paid 
the instalments due, If all the subscribers 
pay the instalments due without default, 
there will be no problem for the foreman 
in paying the prize amount to the subs- 
criber entitled thereto, But it is often 
found that 15 to 20 per cent of the subs- 
cribers defant: in payment of instalments, 
Before drawing the prize amount, the 
successful subscriber is required to furnish 
security for due payment of future subs-, 
criptions till the culmination of the chit, 
Sometimes subscribers are unable to 
furnish the necessary security and- allow 
the prize amounts to remain with the 
Fund on interest. The petitioners, in 
addition to carrying on the business of 
chits, accept deposits and loans from third 
parties, and they: utilise the amounts so 
obtained as ‘working funds and also do 
business by lending the deposits so received 
at higher rates of interest ostensibly to 
tide over ‘their financial difficulties in 
meeting their obligations as foreman of 
chits, A large number of instances came 
to light where foremen of chits have 
either disappeared or evaded payments 
to non-prized subscribers, and, with a 
view to safeguard the interests of subscri- 
bers, the State of Madras enacted the 
Madras Chit Funds Act, 1961. 


3. Section 2 (2) of the Madras Chit 
unds Act defines chit as follows: 


“° Chit’, means a transaction whether 
called chit fund, chit, kuri, or by any 
other name, by which its foreman enters 
into an agreement with a number of 
subscribers that every one of them shall 
subscribe a certain sum or a certain 
_ quantity of grain by instalments for a 
definite period and that each subscriber 
in his turn as determined by lot or by 
auction or by tender or in sych other 
manner as may be provided for in 
the agreement, shall be entitled to a 


prize amount”, - 


Section 2 (5) defines defaulting subscriber 
as meaning a subscriber who has de- 
faulted in the payment of subscriptions 
due according to the terms of the chit 
agreement, Foreman is defined in sec- 
tion 2 Po as meaning the person who 
under the chit agreement is responsible 
for the conduct of the chit and includes 
any -other. person discharging the func- 
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tions of the foreman under section 30. 
Section 2 (13) defines prize money as 
follows: 


«t ‘Prize amount’ means the difference 
between the chit amount and the dis- 
count, and, in the case of a fraction 
of a ticket means the difference between 

. the chit amount and the discount 
proportionate to the fraction of the 
ticket; and when the prize amount is 
payable otherwise than in cash the 

- value of the prize amount shall be 
the value at the time it becomes pay- 
able.” 


Section 2 (15) defines Registrar as meaning 
a Registrar appointed under sub-section 
(1) of section 5r. Section 3 provides 
for’ registration of by-laws and section 4 
prohibits invitation by subscription to 
chit of which by-laws have not been 
registered, Chapter III deals with fore- 
man, Section 12 requires that, for the 
proper conduct of the chit, every foreman 
shall, before applying for the certificate 
of commencement under section 7, exe- 
cute an indenture of mortgage and 
trust in favour of the Registrar as trustee 
charging by way of security property 
sufficient to the satisfaction of the Registrar 
for the realization of the chit amount or’ 
deposit in any approved bank an amount 
of cash not less than half of the chit fund 
or invest in Government securities of the 
face value or market value, whichever 
is less, of not less than half of the chit 
amount and transfer the amount so 
deposited or the Government securities 
in favour of the Registrar to be held in 
trust by bim as security. Section 12 (2) 
provided that where a foreman conducts 
more than one chit, he shall furnish 
security in respect of each such chit, 
The rights of the foreman mentioned 
in section 13 are to obtain the chit amount 
at the instalment specified in the chit 
agreement, to charge commission or 
remuneration not exceeding five per 
cent. of the chit amount, to receive and 
realise all contributions from the subs- 
cribers and to distribute the prize amounts 
to prized subscribers and tke dividend 
among the subscribers, to demand suffi- 
cient security from any prized subscriber 
for the due payment of future subscriptions 
and to substitute subscribers in the place 
of defaulters, The duties of the foreman 
are enumerated in section 14, Under 
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section 15 the foreman is enjoined to 
keep registers and books of account in 
such forms as mav be prescribed, Section 
16 requires the foreman to file with the 
Registrar the balance-sheet duly audited. 
Chapter IV deals with non-prized subs- 
cribers, and Chapter V, with prized 
subscribers, : Section 23 requires that, 
before receiving the prize amount with- 
out deducting all future subscriptions, 
every prized subscriber shall furnish 
and the foreman shall take sufficient 
security for the due payment of future 
subscriptions, Section 24 enjoins upon 
every prized subscriber to pay the subs- 
scription regularly and in default he is 
liable to make a consolidated payment of 
all the future subscriptions at once on 
the issue of notice demanding the same 
in terms of section 26. Chapter VI 
deals with the transfer of rights of foreman 
and subscribers. Chapter VII deals with 
termination of chits, Chapter VIII deals 
with inspection of documents, Under 
section 35 a subscriber is permitted 
inspection of the chit records, including 
books of account, pass books, balance 


sheets, profit and loss accounts and such . 


other records showing the actual financial 
position of the chit scheme. Section 37 
authorises the Registrar to inspect chit 
books and records, Chapter IX deals 
with the winding up of chits, Section 
44 provides for the entire chit assets 
vesting in Court for distribution among 
subscribers to whom amounts are due 
in respect of the chit on the making of an 
order for winding up of the chit, Section 
56 prescribes penalties for contravention 
of the provisions of sections 3, 4 and 7 
of the Act. -Section 59 authorises the 
Magistrate to issue warrant at the instance 
of the Registrar or the Inspecting Officer 
appointed under: section 51 empowering 
him to inspect the books, registers, 
accounts or documents etc, 


4. Deposits received from investing 
public, it will be seen, are outside the 
contro] of the Madras Chit Funds Act 
1961, Itis with a view to safeguard the 
interests of the depositors that Parlia- 
ment made the impugned enactment 
namely The Banking Laws (Miscellaneous 
Provisions) Act (LV of 1963), which 
received the assent of the President 
on goth December, 1963, and was duly 
published. By this Amending Act, The 
Reserve Bank. of India Act, 1934 „was 
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amended and a new Chapter III-B was 
introduced after Chapter III-A in the 
Reserve Bank of India Act, 1934, (berein 
after referred to as the Act). he new 
Chapter contains sections 45-H_ to Q 
relating to non-Banking institutions an 
financial institutions receiving deposits 
from third parties. The relevant portions 
of the impugned provisions are set out 
below, i 


5. Section 45 I (e) defines ‘“ financial 
institution” as follows : 


‘Financial Institution’? means any 
non-banking institution (i) which carries 
on ag its business or part of its business 
the financing, whether by way of 
making loans or advances or otherwise, 
of trade, industry, commerce or agri- 
culture; or (ii) which carries on as its 
business or ‘part of its business the 
acquisition’ of ‘shares, ‘stock, bonds, 
debéntures or debenture stock or 
securities issued by a Government or 
local authority or other marketable 
securities of a like nature; or (iti) 
which carries on as its principal 
business hire purchase transactions or 
the financing of such transactions, 


In ig69 after section 45 I (c) (iii) an 
Explanation was added and the Explana- 
tion runs as follows: 


‘‘Explanation—For the removal of, 
doubts it is hereby declared that a 
company registered under section 3 of 
the Insurance Act (IV of 1938) for any 
class of insurance business and a com- 
pany, not being a banking company, 
a corporation or a firm, carrying on, 
as its principal business, the manage- 
ment, conduct or supervision, as the 
foreman or agent, of any transaction 
or arrangement by which it enters into 
an agreement with a number of sub- 
scribers that every one of them shall 
subscribe a certain sum by instalments 
for a definite period and that each 
subscriber in his turn, as determined 
by lot.or by auction or by tender or in 
such other manner as provided for in 
the agreement, shall be entitled to a 
prize amount shall be deemed to be, a 
financial institution as defined in this 
clause”, 


Section 45-I (c) defines ‘‘non-banking 
institution” as meaning a company, 
corporation, co-operative society .or firm, 
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Section 45-J confers on the Reserve Bank 
of India powers to regulate or prohibit 
issue of prospectus or advertisement in 
respect of’ non-banking institutions, 
Section 45-K authorises the Bank to 
collect information from such non-banking 
institutions’ as to deposits and to give 
directions; section 45-L confers power on 
the Bank to call for information from 
financialinstitutions and issue directions 
to regulate the credit system of the country, 
Section 45-M casts a duty on non-banking 
institutions to furnish statements required 
by the Bank. Section 45-M permits the 
Bank inspection of such non-banking 
institutions to satisfy itself on the correct- 
ness of informationsupplied toit. Section 
45-O deals with penalties and section 45-Q 
makes the provisions of Chapter B to 
override the other laws, 


6. Purporting to act under sections 45-J 

to 45-L,. the Bank issued Notification 

No. D.N.B.G. 1/ED (S)—66 dated agth 

October, 1966, giving certain’ directions 

to non-banking companies. The said 

Notification defines ‘‘deposit’’ thus: 

. “2 AE ) deposit”? means any 
‘deoomis y n with, and includes, 
any amount borrowed by, a company, 
but does not inċlude 


(i) any loan received from Governments; 


(i) any loan raised on terms 
involving the issue of debentures 
or the creation of a mortgage, 
pawn, pledge or hypothecation, 

- charge including floating charge, or 
lien on the assets of the company or any 
part thereof; 


(iii) any loan received from a banking 
company or from the State Bank 
- of India or from a banking institu- 
. tion notified by the Central Govern- 
ment under section 51 of the Banking 
. Regulation Act (X of 1949) or from a 
Co-operative Bank as defined in Clause 
(b) Gi) 'of section 2 of the Reserve 
Bank of India Act (II of 1934) or 
from any person registered under law 
relating to money lending which is for 
the time being in force; i 


(iw) any loan received from the indus- 
trial. Development Bank of India 
established under the Industrial Deve- 
lopment Bank of India Act, 
1964 or the Industrial Finance Corpora- 
tion of India established under 


` received in connection with 


the Industrial Finance Corporation 
Act, 1948 or a State Financial Corpora- 
tion established under the State Finan- 
cial Corporation Act, 1951, or the 
Industrial Credit and Investment Cor- 
poration of India Limited, or the 
Madras Industrial and Investment 
Corporation Limited ; 


(o) any loan received by a holding 
company from its subsidiary or by a 
subsidiary from its holding company or 
by a company from a subsidiary of any 
of its subsidiaries or from a subsidiary 
of its holding company or from a 
subsidiary of its holding company or 
by a company from a holding company 
of its holding company; 


(si) any loan received by a Govern- 
ment company from any other Govern- 
ment company; 


(vii) any loan received from a member 
of the company or any money received 
from a member by way of subscription 
to any shares, stock, bonds and deben- 
tures (including calls- or deposits 
received in advance); l 


(viii) in the case of a chit fund company . 


_ or any other company carrying on chit 


or kuri business, any subscriptions 
received from the members of a chit.or 
kuri series in terms of the contract or 
other arrangement relating thereto, 


~ and in the case of a stock exchange or 


stock broking company, any money 


the pur- 
chase or sale of securities”, p 


The Notification defines ‘‘miscellaneous 
financial company” thus:’ 

“a (1) (n) miscellaneous ‘financial 
company means any’ company, not 
being a banking company, carrying on 
as a part of its business but not as 
its principal’ business, two or more 
classes of financial business such as the 
management, conduct of supervision as 
a foreman or agent of any transaction 
or arrangement which is referred to 
in clause (d), or the financing of hire- 


. purchase transactions or the acquisition 


or construction of houses or the acquisi- 
tion or development of plots of land or 
the investment of its funds in securities 
or the grant of loans and advances, but 
does not include a chit fund, hire. 
purchase, housing finance, insurance, 


AR , THE MADRAS LAW jotinaL åñPonia {1973 


investment, loan, stock exchange or 
stock broking company or any other 
~ company which is an industrial con- 
cern or which carries on mainly the 
business of purchase or salc of any 
goods or commodities other than 
securities and which is also engaged in 
any class of financial business as afore- 
said; 
The notification defines ‘‘non-banking 
financial company” in clause 2 (1) (p) as 
meaning any chit fund, hire-purchase fin- 
ance, housing finance, investment, loan 
miscellaneous financial or mutual benefit 
financial company, but does not include 
an insurance company or a stock excFange 
or stock-broking company. In regard 
to acceptance of deposits, the Notification 
provides as follows: 


“o (6) no other non-banking financial 
company shall receive any deposit 
repayable on demand, or on notice, 
or repayable after a period of less than 
twelve months from the date of receipt 
- of such deposit or renew any deposit 
received by it, whether before or after 
the date of commëncement of these 
directions, unless such deposit, on 
renewal, is repayable not earlier than 
twelve months from the date of such 
renewal, and 
(c) No non-banking financial company 
not being a hire-purchase finance 
company or a housing finance company 
. shall receive any deposit which together 
with any other deposits already recei- 
` yed and outstanding on the books of 
the company is in excess of twenty five 
. per cent of the aggregate of its paid-up 
capital and ‘free reserves; 


4 (3) Every non-banking financial 
company, not being a hire-purchase 
finance company or a housing finance 
company, which on the date of com- 
mencement of these directions holds 
- deposits in excess of twenty five per 
cent, of its paid-up capital and free 
reserves shall secure before the expiry 
- of a period of two years from the date 
- of such commencement, by taking such 
- steps as may be necessary for this pur- 
pose, that the deposits received by the 
company and outstanding on its books 
are not in excess of the aforesaid limit”, 
5. Particulars to be specified in 
- advertisement soliciting deposits, No 


non-banking financial company - and 


“ no other person on behalf of such a 


` 


company shall issue or cause to be 
issued any advertisement soliciting or 
inviting deposits unless such advertise- 
ment-is issued on the authority and in 
the name of the manager of the com- 
pany and carries a reference to the 
date on which the said manager has 
approved of the text of the advertise- 
ment and contains, in addition, the 


` following information, namely:, 


(a) the date of incorporation of the 


company; 


(b) brief particulars of the management 
of the company, ; : 
(c) the business actually carried on ‘by 
the company and its subsidiaries, : 


(d) profits of the company, before,and 
after making provision for tax, for the 
three proceeding financial „years, 


(¢) dividends declared by the compariy 
in respèct of the said years, 


‘ i 
(f) the liabilities of the company as 
on the date of the latest audited balance 
sheet of the company (which date shall 
also be stated) under the following 
heads, that is to say, 


(i) paid-up capital, 
(ii) free reserves, 
(iii) deposits, 


(iv) any loan or advance obtained by 


` the company and secured by a mort- 


gage or charge including a floating 
charge or by any other lien on the pro- 


. perty of the company; 


including temporary loans as defined 
in section 293 of the Companies 
Act (I of 1956), and . 


(v) any other amount borrowed 
by the company, including tem- 
porary loans as aforesaid 


- 6, Furnishing of receipts to depositors, 


(1) Every non-banking financial com- 
pany shall furnish to every depositor 
or his agent,.unless it has done so 
already, a receipt for every amount 
which has been or which may be recei- 
ved by.the company, by way of deposit 
before or after the date of commence- 
ment of these directions, 


fij 


. (ii) The said receipt shall be duly 
signed by an officer entitled to act for 
the company in this behalf and shall 
state quite clearly in words and figures 
the amount received by the company 
by way of the deposit, the rate of inte- 
rest payable thereon and the date on 
which the deposit is repayable, 


7. Register of deposits: 


(i) Every non-banking financial com- 
pany shall keep one or more registers 
in which shall be entered separately 
in the case of each depositor the follow- 
ing particulars, namely, 


(a) name and address of the depositor, 
(b) date and amount of each d posit, 


(c) date and amount of accrued interest 
or premium on each deposit, 


(d) date and amount of each repay- 
ment, whether of principal, interest or 
premium, 


(e) any other particulars relating to 
the deposit, 

(ii) The register or registers aforesaid 
shall be kept at the registered office of 
the company and shall be preserved 
in good order for a period of not less 
than eight calendar years following 
the financial year in which the latest 
entry is made of the repayment or 
renewal of any deposit of which parti- 
culars are contained in the register : 


Provided that if the company keeps 
the books of account referred to in 
sub-section (1) of section 209 of the 
Companies Act (Iof 1956), at any 
place other than its registered office 
in accordance with the proviso to that 
sub-section, it shall be sufficient com- 
pliance with this clause if the register 
aforesaid. is kept at such other place, 
subject to the condition that the com- 
-pany delivers to the Reserve Bank a 
copy of the notice filed with the Regis- 
trar under the proviso to the said sub- 
section within seven days of such filing. 


8. Information to be included in the 
Board’s Report: | 

(i) In every report of the Board of 
Directors laid before a company in 
general meeting under sub-section (1) 
of section 217 of the Companies Act 
(I of 1956) after the date of com- 
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mencement of these directions there 
shall be included in the case of a non- 
banking financial company, the follow- 
ing particulars or information, namely: 


(a) The total number of depositors of 
the company whose deposits have not 
been claimed by the depositors or paid 
by the company after the date on which 
the deposit became due for repayment 
or renewal as the case may be accord- 
ing to the contract with the depositor 
or the provisions of these directions, 
whichever may be applicable, and 


(6) the amounts due to the depositors 
and remaining unclaimed or unpaid 
beyond the dates referred to in clause 
(a) as aforesaid, 


(ii) The said particulars or 
information shall be furnished 
with reference to the position’as on 
the last day of the financial year.to 
which the report relates and if the 
amounts remaining unclaimed or un- 
disbursed as referred to in sub-clause 
(6) of the preceding clause exceed in 
the aggregate the sum of rupees ten 
lakhs, there shall also be included in the 
report a statement on the steps_taken 
or proposed to be taken by the Board 
of Directors for the payment of the 
amounts due to the depositors and 
remaining unclaimed or undisbursed, 


g. General Provision regarding re- 
payment of deposits, l 


On and from the date of commencement 
of these directions, a non-banking 
financial company shall not return or 
repay whether directly or indiréctly any 
deposit in advance of the date on 
which it is due to be repaid, except 
oncondition that the amountso returned 
or repaid does not include any sum 
by way of interest, 


Provided that the Reserve Bank of 
India, may, if it considers it necessary 
so to do, authorise by general or special 
order in the case of any class or classes 
of depositors, the payment of interest 
at any rate or rates not exceeding the 
contracted rate or rates, on such terms 
and conditions as the Bank may 
specify.” 


In the affidavit filed in support of 


the writ petitions, the petitioners raised 


1 | ~ 


the following contentions, (1) sections 
5J, 45-K and 45-L of the Act maintain 

e distinction between deposit and bor- 
rowing which is a well recognised distinc- 
tion, (2) The Notification issued on the 
basis of the definition of ‘deposits’ con- 
tained therein is ultra vires. (3) As the 
provisions relating to deposits and 
borrowings are not severable, the entire 
directions issued by the Reserve Bank 
must be struck down. (4) The notifi- 
cation is colourable and motivated, 


8. On behalf of the respondent, the 
Executive Director of the Reserve Bank 
of India has filed a counter. He denied 
therein that the non-banking Financial 
Companies (Reserve Bank) Directions, 
1966, are illegal and inoperative, that the 
same are ultra vires the powers conferred 
on the Reserve Bank under sections 
45-J, 45-K and 45-L of the Act, that the 
amendment of the Reserve Bank of India 
Act by insertion of Chapter III-B became 
imperative to protect members of the 
public dealing with such companies, that 
the insertion of Chapter III-B is to control 
non-banking institutions in so far as they 
borrow from and lend out moneys to 
the public, and that the petitioners are 
not only non-banking companies but 
financial institutions as defined in the 
Act, and that even otherwise sections 45-J 
and 45-K will apply to them. It is also 
contended that Chapter III-B does not 
relate to the chit subscriptions and the 
chit fund activities of the foreman but 
is intended to control and regulate deposits 
which include every kind of borrowing, 
that each chit run by the petitioners is a 
separate transaction and self-financing, 
theforeman being entitled to 5 per cent’or 
any other fixed ratio of the collections as 
his remuneration, that the foreman grants 
loans to subscribers either to pay up 
instalments or furnish security for drawing 

rize amounts, that such a loan is an 
independent transaction unconnected 
with running of chits, and that the pro- 
visions are by and large made only to 
safeguard the interests of the investing 
public. ` 


. The petitioners filed a reply apn 
all the allegations in the counter an 
contending that they are. only non- 
banking -institutions and not financial 
institutions as defined in the Act, 
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10. In October, 1969, the petitioners 
have filed a supplemental affidavit ques- 
tioning the vires of the sections included 
in Chapter III-B of the Act and contend- 
ing that chit Funds and kuris are not 
matters coming within any entry of List I 
of Seventh Schedule to the Constitution, 
that they fall under entries 26 and 30 of 
List II of the Seventh Schedule, and that 
the impugned provisions in seeking to 
control the running of chits are beyond 
the competence of Parliament. 


1x. A counter has been filed by the 
under Secretary to the Government of 
India, Ministry of Finance, Department 
of Banking, dealing with the contentions 
raised in the supplemental affidavit filed 
by the petitioner. Paragraphs 4 and 5 
are relevant and we set out che same: 


“With regard to the Tamil Nadu 
Chit Funds Act, 1961, I am advised 
that the State Act and the Reserve 
Bank of India Act deal with separate 
matters and in any event there is noth- 
ing in the provisions of the Reserve 
Bank of India Act and the directions 
issued thereunder which is inconsistent 
with the Tamil Nadu Legislation, 


‘‘The provisions of the Explanation to 
seetion 45-I of the Reserve Bank of 
India Act, 1934, are statedly for the 
avoidance of doubt and Parliament has 
declared that the intent of the origina] 
provision in that Act was to include all 
the classes of institutions and business 
specified therein in the definition of 
‘Financial Institution’,. In other 
words the Explanation is not a new 
enactment, but a declaration of the 
meaning of the words ‘Financial Insti- 
tution” from the inception, 


12. Mr. M. K. Nambiar on behalf of 
the petitioners raised the following main 
contentions, (1) Chit Fund is a form 
of money lending or money borrowing 
transaction and thie law relating thereto 
will fall under entry go in List II of 
Seventh Schedule. In any event, Chit 
Fund will fall under entry 26 in List II, 
The pith and substance.of the impugned 
enactment contained in Chapter III-B in 
so far as itlegislates on the activities of the 
foreman running chits trenches upon 
ar 30 of List II exclusively reserved 
for the State and the impugned enactment 
is, therefore, wlira vires, (2) The pith 
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and substance of the impugned enact- 
ment entrenches in any event upon Entry 
26 of List II (Trade and Commerce). 
(3) The Union, under. the guise of 
enacting a latory measure, has legis- 
lated eon the borrowing and lending 
‘activity of the stake holder which ‘is part 
and parcel of the business of running chits. 
Thus the impugned legislation under the 
guise of regulating an activity of the fore- 
man in effect entrenches upon a subject 
reserved for the State and is a colourable 
one liable to be struck down. (4) Even 
if the impugned provisions are valid, the 
directions issued are invalid. (5) There 
is no need to control the activities of the 
foreman of chit, in view of the Madras 
Chit Funds Act 1961. (6) The Govern- 
ment in their supplemental counter- 
affidavit did not categorically specify the 
entry under which the impugned enact- 
ment falls except stating that the matters 
covered by the Madras Chit Funds Act 
1961, are separate from those covered by 
the impugned provisions, 


13. Mr.V.K. Thiruvenkatachari appearing 
for the Reserve Bank of. India in answer 
contends that the impugned provisions 
fall urider Entry 36 currency, coinage and 
legal tender; foreign exchange; and Entry 
38, Reserve Bank of India in List I, that 
chit fund: transactions in pith and sub- 
stance are in the nature of a special con- 
tract falling under Entry 7 in List III and 
they do not fall under Entry 30 of List 
II or Entry 26 of List II, that the impugned 
provisions are in no sense colourable, 
thatthe directions issued under section 
45-J. 45-K and 45-L of the Reserve 
Bank of India Act are valid, that the 
Madras Chit Funds Act 1961, regulates 
only the running of chits, that a major 
portion of the activities of the chit 
funds which consist in receiving deposits 
from the investing public and lending 
them out to third parties do not fall under 
the Madras Chit Funds Act, that chit 
funds are non-banking institutions not 
falling under the control of the Reserve 
Bank, that, with a view to safeguard 
the interests of the depositors. and to 
exercise control over such non-banking 
institutions, the directions have been 
issued by the Reserve Bank regulating or 
prohibiting the issue of any prospectus 
inducing ,the general public ;to . deposit 
moneys with them, to call upon the. chit 


TE 


‘records, 
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funds to furnish’ information showing the 
extent of deposits, to file periodical state- 
ments with the Bank and to authorise 
the Banki to inspect the chit fund 
and that in the circumstances 
the impugned directions are valid, . . 


14. Weshall take up the first contention 
of'Mr. Nambiar and consider whether 
the impugned provisions entrench: upon 
Entry 30 of List II (money lenders and 
money lending.) 


15. In construing the legislative entries 
in the three lists of the Seyenth Schedule, 
the following principles have to be borne 
in mind. (1) The entries should be 
given a large and liberal interpretation, 
Vide in re, C. P. Motor Spirits Act} and 
Waverly Jute Mills v. Raymen and Co,?, (2) 
None of the items enumerated in the 
Lists is to be read in a narrow and restric- 
ted sense and each of the entries should 
be held to extend to all ancillary and 
subsidiary matters which can fairly and 
reasonably be comprehended. See United 
Provisions v. Atiqa Begum’ and State of 
Bombay v. Balsara*, (3) Where there 
is a conflict between entries in the Lists, 
they must be read together without giying 
a narrow meaning to any of them. Vide 
State of Bombay v. Balsara*, (4) Before 
an Act is declared alira vires on. the 
ground that it invades any exclusive 
sphere, there should be an attempt to 
reconcile the two conflicting jurisdictions 
and only if such reconciliation is impos- 
sible, the Act should be declared invalid 
Vide Ralla Ram v. Province of East Punjab’. 


16.: The contention of Mr. Nambiar is 
that the impugned provisions made by 
Parliament entrench upon Entry g0 of 
List II of the Seventh Schedule, In this 
connection, reference was made to the 
decision of the Privy Council in Prafulla 
Kumar v. Bank of Commerce, Khulna’, 


1, (1939) 1 M.L.J. (Supp.) 1 : (1 FG 
8: ATR. 1939 F.G. 1. i ( 939) eee 
2, (1963) 3 S.G.R. ae : ALR, 1963 S.C. go, 


3. LR. 1940 F.G. 25. ; 
51 S.G.J. 478: (1951) S.G.R. 682: 


4. 19! 
(1951) 2 MLL.J. 141: ALR. 1951 S.O. 318 at 
322, - 

5. (1948) F.G.R. 207: (1949) F.GJ: 8: 
(1949) 1 M.L.J. 213 : A.I.R. 1949 F.C. 81.: 

6. 74 LA..23: (1947)_F.G.R. 28: 


6: ALR, ou Ta 


F.Q.J. 34: (1947) 2 M. 
6o at 65, 
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In that case, the Privy Council, in dealing - 


with the extent to which the Bengal 
Money lenders Act 1940, entrenched upon 
the matters reserved to the Federal 
Legislature, name’y, items 28 and 38 
in List I of Schedule VII in the Govern- 
ment of India Act 1935, quoted with 
approval the following passage from the 
judgment of Sir Maurice Gawyer, C.J., 
in Subramanyam Chettiar v. Muthuswami 
Goundar 1. 


“ It must inevitably happen from time 
to time that legislation though purport- 
ing to deal with a subject in one list, 
touches also upon a subject in another 
list, and the different provisions of the 
enactment may be so closely intertwined 
that blind adherence to a strictly verbal 
interpretation would result in a large 
number of statutes being declared 
invalid because the Legislature enact- 
ing them may appear to have legislated 
in a forbidden sphere. Hence the 
rule which has been evolved by the 
Judicial Committee, whereby the 
impugned statute is examined to ascer- 
tain its pith and substance or its true 
nature and character for the purpose 
of determining whether it is legislation 
with respect to matters in this list or 
that hee 


The Privy Gouncil observed: 


“ No doubt experience of past diff- 
culties has made the provisions of the 
Indian Act more exact in some parti- 
culars and the existence of the Con- 
current List has made it easier to dis- 
tinguish between those matters which 
are essential in determining to which 
list particular provisions should be 
attributed and those which are merely 
incidental, But the overlapping of 
subject-matter is not avoided by sub- 
stituting three lists for two or even by 
arranging for a hierarchy of jurisdic- 
tions. 


Subjects must still overlap and where 
they do the question must be asked 
what in pith and substance is the effect 
of the enactment of which complaint 
is made and in what list is its true 
nature and character to be found. If 
these questions could not be asked, 


1. (1940) F.G.R. 188 at 201 : 


A.I.R. 1941 
F.G. 47. ; 
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much beneficent legislation would 
be stifled at birth and many of the 
subjects entrusted to Provincial Legis- 
lation could never effectively be 
dealt with ”, : 


17. Thirdly, the extent of the invasion 
by the provinces into subjects enumerated 
in the Federal list has to ‘be considered. 
No doubt it is an important matter not, 
as their Lordships think, because the 
validity of an Act can be determined by 
discriminating between degrees ‘of inva- 
sion, but for the purpose of determination 
what is the pith and substance of the 
impugned Act. Its provision may 
advance so far into Federal territory to 
show that its true nature is not concerned 
with provincial matters, but the question 
is not has it trespassed more or less, but 
is the trespass whatever it be, such as to 
show that the pith and substance of the 
impugned Act is not money lending but 
promissory notes or banking? Once that 
question is determined, the Act falls on 
one or the other side of the line and can 
be seen as valid or invalid according 
to its true content ”, 


18. Mr. Nambiar referred to Waverly Fute 
Mills v. Raymon and Co,1, and he cited the 
following passages therein: 


“It is next argued for the appellants 
that even if a law on Forward Contracts 
can be said to be a law on Future 
Markets, it must be held’ to be legis- 
lation falling under Entry 26 in List II 
and not Entry 48 List I because Forward 
Contracts form a major sector of modern 
trade and constitute its very core and 
to exclude them from the ambit of 
Entry 26 in List II would be to rob it 
of much of its contents, 


As the two entries relate to the powers 
mutually exclusive of two different 
Legislatures, the question is how these 
two are to be reconciled. Now it is a 
rule of construction as well established 
as that on which the appellants rely 
that the entries in the Lists should be 
so construed as to give effect to all of 
them and that a construction which 
will result in any of them being rendered 
futi'e or otiose must be avoided, It 
follows from this that where there are 


1, (1963) 3 8.C.R. 209: AIR. 1963 S.Q. 
go at 95e l 
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two entries, one genera] in its character 
and the other.specific, the former must 
be construed as excluding the latter, 
This is only an application of the 
gencral maxim Generalia specialibus 
non derogani. It is obvious that if 
Entry 26 is to be construed as com- 
prehending Forward Contracts, then 
“Futures Markets” in Entry 48 will be 

- rendered useless, We are therefore of 
opinion that legislation on Forward 
Contracts must be held to fall within 
the exclusive competence of the Union 
under Entry 48 in List I”, 


Mr. Nambiar submits that the expression 
‘money lending’ includes ‘money borrow- 
ing’, that the foreman of a chit fund in 
order to carry on the business, has to 
borrow moneys and lend to subscribers 
among others, and that, if the widest 
amplitude is given to the entry money 
lending and money lenders’ it will mean 
that the activity of money borrowing of 
the ‘foreman will fall under Entry 3c of 
List II and the impugned provisions 
should therefore bestruck down. In this 
connection Mr. Nambiar refers to the 
decision Calcutta Gas (Prop.) Co. Ltd. v, 
State of West Bengal1, and contends that a 
harmonious construction giving the’ widest 
meaning to the entries in their respective 
fields should be given. 


1g. Indealing with legislative competen- 
ence of Parliament to enact the impugned 
provisions, Mr. Chari contended that 
the impugned provisions fall under Entry 
8 (Reserve Bank of India) and Entry 36 
(currency) and that in order to appreciate 
is contention it is necessary to consider 
the functions‘and working of the Reserve 
Bank of India, The position of the 
Reserve Bank which is a Central Bank in 
the financial affairs of India and its place 
in the scheme of law are set out in Joseph 
Kurivilla Vellukunnel v. Reserve Bank of India’, 
as follows: 


‘*The Reserve Bank of India was esta- 
blished | on rst April, 1935, by the 
- Reserve Bank of India Act, 1934. Even 
before the establishment of the Reserve 
Bank, suggestions were made tbat tbere 
should be a central bank in India and 
the Royal Commission on Indian Cur- 





t. (1963) 1 S.J. 106 : ALR. 1962 8.0. 
I 


. (1962) 3 S.C.R. (Supp.) 6 : 
1 eek acetate ease a a 


` from political influence’, 


rency and Finance had recommendedin 


- 1926, that the currency and credit of 


the country could only be put ona firm 
foundation, if a central bank was esta- 
blished. The first Bill introduced in 
1927 by Sir Basil Blackett was dropped, 
The Indian Central Banking Inquiry 
Corhmittee, however, reported in 1931 
that there was a need for a central bank- 
ing institution in India “for securing 
the development of the Indian banking 
and credit system ona sound and proper 
basis”, . The Committee pointed out 
that some of the Provincial Committees 
had also suggested the establishment 
of the Reserve Bank; The Committee 
ended by saying: 


‘ We accordingly consider it to be a 
matter of supreme importance from 
the point of view of the development 


. of banking facilities in.India and of } er 


economic advancement generally, that 
a Central or Reserve Bank should be 
created at the earliest possible date, 
The establishment of such a Bank would 
by modalisation of the banking and 
currency reserves of India in one hand 
tend to increase the volume of credit 
available for trade, industry and agri- 
culture and to mitigate ie evils of 
fluctuating and high charges for the use 
of such credit caused by seasonal strin- 
gency.’ l 


Vol. Part I, 
05). f 
The White Paper on Indian Constitu- 


tional Reforms also recommended the 
establishment of a Reserve Bank ‘free 


As a result 
of these findings, when a fresh Bill ase 


Chap. XXII, para, 


‘introduced by Sir George Schuster 


on 8th September, 1933, it was accepted 
and received the assent of the Gover- 
nor-General on 6th March, 1934, 


The functions of the Reserve Bank were 
generally indicated in the preamble as 
the regulation of the issue of the Bank 
notes and keeping the reserves with a 
view to securing monetary stability in 
India and generally to operate the 
currency and credit system of the coun- 
try to its advantage, But to -enable 
the Reserve Bank to function in this 
manner, it had to be given other powers 
so that it may function effectively. as a 
central bank, To this end, the Reseryé 
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Bank was given the right to hold the 
cash balances of important commercial 
banks, a right to transact Government 
business in India which was also its 
obligation, and to enter into agreements 
with State Governments to transact 
their business. ‘In addition to these, the 
Reserve Bank could require all binks 
included in the Second Schedule to the 
Act to maintain with the Reserve Bank 
a balance not less than 5 per cent. of 
their demand liabilities and 2 per cent. 
of their time liabilities, ‘The Reserve 
Bank also performed the normal func- 
tions of a central bank as well as an 
ordinary bank, though the latter func- 
tions are not as detailed as those of an 
ordinary bank,” 


M.H. Dekock, in his book on Central 
Banking, at page 22, gives an elaborate 
description of the functions of a central 
bank thus.: 


**(1) The regulation of currency in 
accordance with the requirements of 
business and the general public, for 
which purpose it is granted either the 
sole right of note issue or at least a 
partial monopoly thereof. 


(2) The performance of general bank- 
ing and agency services for the State. 


(3) The custody of the cash reserves 
of the commercial banks, 


(4) The custody and management of 
the nation’s reserves of international 
currency, 


(5) The granting of accommodation, 
in the form of re-discounts or collateral 
advances, to commercial banks, bill 
brokers, and dealers, or other financial 
institutions, and the general acceptance 
of the responsibility of lender of the 
last resort, 


(6) The settlement of clearance balan- 
ces between the banks, 


(7) Thecontro] of credit in accordance 
with the needs of business and with a 
view to carrying out the broad mone- 
tary policy adopted by the State,” 


ao, The brochure of the Reserve Bink 
of India, Functioning and Working 
(1970) sets out its main functions at 
page 4 as follows: 
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“The main functions of a central: bank 
are broadly the same all over the world, 
namely, acting as note issuing authority, 
bankers’ bank and banker to Govern- 
ment, The scope and content of 
policy objectives vary from country 
to country and from paoe to 
period, depending on the stage 
of development, the structure of the 
economy,the goals to which the Govern- 
ment are committed, and the current 
general economic situation, but even 
so a broad identity of approach is 
discernible. It is generally agreed that 
a central bank’s objectives should be 
to promote or facilitate a high growth 
rate full employment, price stabi- 
lity and available external payment 
position, It is recognised that these 
objectives often clash and a working 
optimum has to be aimed at, According 
to the preamble to the Reserve Bank 
of India Act, the main function of the 
Bank is ‘to regulate the issue of Bank 
notes and the keeping of reserves with 
a view to securing monetary stability 
in India and generally to operate the 
currency and credit system of the 
country to its advantage,” 


21. The Reserve Bank of India having 
thus been vested with comprehensive 
powers to regulate and contro] the. receipt 
of public deposits by Banking Institutions, 
the question as to the need of the Reserve 
Bank to regulate deposits received by non- 
banking companies was considered, 
Some of these non-banking institutions 
accept deposits from the public and carry. 
on business allied to banking, The study, 
conducted by the Reserve Bank disclosed 
that the total deposits stood at Rs. 23-7 
crores in 1958 as against Rs, 20-8 crores 
in 1957. A similar study undertaken in 
1961, disclosed a small rise in the total 
deposits of the public limited companies 
from Rs. 23-8 crores in 1958 to Rs, 25-1 
crores in 1959. A somewhat more com- 
prehensive study in respect of the three- 
year period 1960-61 to 1962-63 was under- 
taken in 1963 and the bulletin issued by 
the Reserve Bank in February, 1964, show- 
ed a marked rising trend in the deposits of 
these companies, the rate of growth being 
about 15 per cent during 1961-62 as well 
as in 1962-63. While the Reserve Bank 
had adequate powers to'regulate and con- 
trol the business of banking companies, 
it had no such power in respect of non: 
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banking institutions (including financial 
institutions) which accepted deposits from 
the public. It was not possible to assess 
precisely the volume of such deposits, But 
it was noticed that some of the institutions 
offered high rates of interest which, in 
itself, was an unhealthy sign. In view 
of these considerations, Mr, Chari sub- 
mitted that it was considered that. the 
Reserve Bink should be vested with 
adequate authority over these non-bank- 
ing institutions to regulate their ‘‘deposit 
receiving ” activities so as to provide 
adequate protection to the depositors and 
ensure a more effective control of credit 
with a viéw to carrying out the overall 
monetary policy of the Government, 
The Reserve Bank of India Act 1934, was 
accordingly amended in 1963 and the 
relevant provisions came into force as 
and from February, 1964. The new 
provisions, incorporated as Chapter III-B 
of the Act, are applicable to non-banking 
institutions and do not cover banks and 
banking institutions, as defined in the 
Banking Regulation Act, and specified 
Co-operative institutions as defined in 
section2 ofthe Act, Credit control being 
one of the main functions of the Central 
Bank in any country and the Reserve Bank 
in this country, such control necessarily 
involves contro]. of non-banking credit 
and the impugned provisions are in pith 
and substance an enactment relating to 
the control of credit by the Reserve Bank, 
In the connection Mr. Chari refers to 
State of Bombay v. Narottamdoss!, in con- 
sidering, the vires of the Hen City 
Civil Courts Act, Das, J., observed:. 


‘The doctrine of pith and substance 
postulates for its application, that 
the impugned law is substantially with- 
in the Legislature that made it but 
incidentally encroached upon the legis- 
lative field of another Legislature. The 
doctrine saves this incidental encroach- 
‘ment if' only the law is in pith and 
substance within the legislative field 
of the particular Legislature which 
made it.” 


We are of opinion that the impugned 
provisions in pith and substance relate 
to control. of currency'by the Reserve 
Bank and falls under entries, 38 and 36 





I. 1951 S.J. 103: (r951) S.G.R, 51: 
A.LR, 1951 S.C, 69 at 96, meee 2 


of List I of Seventh Schedule, and that 
they do not in any way, entrench upon 
entry 30 of List IT. 


22. Mr. Chari further contends that 
chit funds fall under entry 7 of List III 
and not under entry 39 of List II. He 
points out that a fund is constituted by 
the subscriptions received from subscribers 
and that, when that fund is auctioned at 
a discount and the highest bidder gets the 
prize amount, the successful bidder is 
entitled to be paid the prize amount on 
furnishing security and executing a bond 
binding himself to pay future instalments 
without default. The foreman, in conduct- 
ing the chit fund, enters into a sepa- 
rate contract with each of the subscribers 
in relation to the fund disbursed. This 
special kind of contract falls under entry 7 
of List III. After the subscriptions are 
received and funded, it is-no longer in the 
region of money lending and money 
lenders, The relationship between the 
foreman and a subscriber is regulated by 
the contract entered into between. the 
foreman and the subscriber, such contract 
being a special contract similar to the 
contracts enumerated in entry 7, W 
are of opinion that the contract enter 
into by the foreman with the subscriber 
is a special contract falling under ent 
7 of List III of Seventh Schedule. 
Presjdent’s assent to the Act confirms 
our view, 


ag. Mr. Nambiar contends that the 
impugned provisions entrench upon ent 
26, Trade and Commerce of List II and 
every conceivable business will fall und 
the said item. In support of this con- 
tention, be relied upon The Common 
Wealth of Australia v. Bank of New South 
Wales!, The question therein arose. 
whether the business of banking was 
included among the activities described 
in section 92 of the Constitution under 
the head ‘Trade, Commerce and Inter- 
course’ and their Lordships held in the 
affirmative, Mr. Nambiar relies upon 
the following passage in Wynes, Legislative 
Executive and Judicial Powers in Australia at 
page 304: i 

24. “In the Banking Case, Benk of New 
South Wales v. The Common Wealth?. 
The decision was affirmed by the Privy 
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Council in Common Wealth of Australia v. 
Bank of New South Wales!, it was sought 
to show that trade and commerce was 
limited to the buying and selling of 
goods and that, in consequence, banking 
was not and could not be within. the 
concept (for the purpose of section 92). 
This argument was not accepted. In 
the course of his judgment on this point, 
Dixon, J., whose description of the concept 
has recently: been accepted and adopted 
by thé Privy Council in the Hughes and 
Vale Case, spoke of the ‘‘central concep- 
tion” of trade and commerce as dis- 
tinct from the immense field of acti- 
vitiés that were ‘incident’ to the 
power ”,: On the otber hand, Mr, 
Chari contended that the relationship 
between the foreman and the subscribers 
is contractual and that the conducting 
of chit fund will not result in carrying 
ona trade, The learned Counsel referred 
to sections 2(2), 2 (3) and 5 of the Madras 
Chit: Funds Act and conténded that 
there is.no element of trade involved: 
in the various provisions, -We agree with 
him and hoid that the impugned pro- 
visions do not entrench upon entry 
26 of List II and that chit funds do not 
fall under entry 26 of List IT. 


25. Mr. Nambiar further contends that 
the impugned provisions are colourable, 
In this connection he relies upon Attorney 
General for Alberta v. Attorney General for 
Canada*, where the princip!es relating 
to colourable legislation. have been fully 
considered, In this connection Mr. 
Nambiar refers to page 75 of Lefroy on 
Canadian Constitution. Mr, Nambiar’s 
contention is that, though apparently 
a Legislature in passing a statute pur- 
ported to act within the limits of its 
powers yet in substance it trarisgresses its 

ower, the transgression being veiled 
By whatappears on a proper examination 
to be a mere pretence or disguise. In 
this connection the learned Counsel 
refers to K.C.G. Narayana Deo v. State of 
Orissa*, 'Mr. Chari contends that the 
attack of the impugned provisions on the 
ground that they are colourable cannot be 
sustained, as nothing is sought to be done 
indirectly. . In the view we have taken 





I. EA 2 All E.R. 755. 
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that the impugned legislation falls under 
entries 36 and 38 of List I, we hold that 
there is no substance in this contention, 
26. Mr. Nambiar next contends tbat 
the money received from third parties 
by the foreman will not amount to banking 
and as such outside the provisions of the 
Reserve Bank of India Act, In this 
connect’on he refers to section 5 (b) 
of the Banking Companies Act (X of 1949) 
which defines ‘banking’ as follows: 
_“* “banking? means the accepting 
for the purpose of lending or invest- 
ment, of deposits of money from the 
public, repayable on demand or other- 
wise, and withdrawal by cheque, draft, 
order or otherwise”, : 
In support of his contention, the learned 
Counsel relied upon the judgment of 
Ramachandra Iyer, J. (as he then was) 
in Sajjan Bank v..Reserve Bank of India’, 
where the learned Judge observed: 
“The essence of banking business is, . 
therefore receiving money on current 
account for deposit from the public 
repayable on demand and withdrawable 
by cheque, draft pr otherwise, 
An ordinary money lender who does 
not accept moneys on’ terms enabling 
a depositor to draw a cheque upon him 
would not, therefore, be a bank or 
banker properly so called. The pro- 
visions of the Act would apply only 
«where the bank or banker allows the 
withdrawal of money by the issue of 
cheques”, , i 
The contention of the learned Counsel 
is that, inasmuch as the petitioners do 
not issue cheques, their activities do not 
fall under the definition of ‘banking’ 
and that consequently the Reserve Bank 
has no jurisdiction over such transactions, 


. Mr. Nambiar further referred to 
Raghavan Pattar v> Arumugham®, and 
Ramanadha Aiyer v. Narayanaswamy Aiyer®. 
His argument is that the term ‘money 
lending’ includes also money borrowing, 
that, in order to carry on their business, 
chit funds have to borrow moneys, in 
that view the deposits received from the 


public are borrowings made by the fore- 


1. (1959) 2 MLL.J. : 72 L.W. 790: ALR. 
1961 meh. sane 13 


2. 68 MLJ. 283: 158 LC. 1037: ALR: 
1935 Mad. 385. 
$ IM.LJ. 163 : ALI.R. 1997 “Mad, 
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man, and that the chit funds in so far as 
they receive deposits from the public and 
lend them out are doing only the business 
of money lending, and that the activity of 
the petitioners in receiving deposits from 
third parties amount to normal banking 
activities which the Parliament i is entitled 
to regulate and control.. 


28. In dealing with this contention 
Mr, Chari refers to the Madras .Money 
lenders Act (XXVI of 1937) where ‘loan’ 
and ‘ money lender ’, have been defined 
under sections 2 (6) and 2 (8), to illustrate 
the distinction between money lending 
and money borrowing and that the run- 
ning chit funds do not fall under the 
Madras Money Lenders Act. We are of 
opinion that there is a distinction between 
money,’ lending ` and money” borrow- 
ing and the inipugned provisions in so 
far :8 they control money borrowi-g 

` fin the State of deposits from third parie 
and lending the same are valid.. 


29. Mr. Nambiar attacks the' validity of 
Amending Act IV ‘of 1968 'in, adding ‘an 
Explanation to section 45 I (c) Which? has 
been extracted in the earlier part of this 
judginent.” Mr, Clari conténds that the 
amendment was made for removal of 
doubts and the ‘definition of ‘ financial 
institutions” was clarified to include ‘ chit 
funds’; In this connection, the: learned 
Counsel refers to Maxwell’s Interpretation 
of Statutes, 12th Edition, at pages 224 
and 225 ,where ‘the following Passage 
occurs : 


‘Similarly section 6 of the Finance 
Act 1898, provided, for the removal of 
doubt, that the definition of ‘‘convey- 
ance on sale” in the Stamp Act 1891, 
included. an order for foreclosure, It 
was held that section6 was declaratory 
and therefore’ retrospective, so -that 
an order’ of 1896 foreclosing a legal 
mortgage required stamping as a con- 
veyance on sale‘ (In: re,’ + Lowell ànd 
Pollard’s Contract): 


We agree with the contention of Mr. Chari 
that’ the Amending Act IV of 1968, 

introducing an Esplanationt to section 45-I 
(e) is, ‘valid, To 


‘30. Mr. Nambiar next attacks the vali- 
dity of section. 45-Q, on the ground of 
excessive delegation. Mr. Chari sought 


1 
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to uphold the said provision by referring 
to the decision in Bagla v. State of Madhya 
Pradesk!, The effect of section 45-Q i 

not to repeal expressly or impliedly an 

of the provisions of the pre-existing laws. 

Nor does it abrogate them, . What it 
does is only to make the provisions o 

Chapter III-B override the other 
laws. We hold that Parliament being 
supreme, is entitled to make a law 
abrogating or replacing by implication 
the provisions of any pre-existing law and 
no exception can be taken to such legis- 
lation on the ground of excéssive dele- 
gation to the Act of Parliament itself, © . / 


31.. . Chari contends that the fore- 
man, ia hacen deposits from the public 
and utilising the same to advance moneys 
to the defaulting subscribers to pay their 
subscriptions or the prized men enabli 

them to find security, passes on his obli- 
gation to ‘such depositors and the 
ae ublic have no information 
as to whether the amounts reteived are 
lent out to'third parties or to subscribers 
and if lent out to subscribers to what extent 
such lending is done. The contention is 
that, under the Madras Chjt Funds Act, 
the foreman is bound to bear the'loss 
and the Chit Funds Act does not autho- 
rise him to receive deposits from, third 
parties and’ to pass on his obligation, to 
such depositors. , The impugned enact- 
ment aims at having control over such 
deposits so as to protect the depositors 
from the vagaries of the foreman, In 
this, connection Mr, Chari draws our 
attention to the Director’s Report with 
Balance Sheet and Profit and Loss 
Account of the petitioner in W.P, No 
1124 of 1967 which shows that, out of a 
sum of Rs, 19,57,264.57 a sum of 
Rs, 85.610-78 is alone as kuri deposits. 
Further, the survey conducted by the 
Reserve Bank on the Ton of deposits 
from 1962 to 1966 shows that in 1962 
the deposits. were 20-crores and in 1966 
there were 200 crores, Mr, Chari brings 
to our notice that the impugned enact- 
ment came into force in 1964 and out of 
11,000 chit funds functioning in Tamil 
Nadn only these three petitioners have 
raised objections regarding the control 
by the Reserve Bink over their activities. 





(1954) @ M.L.J. 211 : 1954 8.QJ. 637 
tiga 1 S.G.R. 380 at gor and $92 i ATR. 
1954 S.G 465, 


88 .. THE MADRAS LAW JOURNAL REPORTS 


The petitioners themselves call the amounts 
received from the public as ‘deposits’ out 
of which a small fraction alone is utilised 
by the foreman to what he calls tiding over 
his financial difficulties and for mceting 
the demands of the subscribers, The bulk 
-of the amounts received as deposits from 
the public is lent out to third parties at 
higher rates of interest, The fixed deposit 
receipts issued by the petitioners are 
similar to such deposit receipts issued by 
banking institutions, and shat the peti- 
tioners have been doing is only banking 
business, The impugned provisions con- 
trolling such activities are therefore fully 
justified. 


ga. Mr.; Chari referred us to various 
inquiries conducted by the Reserve Bank 
subsequent to 1964, as a result of which 
the Dirėçctions styled, as (a) the Non- 
Banking Financial Companies (Reserve 
Bank) Directions 1966 and (b) the Non- 
Banking Companies (Reserve) Bank 
Directions 1966 were issued, In this 
connection the learned Counsel quoted 
the following extract from ‘Vaswani’s 
Indian Banking System, at page,159: 


_Public Deposits with Non-Binking 
institutions: , ; 

The new powers conferred on the 
Reserve Bank became effective froni 
“February, 1964 and in May 1964, the 
Bank initiated measures to find out the 
actual position regarding public deposits 
with non-banking institutions, For this 
purpose it called upon these: institu- 
tions to furnish certain returns in the 
prescribed form showing the position 
regarding their deposits and other ‘con- 
nected matters, on different dates 
including 31st March, 1964. In May 
1965 revised orders were issued in terms 
of which these institutions were requi- 
red to submit returns relating to their 
deposits as at the end of March and 
September every year, 
The Bank published its findings in 
regard to the public deposits with these 
companies as at the end of March, 
1964 and March, 1965 in July, 1965 
and November, 1966, respectively. 
These findings bring out the following 
interesting points: | 


(i) Im March, 1964, there were 1789 
companies which were accepting depo- 
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sits while in March, 1965, the number 
of such companies stood at 1909. 


(ii) The deposits with these companies 
amounted to Rs. 185.9 crores at the 
end of March, 1964 and the amount had 
gone up to Rs, 209.1 crores in March, 
1965, A major portion of this increase 
was accounted for by deposits received 
by non-financial companies, 


(ii?) The rates of interest offered were 
much higher than. those offered by 
major scheduled banks. 


(iv) There were 2,81,200 deposit 

accounts in March;:1965 of which 

2,16,800 accounts belonged to the 
- general-public, 


(v) Short-term deposits (i.¢. deposits 
repayable on demand or within one 

, year) formed a major portion of the 
total deposits. , a 


(vi) The growth in the volume of depo- 
sits of these companies was not-greater 
than the growth of deposits with com- 
mercial banks, i 


(vii) The deposits in the case of better 
managed and larger sized public cóm- 
panies were reasonable ‘in relation to 
their; paid up capital and reserves, 


(viii) The less well managed and small 
sized private limited companies were 
prone to rely on deposits to a consi- 
derable extent for their business opera- 
tions’, 


In October, 1966, the Government of 
India, in exercise of the powers confer- 
red under sections 45-J to 45-L of the 
Act issued the aforesaid Directions, Noti- 
fication No. DNBC 1/ED (S). 66 dated 
29th October, 1966, the relevant, extracts 
of which have been made in the earlier 
part of this judgment, The Non-Banki 
Financial Companies (Reserve Bank) 
Directions 1966 apply to all non-bankin 
financial companies irrespective of th 
fact whether they accept deposits from 
the public or not and include chit fund:, 
hire-purchase finance, housing finance, 
investment, loan, miscellaneous financial 
and mutual benefit financial companies, 
Mr. Nambiar attacks the above Notifi- 
cation, particularly clause 2 (1) (f) 
defining deposit, clause 3 (b) relating to 
acceptance of deposit and clause 4 (3) 







1) 


calling upon non-banking financial insti- 
tutions to deposit 25 per cent. of their 
paid-up capital and contends that these 
provisions go beyond the Act, Hefurther 
contends that the well known distinction 
between deposit and loan mentioned 
in the Limitation Act has not been 
preserved in the notification and referred 
to the decision of the Privy Council in 
Sulaiman Haji Ahmed Umar v. Haji Abdulla 
Haji Rak'mtulla!, We are of opinion that 
the distinction between loan and deposit 
provided in the Limitation Act is only for 
the purpose of giving different periods 
for recovery of such loans and ‘deposits 
and that ithe impugned. directions are 
not invalid on this account, The said 
provisions are reasonable, valid and are 
meant to safeguard the: interests of the 
investing public. 


33. Mr. Nambiar further contended that 
clauseg of the Notification is unreasonable, 
inasmuch as the petitioners cannot 
accept deposits on and after the date of 
commencement' of the Notification, We 
are of opinion that the above provision is 
necessary in order that the Reserve 
Bank of India may have an effective con- 
trol over deposits received by non-banking 
financial ‘companies, The restrictions 
‘limposed thereunder are reasonabie and 
have been made in the interests of the 
investing public, 
34.. The next contention of Mr. Nambiar 
relates to clauses, of the Notification which 
deals with the particulars to, be furnished 
in advertisement soliciting deposits, We 
do not consider anything unreasonable in 
this clause, 


35. We are therefore, of opinion that 
the impugned provisions falling under 
Chapter III-B of the Reserve Bank of 
India Act, 1934 and the Notification dated 
agth October, 1966, issued by the Reserve 
Bank of India are valid and that there is 
no substance in any of the contentions 
raised by the petitioners, 


; 
36. The writ petitions accordingly fail 
and are dismissed with costs (one set), 
Counsel’s fee Rs.250. C.M.P. Nos. 14437 
to 14439 of: 1969 for leave to raise 
additional grounds ordered. i 
SJ. = 0b. ——— Petitions 
, dismissed, 








r. AIR. 1940 P.Q. 132, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—KX. Veeraswami, C.F. and 
CG. J. R. Paul, F. 
The State of Tamil Nadu represented 


by the Collector of Madras- 
.. Appellant” 


U. . i 

T. N. Chandrasekaran 
The ‘Personal Assistant’ to the 
Collector of Madras and another. . 


Respondent. 


v. i 
P.M. Sundaram and another 

The State of Tamil Nadu répresent- 
ed by the Collector of Madras and 
another .. Appellants 


Va 

G. Devandrakumar and another 
Indian Stamp (Madras Amendment) Act 
(XXIV. of 1967), sections 8 and 10—Substi- 
tution of “ consideration ° by “ market value ” 
—Effect—Competency of State Legislature— 
Provision not violative of Articles 14 and 19 
(1) (£) ofthe Gonstitution of India—In what 
circumstances; provision to' be applied. 
Stamp duty is a duty on an “‘instrument. 
as defined in the Stamp Act. [Para, 2.] 


Liability to duty is on the instrument and 
its quantum depends on its description 
as well as the measure indicated in the 
First Schedule to the Act. [Para. 2.] 


What attracts liability to: duty is the 
instrument of the particular description. 
The charge is on the instrument not on 
the amount or considerat’on indicated 
in the document, which is but a measure 
of or the basis for computation of the 
extent of liability to stamp duty. [Para, 2.] 


* W.A. Nos. 47 to 49 of 1972 against “‘W.P. No. 
2563 of 1970 ; W.P. No. 529 of 1971 and W.P., 


No, 1383 of 1971. 
arst November, 1972, 
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The Indian Stamp {Madras Amendment) 
Act, 1967, requiring the mention of the 
“market value ” instead of “ considera- 
tion ” in an instrument and providing for 
its determination where it is suspected to 
be understated has not shifted: the chargé= 
able event from the instrument to 
“market value’, The duty, after the 
Amending Act, is still on the instrument 
and not on the market value any more 
than the consideration mentioned there- 
in. : [Para. 2.] 
The Amending Act is within the compe- 
tence of the State Legislature [Para. 2.] 
Though market ‘value may be a varying 
factor and’ arithmetical accuracy is 
impossible, still the expression is not so 
uncertain or vague as to make it arbitrary 
or unréasonable involving- violation of 
Articles 14 and 19 (1) (f) of the Consti- 
tution. The, Madras Amendment is not 
Yiolative ‘of Articles 14 and 19 (1) (f). 

[Para. 3.] 


Adoption of a uniform standard for assess- 
ment of the quantum of duty for sale, 
exchange and: gift will rot be hit, by 
Article 14 or Article 19 (1) (f). [Para. 4.] 


The Amending Act is not, having regard 
its object, to be applied in a matter of 
fact fashion and in a haphazard way. 
Normally the consideration stated as the 
market value should be taken to be the 
correct value unless circumstances exist 
which suggest fraudulent evasion. Unless 
the difference is considerable or sizeable 
and it is patent that the amount mentioned 
is a gross under-value, no disputation as 
to the value is expected to be started. 

a [Para. 5.] 


Appeal under clause 15 of the Letters 
Patent against the order of the Hon’ble 
Mr, Justice K. S. Palaniswamy, dated 
7th January, 1972 and made in the exer- 
cise of the special original jurisdiction of 
the High Court in Writ Petition Nos. 2653’ 
of 1970, 529 of 1971 and 1383 of 1971, 
presented under Article 226 of the Consti- 
tution of India to issue (1) a writ of 
mandamus forbearing the Respondent 
from enforcing any of the provisions of 
the Indian Stamp (Madras Amendment) 
Act, 1967, particularly sections 8 and 10 
of the said Act against the petitioner 
therein (in W.P. No. 2653 of 1970). 
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(2) a writ of certiorari calling for the records 
in proceedings No. B-7/39577 of 1970 on 
the file of the Personal Assistant to the Col- 
lector of Madras, and quash his order, 
dated 12th November, 1970 (in W.P. 
No. 529 of 1971) and (3) a writ of 
certiorari calling for the records in B-7/ 
36244 of 1969, dated 9th September, 1970, 
on the file of the Personal Assistant to the 
Collector of Madras and quash the same 
(in W.P. No. 1383 of 1971). f 


The Government Pleader, for Appellant, 


K. T. Paul Pandiyan, G. V. Srinivasalu, C: 
Prakasa Rao and V. A. Sadagopan,. for 
Respondents, 


The Judgment of the Court was delivered 
by ‘ a 


K. Veeraswami, C.¥.—These appeals by 
the State are directed against a common 
judgment of Palaniswamy, J., who struck 
down the Indian Stamp (Madras Amend- 
ment) Act, 1967, as unconstitutional. 
He did so on the view that substitution of 
“ consideration ’’ by “ market value” in 
is Indian Stamp Act has converted stamp 

uty into a tax on property, and that it 
aie violat Articles 14 and 19 (1) of the 
Constitution. In our opinion, this view’ 
cannot be sustained. ty 


2. We agree with him that stamp duty 
is a duty on an instrument as defined ‘in 
the Stamp Act, and that this concept as 
to'the character of the duty is in accor- 
dance with the British and Indian Legis- 
lative practice, and the scope of Entry 44 
in List ITI of the Seventh Schedule to the 
Constitution “stamp duties, other than 
the duties or fees collected by means of 
judicial stamps, but not including. rates 
of stamp duty.’’ But we cannot agree 
with, him that the substitution made .by 
the Amending Act has altered the charac- 
ter of the duty. While stamp duty is a 
charge on the instrument which by istelf 
is the taxable event, the measure of 
charge may be fixed or ad valorem. Charge- 
able event which is an instrument, as 
defined in the Act and described in the 
first column of the First Schedule to the 
Act, is not to be confused or mixed up, or 
identified with the measure of duty, 
which is indicated in the second column 
of that Schedule. Section 3 of the 
principal Act, which is the charging sec- 
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tion makes this clear, that is, what attracts 
liability to duty is the instrument of the 
articular description, the charge is on the 
strument, not on the consideration or 
ount indicated in the document which 
is but á measure of, or the basis for com- 
putation of the extent of liability to stamp 
duty. The section says that every instru- 
ment mentioned in that Schedule, subject 
to exemptions or exceptions, shall be 
E with duty of the amount indi- 
cated in that Schedule as the proper duty 
therefor. Liability to duty is on the 
instrument, and its quantum depends on 
its description as well as the measure 
indicated in the First Schedule to the Act, 
To illustrate, an acknowledgment attracts 
stamp duty as an instrument, and for an 
instrument of that character or descrip- 
tion, the proper stamp duty is fixed as 
15 nP. Conveyance in Entry 23 of the 
Schedule attracts duty as an instrument 
of conveyance, but the proper stamp duty 
is measured on the amount or value of the 
consideration for such' conveyance as set 
forth therein, which works out on a slab 
basis. Section 27 of the principal Act 
requires facts affecting‘ duty to be set 
forth in'the instrument. If the value of 
the property is understated, section 64 
makes it an offence punishable with fine. 
But on that account an instrument will 
not become void, nor is it rendered in- 
admissible in evidence. The Amending 
Act, in order to check evasion, requires, 
by the substitution complained against, 
market value to be mentioned in the 
instrument ‘of conveyance, gift, or parti- 
tion as the basis for measure of the extent 
of liability, or quantum of stamp duty 
with which such instrument is chargeable, 
and provides for determination of the 
true market value where, it is suspected 
to be understated, with right of appeal to 
Court by the aggrieved party. We are 
clearly of opinion that the amendment 
to that effect has not shifted the charge- 
able event from-an instrument to market 
value, and the duty’ after the Amending 
Act is still on the instrument, and not on 
the market value any more than considera- 
tion mentioned therein. We hold that 
the Amending Act is within the compe- 
tence of the State Legislature. 


3. Again, with respect, we are also 
unable to agree that market value is such 
an uncertain and indefinite matter sọ as to 
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make the Court hold that the amendment 
is arbitrary or unreasonable involvin 

violation of Articles 14 and 19 (1) ( A 
of the Constitution. The expression 
“ market value ” as a basis for direct tax 
or for quantification of tax is to be found 
in several of the taxing statutes, as for 
instance, the Wealth Tax Act, the Gift 
Tax Act, the Estate Duty Act, and so on. 
Though market: value may be a varyin 

factor and arithmetical accuracy may no 

be possible, still it cannot be said that the, 
expression is so uncertain or vague or 
indefinite as to make it arbitrary or un- 
reasonable for purposes of the said tw 

Articles. Market value has been made 
the subject of taxation or the means by 
which tax could be quantified as such in 
many Acts, and its validity has been up- 
held by this Court as well as the Supreme; 
Court. We are of the view, therefore, 
that the Madras Amendment is no 

violative of Article 14 or Article 19 (1) 
(f) of the Constitution. 


4- The learned Judge has stated, that 
adoption of a uniform basis of levy of 
stamp duty for sale, exchange and gift: is 
without any rational classification. In 
matters of taxation, the Legislature is given 
a wide choice, It does not have to tax 
everything in order that a given tax may 
be ‘supported as to its validity. The 
quantum of taxation is a matter of policy 
and will depend on the exigency of the 
budgetary needs. If the Legislature 
adopted a uniform standard for. assessment 
of the quantum of duty for the three 
categories of instruments, we do not think 
that it will be hit by Article 14 or even 
Article 19 (1) (f) of the Constitution on 
that account. f : i 
5- Before we leave this matter, we would 
like to make this observation. Palani- 
swamy, J., in the course of his judgment, 
evidently apprehended that the Amending 
Act might be used as a means of oppres- 
sion by the officers entrusted with the 
duty of collecting the charge. But this 
charge can be levelled in respect of other 
taxing statutes as well where the basis of 
tax or quantification of tax is the market 
value. Even so, we are inclined to think 
that the object of the: Amending Act 
being to avoid large scale evasion of stamp 
duty, it is not meant to be applied in a 
matter of fact fashion and in a haphazard 
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Way. Market value itself, as we already 
mentioned, is a changing factor and will 
depend on various circumstances and 
matters relevant to the consideration. 
No exactitude is, in the nature of things 
possible. In working the Act, great 
caution should be taken in order that it 
may not work as an engine of oppression. 
Having regard to the object of the Act, 
we are inclined to think that normally the 
consideration stated as the market value 
in a given instrument, brought for regis- 
tration should be taken to be correct 
unless circumstances exist which suggest 
fraudulent. evasion. „Even, in such a 
case, we trust that disputes will not be 

ised for petty sums, Unless the. differ- 
ence is considerable or sizeable and it 
appears patent that the amount mentioned 
in the document,is a gross under-value, 
mo disputation as to value is expected to 

e started. 


6. We allow the appeals, but, in the 
circumstances, make no order as to costs. 


P.S.P. ——— Appeals allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present :—M, M. Ismail, 7. 

Verco Private Ltd., Padi, Saidapet 
Taluk and others ` .. Appellants* 
D. 


Newandram Naraindas and another 
Respondents. 


Negotiable Instruments Act (XXVI of 1881), 
section 87—Suit on promissory note—'nsertion 
of rate of interest in the document by plaintiff 
—Material alteratton—Promissory note in- 


operative. 


A suit was filed on a promissory note. 


The plaintiff admitted that after the pro-' 


missory note was executed, he inserted 
the rate of interest at Rs. 1.80 per month. 


held, that the promissory note so altered 
was inoperative and therefore could not 
be sued upon. The suit was liable to be 
dismissed. ‘ [Para. 2.] 


The last portion of section 87 of the Nego- 
tiable Instruments Act relied upon by the 


* S.A. No. 793 of 1970, 21st December, 1972, 
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plaintiff has no application to the circum- 
stances of this case. [Para. 3.] 


Case referred to: 


Seth Tulsidoss Lalchand v. G. Rajagopal 
and others, (1967) 2 M.L.J. 66. 


Appeal against the Decree of the City 
Civil Court (I Additional Judge), Madras 
in Appeal Suit No. 248 of 1968 preferred 
against the decree of the City Civil Court 
(VIII Assistant Judge), Madras in 
Original Suit No. 106 of 1967. . 


John and Das, for Appellant. 
C. Vasudevan, for Respondent. 


The Court delivered the following 


Jovomenr.—Defendants t and 3 to 5.in 
O.S. Noz 106 of 1967, on the file of the 
VIII. Assistant Judge, City ‘Civil Court, 

Madras, who succeeded before the trial 
Judge, “put lost before the. Appellate 
Judge are the appellants herein. . The 
suit was instituted by the first respondent 
herein for the recovery of a sum: of 
Rs. 4,216, on the basis of Exhibit A-2, 

the promissory note, said to have been exe- 
cuted by the second defendant, on, behalf 
of the first defendant as its , ‘Managing 
Director. The suit has been filed under 
Order 37, rule 2 ` of the Code of 
Civil Procedure. The plaint avers that 
the plairtiff, the first respondent herein, 
advanced a sum of Rs..10,000 under the 
promissory note Exhibit A-2, with interest 
thereon at 1.80 per cent. per mensem 
and that in respect of the said promissory 
note, the first defendant has paid to the 
plaintiff only Rs. 6,000 and failed to pay - 
the balance. In ‘paragraph: 6 of the: 
plaint itis stated that the defendants are. 
liable to pay the balance of Rs. 4,000 

and a sum of Rs. 216 by way of interest 
from 9th September, 1966 till thé date of: 
suit. Hence the suit was instituted for 
the recovery of a sum of Rs. 4, 216. The 
defendants put forward various defences. 

One such defence which was put forward 
with reference to Exhibit A-2 promissory ' 
note was that it had .been materially 
altered by the plaintiff and consequently 
it was inoperative and no suit could be 
instituted thereon. The material altera- 

tion is said to be the insertion of the. rate 

of interest in the document. The first 

respondent gave evidence as P,W, 1 and 
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he admitted that after the promissory note 
was executed, he inserted the rate of 
interest at Rs, 1.80 per cent. per month, 
that the figure 1.80 and the word ‘ month’ 
occurring in Exhibit A-2 were written by 
him while the other portions of the docu- 
ment were written by the second defen- 
dant and that this writing by P.W. 1 was 
subsequent to the execution of the docu- 
ment. It was on this basis, it was con- 
tended on behalf of the defendants that 
the promissory note was materially altered 
and so it could not be sued upon. Relying 
upon the decision of this Court in Seth 
Tulsidoss Lalchand v. G. Rajagopal and 
others}, the learned trial Judge dismissed 
the suit. As against the dismissal, the 
first respondent herein preferred an appeal 
and the learned First Additional Judge, 
City Civil Court, Madras on 29th July, 
1969, allowed the appeal and decreed the 
suit as prayed for. Hence the present 
second appeal by defendants 1 and 3 to 6. 


2; On the admitted facts that the first 
respondent inserted the rate of interest 
and the word month, after the document 
was executed by the second defendant, 
t is clear: that the promissory note has 
been materially altered. Similar were 
the facts before Alagiriswami, J., in the case 
referred to above and the learned Judge 
following an earlier Judgment of Srini- 
vasan, J., in C.R.P. No. 1544 of 1957, 
held that the promissory note so altered 
was inoperative and therefore could not 
be sued’ upon. Consequently, in my 
opinion, the judgment of Alagiriswami, J., 

ferred to above directly applies to the 
facts of this case and therefore the suit 
initiated by the respondent herein was 
liable to be dismissed, as was done rightly 
by the learned trial Judge. 


gj. Mr. Vasudevan, the learned Counsel 
for the first respondent, contends be- 
fore me that there is a distinguishing fea- 
ture which: was not present in the case 
before Alagiriswami, J. This distingui- 
shing feature is that P. W. I had stated 
in his evidence that the parties had pre- 
viously agreed to pay interest at the rate 
mentioned above and since the same 
was not carried out by the second defen- 
dant, he (the plaintiff) filled up the 
rate of interest in the document Exhibit 
A-2 and therefore under section 87 of 


1, (1967) 2 MLL.J. 66. 
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the Negotiable Instruments Act, the pro- 
missory note could not be-said to have 
become inoperative so as to prevent the 
first respondent from suing thereon. Sec- 
tion 87 of the Negotiable Instruments 
Act, so far as is relevant, is as follows : 
“ Any material alteration of a negoti- 
able instrument renders the same 
void as against anyone, who is a 
party thereto at the time of making 
such alteration and does not consent 
thereto, unless it was made in order 
to carry out the common intention of 
the original parties.” 


Tt is the last portion of this section which 
ls relied on by the learned Counsel and on 
which the learned First Additional Judge, 
City Civil Court, Madras, has decided 
in favour of the first respondent. I am 
unable to hold that this provision is 
attracted to the facts of this case. P, W. 
1 has not stated in his evidence that 
there was a common intention of the 
parties at the time when the promissory 
note was executed to pay interest at the 
rate mentioned above and that only for 
the purpose of giving effect to the common 
intention he inserted that rate. P.W. 1 
has not mentioned any such thing in 
his evidence. Mr. Vasudevan relied on 
the fact that a sum of Rs. 900 has been 
paid towards interest by the defendants 
and stated that this shows that there 
was an agreement between the parties 
to pay interest at the rate inserted in 
the : promissory note. No doubt, this 
contention was put forward before the 
trial Judge, but the defendants disputed 
that they had paid any such sum of Rs.900 
towards interest. However, before the 
learned First Additional Judge an applica- 
tion was filed by the first respondent herein 
to receive two documents as additional 
evidence, one being a counter- 
foil of a chalan for having paid into the 
Canara Bank Ltd., Rs. 900 to the cre- 
dit of the first respondent, and the other 
being a copy of the account of the first 
respondent with the Canara Bank Ltd. 
The former was marked by the F.rst Addi- 
tional Judge as Exhibit A-9 dated 9th 
April, 1966 and the latter was marked 
as Exhibit A-10 dated 24th August, 1968. 
I am clearly of the opinion that neither 
of these documents establishes the 
fact that the defendats have paid a sum 
of Rs, 900 towards interest. My reasons 
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for this contlusion are these : ({) the 
first respondent-plaintiff in his plaint 
did not refer to the fact that a sum of 
Rs. 900 was received towards interest 
in advance and that was the reason 
why he was claiming interest on the 
balance due only from 9th September, 
1966. (2) Even P.W. 1 had not stated 
in his evidence that a sum of Rs. 900 
was received towards interest covering 
a period of five months from the date 
of Exhibit A-2, till 8th September, 1966. 
(3) The plaintiff had not produced his 
account book imto the Court to show 
that he had credited a sum of Rs. 900 
in the accounts of the defendants 
towards interest. (4) Exhibit A-9 does 
not show that the cheque issued by the 
defendants was deposited into the Bank 
on 9th April, 1966. (5) Even Exhibit A-10 
does not show that it was the cheque for 
Rs. 900 drawn by the defendants which 
was credited to the account of the plaintiff: 
Therefore it is clear that there is abso- 
lutely no evidence to show that the 
defendants have paid Rs. 900 towards 
interest for a period of five months, 
namely, from 9th April, 1966 to 8th 
September, 1966. This is independent 
of my conclusion that P. W. I had not 
stated in his evidence that there had 
been a common intention between the 
parties to pay interest at the rate mer- 
tioned in Exhibit A-2 and in order to 
give effect to that oe oy seni 
the figure ing thereto and the word 
< Aare i A-2. Therefore I 
am clearly of the opinion that the last 
portion of section 87 of the Negotiable 
Instruments Act extracted above and 
relied upon by the learned Counsel for 
the first respondent has no application 
to the circumstances of this case. The 
conclusion of the learned Fir t Additional 
Judge is therefore erroneous. 


4. The second appeal is therefore allowed, 
the judgmeit and decree of the learned 
First Additional Judge dated 29th July, 
1969 in A. S. No. 248 of 1968 are set aside 
-and those of the learned VIII Assistant 
Judge (Trial Judge) dated 9th March, 1968 
in 6. S. No. 106 of 1967 dre restored. 
The; appellants will be entitled to their 
costs from the fist respondent throughout, 


5. No leave. 


SJ. Appeal ..llowed. 


VEN 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present :—V. V. Raghavan, F., 


P. S$. Kandasami Mudaliar and 
another Petitioners* 


JOURNAL REPORTS 


a. 


T. N. Ranganathan. Respondent. 
Civil Procedure Gods (V of 1908), section 10 
—Application for stay of ‘trial—Plea of res 
judicata—Subject-matter and cause of action 
— Need not be- identical. . A 


The test for applicability of section 10, 
Civil Procedure Code, is to see whether 
the final decision in a previous suit would 
operate as res judicata in the subsequent 
suit. It is not necessary that the sub- 
ject-matter and cause of action in the 
two suits should be identical. 


[Para. 2.) 


te 


Case referred to:— 


Kunhi Sankara Eyaman v. Venkappa Bhatta, 
(1953) 66 L.W. 790 : A.LR. 1954 Maa. 
320. 


Petition under section 115 of the Act V of 
1908 praying the High Court to revise 
the order of the Court of the Addl. Dis- 
trict Munsif, Salem, dated 6th January, 
1972 and made in I. A. No. 1235 of 
1971 in O.S. No. 1430 of 1968, 


O. V. Baluswami, for Petitioners. 
S. Rajaram, for Respondent.. 


The Court made the following 


Orper.—The pla intiffs in O. S. No. 1430 
of 1968 on the file of the District Munsif’s 
Court, Salem, are the petitioners. The 
revision poe is directed against an 
order of the District Munsif of Salem 
in I.A. No. 235 of 1971 -refusing to stay 
the trial of O.S.No.1430 of 1968 pend- 
ing in his Court pending disposal of 
A. S. No. 143 of 1971 on the file of the 
District Court, Salem. The petitioners’ 
case is that they filed previously O. S. 
No. 1460 of 1967 on the file of the Dis- 





* G.R.P, No, 990 of 1972. aand December, 1972, 
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trict Munsif’s Court, Salem, for the issue 
of a mandatory and permanent injunc- 
tion in respect of the user of the scaven- 
ging lane in which the defendant had 
put up a latrine and for other reliefs. 
That suit was dismissed, and A. S. No. 
143 of 1971 on the file of the District 
Court, Salem, is the appeal against the 
said judgment and decree. During -the 
pendency - of the above appeal, the 
same plaintiffs filed O. S. No. 1430 of 
1968 for damages for diverting the sullage 
water flowing from the latrine into the 
scavenging lane damaging]the plaintiff's 
wall and for other reliefs. The plaintiffs 
have filed the present application for 
stay of trial under section 10, Civil Pro- 
cedure Code of O. S. No. 1430 of 1968, 
pending disposal of A. S. No. 143 of 
1971 on the file of the District Court, 
Salem. The case of the plaintiffs (peti- 
tioners) is that the parties to the two 
suits are identical, that the subject-matter 
of the „two suits is.substantially the same 
and that, therefore, the trial of the 
later suit should be stayed pending final 
determination of the earlier suit. The 
respondent’s (defendant’s) case is that the 
cause of action in both the suits is diffe- 
rent, that title to the suit lane is not in 
question in the two suits, that in the later 
suit damages are claimed on the ground 
that the plaintiffs’ wall has been damaged 
by the sullage. water from the latrine, 
that whatever decision is rendered in the 
appeal, the later suit may be proceeded 
with and that the issues in the two suits 
are entirely different. The trial Court 
upheld the defence and dismissed the 
application. The plaintiffs have filed 
the above revision petition. 


2. The contention of the learned Counsel 
for the petitioners-plaintiffs is that the 
subject-matter of the two suits is subs- 
tantially the same, though the reliefs 
prayed for in the later suit may be 
different from the reliefs prayed for in the 
earlier suit and the cause of action in the 
two suits may be different. In my 
.view, the principal question to be decided 
in the first suit is about the existence of 
the latrine in the suit lane and its con- 
tinuance and once it is finally determined 
in the earlier proceeding that the de- 
fendant has, validly put up the latrine 


that would operate as res judicata in the ‘320 


later suit now pending. As stated by 
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Ramaswami, J., in Kunhi Sankara Ejaman 
v. Venkappa Bhattat, the test for appli- 
cability of section 10 is to see akee 
the final decision in a previous suit 
would operate as res judicata in the subse- 
quent suit. It is not necessary that 
the subject-matter and cause of action 
in the two suits should be identical. 
In the present case, there is substantial 
identity between the matters in dispute 
in the earlier and the later suits. I am, 
therefore, of opinion that the order of 
the Court below cannot ‘be sustained. 
The revision petition is allowed. There 
will be no order as to costs. I however, 
direct the District Judge, Salem, to dis- 
pose of A. S. No. 143 of 1971 on his file 
now transferred to the sub-Court, Salem, 
at an early date. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswami, 
V. V. Raghavan, J. 


B. N. Kaliyamperumal Nattar 
Appellant*® 


—— — Petition allowed. 


G. 3. and 


U. 


The Authorised Officer (Land Re- 
forms), Tiruchirapalli 
Respondent. 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LVII of 1961), section 23— 
Fixation of Geiling on Agricultural Land 
Holdings—Sale of land—Validity —Power 
of Authorised Officer—Scope of. section 23— 
Gourt cannot fill up gaps in statute. 


The direction in section 23 of the Madras 
Act (LVIII, of 1961), is to the Autho- 
rised Officer which is that, for the purpose 
of fixing, for the first time, the ceiling area 
of any person holding land on the date 
of the commencement of the Act, <in 
excess of 30 standard acres, he shal! ignore 
any transfer, whether by sale or by gift 
etc., effected on or after the notified 
and before the date of the publication 
of the final statement under section 12 


1. (1953) 66 L.W. 790: AI.R. 1954 Mad, 
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or 14. In sharp ĉôntrast to section 22, 
the Authorised Officer, while acting under 
section 23, has not been given any power 
to`declare such sale to be void. The 
section also does not say that the transfer 
by itself will be bad for any reason, 
The transfer is not rendered void either 
expressly or by any statement in the 
section. The section does not deal with 
the transferee’s rights, [Para. 3.] 


Section 23 cannot be read or understood 
as conferring power upon the Authorised 
Officer to take land which has not vested 
in the Government as provided under 
the provisions of the Act, particularly 
section 18 (3), and then distribute 
such land. [Para. 4.] 


The approach to section 23 should also 
be from the standpoint of the main 
objective of the legislation, namely, fixing 
a ceiling. Too much emphasis can- 
not be given to distribution. The posi- 
tion under section 23, as it is worded for 
the moment, may be anomalous and 
may éven lead to difficult situations, 
But that should not stand in the way of 
finding the true scope of section 23 and 
the Court is not entitled to fill up gaps 
in section 23 by  visualising strange 
situations in providing for them. 


[Para. 4.] 
Appeal under clause 15 of the Letters 
Patent -against the order of the 


Honourable Mr. Justice Alagiriswami, 
dated Ist April,’ 1969 and made in the 
exercise of the special original jurisdiction 
of the High Court in Writ Petition 
No, 2525 of 1966, presented under Article 
226 of the Constitution of India to issue 
a Writ of certiorari calling for the records 
in Ref. 1-0 (18-Lal) 62-63, dated 21st 
October, 1966 on the-file of the Authoris- 
ed Officer (Land Revenue), Tiruchirapalli 
and to quash the order dated 21st Octo- 
ber, 1966 and made therein. 


K. V. Sankaran, for Appellant. 
Government Pleader, for Respondent. 


H Judgment of the Court was delivered 
y 

Veeraswami, C. 3.—This appeal raises the 
question as to the validity of a sale of 
an extent of 2 acres and 32 cents comprised 
in 5. No. 40/5 and made on 14th May, 
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1964, in favour of the appellant. The 
vendor filed a return under Madras Act 
LVIII of 1961 on 15th July, 1963 disclos- 
ing an extentof 3 acres and 91 cents as 
surplus out of 4 acres and 94 cents covered 
by Survey Field 40/5 in Bikshandarkoil 
Village, Lalgudi Taluk. A draft state- 
ment was published as required by 
section 10 on 29th January, 1964 and the 
final statement under section [2 followed 
on 28th January, 1965. A notice of the 
final statement was served on the vendor 
on 29th November, 1965. An appeal 
arising from it failed on 10th June, 1966. 
On 5th October, 1966, notification under 
section 18 (1) was made and, on [3th 
October, 1966, the vacating of the 

lus was proclaimed under section 
18 (2). We may mention that, on 
9th March, 1964, the Supreme Court 
struck down the Act itself as violative 
of the fundamental rights relating to pro- 
perty. Then came, with effect from 
20th June, 1964, [7th amendment of the 
Constitution which gives deemed vali- 
dity to the Act from the date of its original 
commencement namely, 6th April, 1960. 


z. The purchaser who impugned the 
validity of the vesting of the land covered 
by the sale deed in his favour failed in 
his petition under Article 226 of the Cons- 
titution, Alagiriswami, J., taking the 
view that the intendment of the Act was 
to invalidate such a sale deed as well. 
With respect, we are unable to share 
this view. 


3. Madras Act LVIII of 1961 provides for 
fixation of ceiling on agricultural land 
holdings and for certain other matters 
connected therewith. It gives effect 
to the objections underlying in clause (b) 
and (c) of Article 39 of the Constitution 
of India. While fixing a ceiling at the 
extent mentioned in the Act on holding 
of agricultural land, the Act contains 
provisions for vacating to Government 
of surplus land for distribution thereof 
by it to the landless. We have already 
mentioned that the Act commenced to 
operate with effect from 6th April, 1960. 
Section 7 says that, on and from the date 
of the commencement of the Act, no 
persons shall, except as otherwise pro- 
vided in the Act, but subject to the pro- 
visions of Chapter VIII, be entitled to 
hold in excess of the ceiling area. We 
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are not, at the moment, concerned with 
the proviso to the section. Section 8 
provides for furnishing of return by 
person holding land in excess of the cei- 
ling. That section itself fixed ceiling 
at 30 standard acres, a term which is 
defined. The liability to make a return 
is within 90 days from such date as may 
be specified in the notification ‘issued 
the Government. The term ‘ noti- 
fied date’ is defined by section 3 as the 
date specified in the notification issued by 
the Government under section 8 (1). 
Section 9 relates to collection of informa- 
tion detailed therein. When a return 
is furnished on the basis of the informa- 
tion under sub-section (1) of section 8 
as well as the representation and evidence 
under the proviso to Explanation III 
to sub-section ({) of section 8 or on the 
basis of the information under sub-sec- 
tion (1) of section 9 and the additional 
particulars, if any, or on the basis of 
the information obtained by the Autho- 
rised Officer, he shall prepare a draft 
statement in respect of each person’ hol- 
ding or deemed to have held land in excess 
of the ceiling area. Such statement 
should contain particulars detailed 
in sub-section (1) of section 10 which in- 
cludes also particulars of the land pro- 
ed to be declared as surplus land. 
fore proceeding further, the Au- 
thorised Officer is given jurisdiction to 
decide, in certain circumstances, ques- 
tions of title. After disposal of objections, 
if any, preferred under section 10 (5) 
to the draft statement published, the 
Authorised. Officer, under section 12; makes 
necessary alterations in the draft state- 
ment and declares the surplus land as held 
by each person. This is regarded as 
the final statement to be published. 
Then follows the provision for acquisi- 
-tion of surplus land which is provided 
for by section 18. After publication of 
the final, statement under section 12, the 
Government shall publish a notification 
to the effect that surplus land is required 
for a public purpose. Once that is done 
and due publicity thereof has been given 
as provided by sub-section (2) of section 
18, the ‘land specified in the notifica- 
tion, together with the trees standing on 
such land and buildings, shall vest in 
the Government free from all encum- 
brances from the date of publication 
and all right, title and interest of all per- 
13 
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sons to such land, with effect from the 
said date, shall be deemed to have been 
extinguished. In order to effectuate 
the scheme of the ceiling, Chapter IIT 
of the Act contains provisions for ceiling 
on future acquisitions and restrictions on 
certain transfers. Section 19 enjoins 
that, when a transfer is made in his favour 
of agricultural lands, the transferee 
should declare the total extent of land 
held by him. In the absence of such 
declaration, no document of transfer 
could be registered. The penalty for 
future acquisition in contravention of 
section 7 fixing the ceiling is that the 
transfer effected shall be deemed to have 
been in favour of the Government with 
effect from the date of transfer. Sec- 
tion 22 deals with transfer between the 
date of commencement of the Act and 
the notified date. In such a case of 
transfer, the Authorised Officer may 
declare, after following the prescribed 
procedure, the transfer to be void, but 
only if he finds that it defeats any of the 
provisions of the Act. Then comes 
section 23 : 


“ Subject to the provisions of section 20, 
for the purpose of fixing, for the first 
time, the ceiling area of any person 
holding land on the date of the com- 
mencement of this Act, im excess of 
30 standard acres, the Authorised 
Officer shall not take into considera- 
tion — 

(a) any transfer, whether by sale (in- 
cluding sale in execution of a decree) 
or order of a civil Court or of an award 
or order of any other lawful authority. 
or by gift (other than gift made in 
contemplation of death), exchange, 
surrender, settlement or otherwise ; 
or 


(b) any sub-division (including sub- 
division by a decree or order of a civil 
Court or any other lawful authority) 
whether by partition or otherwise, 
effected, on or after the notified date 
and before the date of the publication 
of the final statement under section 12 
or 14.” 
The direction in the section is¥to th 
Authorised Officer which is that, for th 
purpose of fixing, for the first time, 
the ceiling area of any person holdin 
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land on the date of the commencement 
of the Act in excess of 30 standard 
acres, he shall ignore any transfer,whether 
by sale or by gift etc., effected after 
the notified date and before the date of 
the publication of the final statement 
under section 12 or 14. In sharp con- 
trast to section 22, the Authorised Officer, 
while acting under section 23, has not 
been given any power to declare such 
sale deed to be void. The section also 
does not say that the transfer by itself 
will be had for any reason. The transfer 
is not rendered void either expressly or 
by any statement in the section. ‘The sec- 
tion does not deal with the transferee’s 
rights. 


4. Itis true that general possibilities may 
be contemplated with reference to section 
23. One of them, to take an extreme 
case, may be of a person holding agricul- 
tural land in excess of 30 standard acres 
at the commencement of the Act. After 
filing a return but before the vesting of 
surplus land, he has transferred the 
entirety of the land in his holding. The 
question may arise what should be 
done in such a case. If the Authorised 
Offcer is to ignore the transfer made b 
the transferor, the transferee’s rights wi 
come in the way of actually taking the 
land, and be it noted that the State’s 
right to take the land will arise from the 
date of vesting on notification under sec- 
tion 18 (3). Section 23 cannot be read 
or understood as conferring power upon 
the Authorised Officer to take land which 
has not vested in the Government as 
provided under the provisions of the Act, 
particularly section 18 (3), and then dis- 
tribute such land. But, another instance 
may be examined. Instead of transferring 
the entire land, the transferor conveys 
just an extent in excess of the ceiling limit. 
In that case, the effect of ignoring the 
transfer would be that the Authorised 
Officer may be entitled to take over what 
could have been regarded as excess before 
the transfer out of the lands still in the 
hands of the transferor ; but be it noted 
that this, he can do only when the land 
which he proposes to take has, by a notifi- 
cation under section 18 (3) vested in the 
Government. As we think the approach 
to section 23 should also be from the 
tandpoint of the main objective of the 
islation; namely, fixing a ceiling. 
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Too much emphasis cannot be given 
distribution. We are aware that the 
Position under section 23, as it is worded 
for the moment, may be anomalous and 
may even lead to difficult situations, 
But that, in our view, should not stand in 
the way of finding the true scope of section 
23 and the Court is not entitled to fill up 
gaps in section 23 by visualising strang 
situations in providing for them. 


5. As we read section 23, we are unable 
to hold that the sale in favour of the appel- 
lant is by any means invalid. It follows, 
therefore, that his title or possession can- 
not be interfered with. The appeal is 
allowed with costs. Counsel’s fee Rs. 200. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present :—K. Veeraswami, G. J. and 
Vv. V. Raghavan, J. 


K. R. Chimikrishna Chetty trading 
as Ragha and Company 
.. Appellant” 


D. 


sp Mudaliar and K. Krish- 

nam Mudaliar trading 

Ambal and Company and ae 
Respondents, 


Trade and Merchandise Marks Act (XLII 
of 1958), sections 9, 11, 12 (1)—Applicant’s 
mark “Radha Sri Andal”—Whether deceptively 
similar to mark “ Sri Andal”—Tangible 
danger of confusion by a substantial number 
of persons—Registration refused. 


Where registration of a label mark re- 
lating to the appellant’s snuff, the essen- 
tial feature of which was a picture of god- 
dess Andal and the legend “ Sri Andal ” 
was objected to on the ground that the 
legend appearing on the mark was dé- 
ceptively similar to the legend “Sri 
Ambal” appearing on the respondent’s 
registered markand the objection had been 
finally upheld and registration refused, 
the addition of the word “ Radha” to 
the legend “Sri Andal” so as to read 


* L.P.A,-No. 2 of 1971. 





Gih October, 1978, 


Tl} 


“Radha’s Sri Andal”? will not make any 
vital difference. The combination of the 
two words “Radha’s Sri Andal” is likely 
to be taken by snuff users as the snuff 
manufactured and marketed by the ap- 
pellant originally as “ Sri Andal”. 
There is tangible danger that a substan- 
tial number of persons will confuse the 
appellant’s “ Radha’s Sri Andal ” mark 
applied for with the respondent’s legend 
“Sri Ambal” snuff. The mark applied 
for therefore, cannot be registered. 
[Para. 14.] 


Cases referred to :— 


K. R. Chinnikrishna Ghettiar v. Sri Ambal 
& Co., and another, (1964) 2 M.L.J. 206; 
E. R. Ghinnikrishna Chettiar v. Sri Ambal 
& Co., and another, (1970) 1 S.C.J. 23 : 
(1970) 1 An.W.R. en 21 : (1970) 1 
M.L.J. (S.C.) 21: (1970) 1 S.C.R. 290: 
A.LR. 1970 S.C. 146 ; Ruston and Hornby 
Lid. v. Zamindara Engineering Co., A.1.R. 
1970 S.C. 16 9 : (1970) 2 S.C.R. 222; 
Bulovg Watch Go. Ltd. v. Accurist Wa'ches 
LL.d., (1969) R.P.C. 102, Parle Products 
(P) Lid. v. J. P. & Co., Mysore, (1972) 
1 S.C.C. 618; Jn the matter of Helana Rub- 
instein Ltd.'s application for the Registration 
of a Trade Mark, (196)) R.P.C. 229 ; 
Aristoc Lid. v. Rysta Ltd., 62 R.P.C. 65; 
Giba Lid. v, Ramalingam, (1957) 59 Bom. 
L.R. 548: I.L.R. (1957) Bom. 702 : 
A.I.R. 1958 Bom. 56. 


Appeal under clause 15 of the Letters 
Patent against the Decree of the Hon’ble 
Mr. Justice Ganesan, dated 23rd July, 
1971 and made in C.M.A. No. 58 of 1966 
preferred to the High Court against the 
order of the Assistant Registrar of Trade 
Marks, Madras, dated 8th February, 1966 
and made in Opposition No. M. A. S. 
257 on the file of the Registrar of Trade 
Marks, Madras. 


T.R. Srinivasan, B.D. Venkataraman and 
K. Ramamurthy, for Appellant. 


S. Chellaswami, K. Kumaraswami Pillai and 
M. P. Rao, for Respondents. ` 


The Judgment of the Court was delivered 
by 


Raghavan, F.—The above appeal -arises 
out of application No. 213575 in clause 34 
made by the appellant for registration 
of “ Radha’s Sri Andal” snuff manu- 
factured by them. The said trade mark 
was advertised in the Trade Marks Journal 
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dated 1st September, 1963 and the first 
respondent, who is trading under the 
name and style of “ Sri Ambal Snuff” 
opposed the registration. The grounds 
of opposition are :— 

(1) For the last over half a century, they 
have been regularly and in the course of 
trade using in connection with snuff of 
their manufacture trade marks containing 
the expression “ Sri Ambal Snuff” with 
or without certain devices. 


(2) That their marks had been registered 
under Nos. 89995, 125808 and 146291; 


(3) That by long and extensive user the 
abovesaid marks have come to and denote 
to the trade and the public that snuff 
bearing those marks is their merchandise; 


(4) That they are interested in pre- 
venting the use or registration of any trade 
mark which was calculated to pass off as 
and for their well known “ Sri Ambal 
Snuff”? or which is otherwise likely to 
cause confusion and deception among 
the public ; 

(5) That the applicant’s mark con- 
tains the expression “ Sri Andal” of 
which the material and essential feature 
is “ Sri Andal” which is deceptively 
similar to the expression “ Sri Ambal ” 
and that, therefore, the registration 
of the mark would offend against the pro- 
visions of section 12 (i) of the Trade and 
Merchandise Marks Act, 1958 ; 


(6) That by reason of the reputation 
acquired by their marks the use of the 
applicant’s mark is likely to cause con- 
fusion and deception and that, therefore, 
registration of the mark would offend 
against the provisions of section 11 of the 
Act; 


(7) That as the expression “ Radha’s 
Sri Andal” is merely a combination of 
two personal names or surnames, the regis- 
tration of the mark would offend against 
the provisions of section 9 of the Act ; 


(8) That an application containing a 
mark substantially similar to the mark 
secking registration had been dismisse 
by the Madras High Court ; . 


(9) That having regard to the unmeri- 
torious conduct of the applicant in adop- 
ting and seeking registration of a mark 
which infringes their mark, the appli- 
cant’s mark is disentitled to protection 


100 
in a Court, and that, therefore, registra- 
tion is prohibited by section I1 of the 


Act ; and 


(10) That the applicant not having come 
to Court with clean hands, he is not 
entitled to the discretionary order vested 
in the Tribunal. 


a. The applicant filed a reply and con- 
tended that the mark propounded for 
registration in the above application is 
entitled to be registered and that the op- 
position is unsustainable in law. 


3. The application for registration was 

by the Assistant Registrar of the 
Trade Marks, Madras. The Regis- 
trar before dealing with the claim re- 
ferred to certam previous proceedings 
between the parties relating to the 
applicant’s previous application 
No. 183961 for registration of a label 
mark in class 34 in respect of a designa- 
tion of goods which was worded “snuff” 
manufactured in Madras. The essen- 
tial feature of that label was a picture 
of goddess Andal and the legend “ Sri 
Andal.” The present respondents op- 
posed the registration of that mark on 
the ground that the legend appearing 
on the mark was deceptively similar to 
the legend “Sri Ambal” appearing on 
their istered marks (opposition No. 
Mas. 40). The Assistant Registrar on the 
first occasion dismissed the application 
holding that there was no eceptive 
similarity between the opponent’s and 
the applicant’s marks. 


4- The opponents filed C.M.A. No 266 
of 1961 to the High Court, Madras, and 
this appeal was allowed by Jagadeesan, J. 
and the registration ordered by the 
Assistant Registrar was set aside. The 
Judgment of Jagadeesan, J. was con- 
firmed" in Letters Patent Appeal No. 57 
of 1962. The Judgment is reported in 
K. R. Chinnikrishnan Chettiar v. Sri Ambal 
and Company, and another!. Yn the course 
of the hearing of the Letters Patent Appeal 
the applicant filed C.M.P. No. 8934 
of 1962 and sought leave of the Court 
to amend the legend appearing in his 
mark by substituting (I) ‘“‘Radha’s Sri 
Andal” for “ Sri Andal” . That appli- 
cation was dismissed. But the learned 


iS a a 
1. (1964) 2 M.LJ. 206. 
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Judges made the following observations 
in the judgment : 


“The appellant has filed C. M. P. 


No. 8934 of 1962 before us 

his intention to amend his tad re 
by substituting Radha’s Sri Andal for 
Sri Andal. The appellant prays to 
permit the amendment of the appli- 
cant and that we may direct the Regis- 
trar to notify the amendment and 
to proceed with the application for 
registration 133961 according to law. 
We think it is sufficient to observe that, 
phonetically speaking “ Radha’s Sri 
Andal” appear to us to be a different 
appellation altogether with widely var- 
ying structural and phoneted com- 
ponents. It will be open to the appellant 
to apply to the Registrar for appro- 
priate relief.” 


The Judgment of the High Court was 
confirmed by the Supreme Court in 
K. R Chinnikrishna Chettiar v. Sri Ambal 
and Gompany and another’. 


5. The Assistant Registrar had to con- 
sider the present application before the 
Supreme Court disposed of the appeal 
referred to above. The Assistant Regist- 
rar held that section 9 of the Act is not 
a bar to the registration of the applicant’s 
mark, that the applicant is a proprietor 
of the mark, that section II (a) of the 
Act is not a bar to the registration of the 
applicant’s mark, On the question 
whether the legend “ Radha’s Sri 
Andal” is visually similar to the legend 
“ Sri Ambal”, the Assistant Registrar 
held that the legends will not look alike. 
As regards phonetal similarity also, the 
Assistant Registrar held that “ Radha’s 
Sri Andal’’ is not as close to the sound 
of “Sri Ambal” as to confuse or deceive 
a normal purchaserof snuff and that 
there is not reasonable probability of 
confusion or deception of the competing 
marks, The Assistant Registrar ulti- 
mately came to the conclusion that the 
applicant had discharged the onus which 
lay on him of establishing that the regis- 
tration of his mark is not barred by sec- 
tion 12 (1) of the Act. The Assistant 
Registrar er observed that the sale 





I1. (1970) 1 8.G.J. 23 + (1970) 1 An. W.R. (S.C.) 
ai: ae 1 M.L.J. (8.G.) 21 3 (1970) 1 S.A.R 
290; A,LR, 1970 S.Q, 148. 
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under of the applicant’s mark commenced 
on 21st January, 1962, that snuff to the 
value of over 64 lakhs of rupees was sold 
under the mark Radha’s Sri Andal, that 
during the period and during the inter- 
val between the adoption of the mark and 
the date of filing evidence in support of 
application (nearly 2 years) the goods of 
both the parties have been sold side by 
side under their respective marks and 
that during this period there has not been 
a single instance of confusion and that 
consequently there is no deceptive 
similarity between the marks of the appli- 
cant and the respondents. In the result, 
the opposition bearing No. MAS 237 
was dismi and the application was 
ordered. 


6. Against the said judgment C.M.A. No. 
58 of 1966 was preferred to this Court. 
Ganesan, J., allowed the appeal holding 
that by reason of the final decision of 
the Supreme Court it is no longer open 
to the appellant for registration to con- 
tend that his legend “ Sri Andal” is 
not deceptively similar to the Respon- 
dents’ legend ‘Sri Ambal” and that the 
addition of the word “ Radha” to the 
respondents’ legend ‘“‘Sri Andal”? would 
not make any material difference. The 
learned Judge further observed that the 
first respondent’s trade mark “ Radha’s 
Sri Andal Snuff” is deceptively similar to 
the appellant’s trade mark “ Sri Ambal 
Snuff ” and that it is not open to the first 
respondent while amending the design 
particularly after the adverse judgment 
‘of the High Court against them to re- 
tain the offending legend “ Andal” as 
part of the new trade mark. In the result, 
the appeal was allowed and the order of 
the Assistant Registrar was set aside. 
The present appeal is filed against the 
said judgment. 


4. Before dealing with the contentions 
put forward in the appeal it is necessary 
to appreciate the observations of the 
Supreme Court. in K. R. Chinnikrishna 
Chettiar v. Sri Ambal and Company, in the 
case between the same parties relating 
to the registration of the appellant’s trade 
mark “ Sri Andal” Madras snuff and its 
opposition to registration by the respon- 
dents, who had previously registered 
their trade mark as “ Sri Ambal”? Pari. 


1. (1970) 1 $,C.J. 23 : (1970) 1 S.A.R. 290. 
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mala Snuff. Th Supreme Court held 
that the essential feature of the appellant’s 
trade mark was “ Andal ” while that of 
the respondents was “ Ambal”. Not- 
withstanding the fact that “ Sri Andal ” 
and Sri Ambal are separate divinities, 
Sri Andal was Vaishnavite woman saint 
of Srivilliputtur Village and was deified 
because of her union with Lord Rangana- 
tha, while Sri ‘“Ambal’’ is the consort 
of Siva or Maheswara. Their Lordships 
held that the resemblance between the 
two marks must be considered with 
reference to the ear as well as the eye and 
that there is a close affinity of sound bet- 
ween the words “ Ambal ” and “Andal”. 
In the result, they confirmed the decision 
of the Division Bench of this Court, which 
confirmed the decision of the Single 
Judge, Jagadeesan, J., setting aside the 
order of the Assistant Registrar directing 
registration. As referred to already, the 
appellant during the pendency of the 
appeal before the High Court filed his 
application No. 212575 seeking registra- 
tion of the appellant’s snuffas ‘‘Radha’s 
Sri Andal’? Madras Snuff. The attention 
of the Supreme Court was drawn to the 
above fact and the observations of the 
Division Bench in regard thereto, the 
Supreme Court refused to express any 
opinion whether the use of the expression 
“Radha’s Sri Andal” would still amount 
to an infringement of the respondent’s 
mark. Sri V. K. Thiruvenkatachari, 
Counsel for the appellant contends : (I) 
That there is no visual similarity between 
the appellant’s and the respondents’ marks; 
(2) ‘That phonetically the appellant’s 
mark ‘“Radha’s Sri Andal” Snuff has no 
connection with the respondents’ ‘‘Ambal 
Snuff’; and (3) That the appellant’s 
goods have been sold side by side with 
the respondents’ goods and that there is 
no evidence of any confusion in the minds 
of the customers. In this connection, 
the learned Counsel referred to the fol- 
lowing passage in Halsbury’s laws of 
England, Third Edition, Volume 38, 
page 592 :— 


“The Court attaches importance to 
evidence that both marks have actually 
been in use for a long time, or that goods 
bearing the marks have been sold 
through the same outlets to the public, 
without any instance of confusion 
having arisen.” 
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It is no doubt true that there is no visual Cordova and others v. Vick Ghemical Com- 


similarity attracting the eye between the pany!. 
to be regis- which brings out the facts as well as the 


appellant’s mark proposed 


“The head-note in the said decision, 


tered and the respondent’s existing mark. position runs as follows :— 


Phonetically also there is no ity. 
But when the Supreme Court held that 
the appellant’s legend“ Sri Andal”, is 
deceptively similar to the feqpondeni's 
legend “ Sri Ambal”, the question for 
consideration will be whether the addi- 
tion of the word “ Radha” to the ap- 
pellant’s legend would make any material 
difference. According to the appellant 
it would, on the other hand, the - 
dents’ contention isthat it Weald not 
make any material difference. 


“ Sri Chellasami, the learned Counsel 
appearing for the first respondent has 
brought to our notice several decisions 
dealing with the similar questions and it 
is, therefore, necessary to find out whether 
the infringement originally found still 
continues notwithstanding the addition 
of the word “ Radha ” to the appellant’s 
legend. The learned Counsel contends 
that notwithstanding the addition of 
the word “ Radha ” the essential feature 
or the leading characteristic of the ap- 
pellant’s mark is still that of “Sri Andal ” 
and therefore objectionable. The essen- 
tial feature or the leading characterstic 
may be ascertained by the eye or by the 
ear, in this sense that the goods bearing 
the mark may be likely to become known 
by a certain name and according to the 
learned Counsel for the first respondent 
the essential feature cf the appellant’s 
mark is “ Sri Andal”? and that of the 
first respondent is “ Sri Ambal”. In 
this connection, the learned Counsel 
referred to the following passage in the 
Law of Trade and Merchandise Marks 
by Dr. S. Venkateswaran at page 196 :— 


“The adoption of a single leading 
characteristic or essential feature 
of the plaintiff’s trade mark may cons- 
titute an infringement, notwithstanding 
that each mark contains other matter 
which distinguishes one from the other. 
It must, however, be borne in mind 
that the Courts have always set their 
face against conferring upon the pro- 
prietor of a trade mark a monopoly 
wider than what is justified.” 


The learned Counsel referred to the 
decision of the Privy Council in De 


“V. sued for infringement of two trade 
marks registered in Jamaica (one con- 
taining, and the other consisting of, 
the word “ Vapo Rub” by the impor- 
tation and sale of jars ofointment 
marked ‘Karsote Vapour Rub”, 
The defendants contended that the 
first mark was not infringed, and that 
the second was invalidly registered, 
being merely descriptive of the goods 
concerned (an ointment of the vapour 
rub type), and having been registered 
(although a word, not being an invent- 
ed word), and having direct reference 
to the character of the goods without 
an order of the Court deeming it to be 
distinctive. They further contended 
that the words “ Vapour rub ” as used 
by them were a mere bona fide descrip- 
tion of the character of their goods. 


Held, 1. That the word “ Vapo Rub” 
was an essential feature of the first 
mark, that the words ‘‘ Vapour rub ” 
80 closely resembled that word as to be 
likely to deceive, and that the mark 
was infringed ; 


2. That the second mark, although 
descriptive, was on the evidence dis- 
tinctive of V’s goods. 


3. That the second mark was not an 
invented word, and had direct 
reference to the character of the goods, 
and having been registered without 
an order of the Court was liable to be 
expunged ; but that the Court below 
had a discretion not to expunge it, 
and there being clear evidence that the 
mark was in fact distinctive when regis- 
tered, and there being no grounds for 
saying that this discretion had been 
exercised upon wrong pence, it 
should not be interfered wi 


4. That the term “ vapour tub” being 

(in Jamaica, although not in England) 
an indication that the goods were V’s 
goods and not a description of cha- 
racter or quality, the use of that term in 
Jamaica could not be a bona fide des- 





1. 68 R.P.G, 103. 
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cription of the character or quality of 
goods. 


5. That the Defendants had been 
guilty of passing-off. 


6. That the appeal should be dis- 
missed.” 


Lord Radcliffe in the course of the judg- 
ment observed as follows :— 


“In the light of these considerations 
their Lordships think that “Vapo Rub’’ 
must be treated as an essential feature, 
or, to use an alternative phrase, a 
material or substantial element, of 
Trade Mark, 1852, and that the 
Appellants have infringed the mark by 
selling their ointment under the desig- 
nation “ Karsote Vapour Rub”, 
for the word “ Karsote”’ prefaced 
to “ Vapour Rub ” is quite insufficient 
in itself to dissolve the confusion that 
is bound to arise from associating 
the Appellants’ goods with a word so 
distinctive as “ Vapour Rub.” 


The learned Counsel next referred to the 
decision of the Supreme Court reported 
in Ruston and Hornsby Limited v. Zamindara 
Engineering Company!. The appellant in 
the appeal before the Supreme Court was 
Ruston and Hornby Limited, a limited 
liability company incorporated under 
the English Companies Act with its regis- 
tered office’ at Lincoln, England and 
carrying on business in the manufacture 
and sale of diesel internal combustion 
engines and their pirts and accessories. 
Ruston Hornsby (India) Limited, a com- 
pany registered in India under the Com- 
panies Act, 1956 was a subsidiary of the 
appellant, carrying on business in the 
manufacture and sale of diesel internal 
combustion engines and their parts. 
Their registered trade mark Ruston being 
registration! No. 5120 in class 7 in res- 
pect of internal combustion engines. 
The respondent was manufacturing and 
selling diesel internal combustion engines 
under the trade mark, “Rustam”. In 
June, 1955 the appellant coming to know 
of the respondent manufacturing and 
selling diesel internal combustion engines 
under the trade mark “° Rustam”, sent 
a letter through its attorneys to the res- 


i. (1970) §S.C.R, 292 (ALR, ig708.C. i649. 
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pondent and called upon it to desist from 
using the trade mark “ Rustam” on 
its engines as it was an infringement of 
the registered trade mark “ Ruston”. 
The respondent’s reply thereto was that 
its registered mark was “Rustam India” 
which they were using and therefore 
the appellant’s trade mark “ Ruston” 
was not infringed in any manner. The 
appellant instituted a suit against the 
respondent for a permanent injunction 
restraining the respondent from infringing 
the trade mark “ Ruston”. The trial 
Judge dismissed the suit holding that 
there is no visual or phonetic similarity 
between “Ruston” and “Rustam”. The 
said judgment was reversed in appeal by 
the Allahabad High Court aid their 
Lordships held that the use of word 
“Rustam” by the respondent constituted 
infringement of the appellant’s trade mark 
“Ruston ”. But the learned Judge then 
proceeded to hold that the use of the 
words “ Rustam India”? was not an in- 
fringement because the plaintiff ’s engines 
were manufactured in England and the 
defendant’s engines were manufactured in 
India and that the suffix “India” would 
be a sufficient warning that the engine 
sold was not a “ Ruston”? engine manu- 
factured in England and that the res- 

ondent was permitted to use the com- 

ination “ Rustam India.” 


8. The appellant took up the matter to 
the Supreme Court by Special Leave. 
Their Lordships pointed out the distinc- 
tion between an infringement action 
and a passing off action and o 

as follows :— 


“In the present case the High Court has 
found that there is a deceptive resem- 
blance between the word “Rustam” 
and the word “ Ruston ” and therefore 
the use of the bare word ‘‘ Rustam” 
constituted infringement of the plaintiff’s 
trade mark “Ruston”. The res- 
pondent has not brought an appeal 
against the judgment of the High 
Court on this point and it is, therefore, 
rot open to him to challenge that 
finding. If the respondent’s trade 
mark is deceptively similar to that 
of the appellant the fact that the word 
“ India ” is added to the respondent’s 
trade mark is of no consequence and 
the appellant is entitled to succeéd in 


i04 


its actión for infringement of its trade 
mark. 


We are accordingly of the opinion that 
this appeal should be alowed and 
the appellant should be granted a decree 
restraining the respondent by a per- 
manent injunction from infringing 
the plaintiff’s trade mark “ Ruston ” 
and from using it in connection with 
the engines, machinery and accessories 
manufactured and sold by it under 
the trade mark of “ Rustam” ‘or 
“ Rustam India”. 


The next case referred to by the learned 
Counsel related to the trade mark “‘Bulova 
Accutron” reported in Bulova Watch Gom- 
pany Limited v. Accurist Watches Limited’. 
The facts therein are that Bulova Watch 
Company Limited of Toronto, Canada, 
applied for the registration of the trade 
mark Bulova Accutron in Clause 14 in 
respect of “ Horological and Chronome- 
tric instruments and apparatus, and 
parts and fittings for all these goods.” 
The registration of their trade mark was 
opposed by Accurist Watches Limited 
on the ground that the mark applied for 
so closely resembled their trade mark 
Accurist which was registered under No. 
617719 in respect of “wrist watches” and 
under No. 694786 in script form, in res- 
pect of “Pocket Watches, watch bracelets 
and straps, timepieces and alarm clocks” 
In earlier proceedings concerning the 
opposition by the opponents comprising 
the word Accutron, simipliciter, for the 
same goods as those of the present appli- 
cation, the Assistant Comptroller and 
Buckley, J., on appeal to the High Court 
were of the view that when the two marks 
were viewed side by side, there was 
possibility of deception and confusion 
and the applicant’s mark to registration 
was refused. Thereafter the applicant 
applied for the mark consisting of two 
components viz., Bulova Accutron in the 
place of Accutron originally applied for. 
The question which arose was whether 
the combination of the word Bulova 
with the word ‘ Accutron would still cause 
confusion with the respondents trade mark 
“ Accurist”. The Assistant Registrar 
answered the question in favour of the 
respondent. 


t., 1969 R.P.C, 10a. 
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9. On appeal Stamp, J., extracted 
a passage from the judgment of the Assis- 
tant Registrar with which His Lordship 
fully agreed. The passage runs as fol- 


lows : 


“The present issue is not simply a 
comparison of two words ; but the 
comparison of one word with a com- 
posite mark the second component 
of which has been held to be 
confusingly similar to „Accurist. Can 
this component be said to be ren- 
dered innocuons now that it appears 
with and is preceded by Bulova? I 
do not think that I can hold that it 
is and that there is any less risk of dece- 
ption or confusion. I think that a 
person having, for example, an im- 
erfect recollection of- Accurist is 
Just as likely to confuse it with Accutron - 
in the composite mark. As Bulova 
and Accutron do not hold together as a 
phrase or present a wholly different 
meaning from the separate components, 
I think that their combination will be 
taken by many persons on first impres- 
sion ds an indication that the manufac- 
turer of the watches is using two sepa- 
rate trade marks in connection with his 
products. A person meeting Bulova 
Accutron and confusing the latter word 
with Accurist is, I think, likely to consider 
that Bulova is another mark which he 
had previously not observed or which 
had not been drawn to his attention 
before. There is no evidence to sup- 
port Mr. Loftus’s assertion, in his decla- 
ration of 13th November, 1964, para- 
. graph 17, that the trade and public will 
refer to the watches by the name 
Accutron alone, but I think that there is a 
tangible danger that a substantial 
number of persons will confuse the 
Accutron component of the mark applied 
for with Accurist, and consequently 
will conclude that the goods emanate 
from the same trade source as Accurist 
watches, believing that the Bulova 
component, if it makes an impact, is a 
house mark or another mark of the 
same concern.” 


The learned Judge further observed as 
follows :— 


- “Tf what had to be considered was a 
side by side comparison, the additional 
_ word would have had a vital significance, 


iT] 


but where imperfect recollection is rele- 
vant what has to be considered is how 
far the additional word is significant to 
prevent imperfect recollection and the 
resultant confusion. Particularly 
having regard to the fact that Bulova is 
the house name of the applicants and 
has a significance other than as a trade 
mark, its addition before the word 
Accutron does not in my judgment serve 
to prevent the deception or confusion 
which would in the view of the Court of 
Appeal have been caused but for that 
option. As the Assistant Registrar 
remarks in his decision : “As Bulova 
and Accutron do not hold together as a 
phrase or present a wholly different 
meaning to the separate components, 
I think that their combination will be 
taken by many persons on first impres- 
sion as an indication that the manu- 
facturer of the watches is using two 
separate trade marks in connection 
with his produets.” I would add that 
the combination of the two words is 
likely to be taken by other persons on 
first impression as an indication that 
the part of the trade mark which con- 
sists of Bulova is a house name of the 
marketers of the watches, that the trade 
mark is Accutron and that they will con- 
fuse them with watches marketed under 
the trade mark Accurist simpliciter.” 


The learned Counsel next referred to a 
series of decisions particularly the follow- 


ing : 


Parle Products (P.) Limited v. J. P. and 
Company’. In the matter of Helana 
Rubinstein Limited’s application for 
the Reg'straton of a Trade Mark? : 
Aristec Limited v. Rysta Limited? and 
Ciba Limited v. Ramalingam’. The 
facts in Parle Products (P.) Limited are 
that the appellants are manufacturers 
of biscuits and confectionery and are 
owners of certain registered trade 
marks, one of them being “ Gluco” 
used on their half pound biscuit packets. 
Another registered trade mark of theirs 
is a wrapper with its colour scheme. 
‘The wrapper is used in connection 





1. (1972) 1 $.C.C, 618, 

2. (1960) R.P.C, 229. 

3. 62 .Q. 65. 

4. LLR. (1957) Bom. 702: (1957) 59 Bom. 
L.R. 548 : ALR. 1958 Bom, 56. 
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with the sale of their biscuits known as 
“Parle’s Gluco Biscuits”. The res- 
pondents are the manufacturers and 
sellers of biscuits with their trade name 
“ Glucose Biscuits”. The colour 
scheme of the wrapper of the Tespon- 
dents was substantially similar to that 
of the appellants with variation in detail. 
The trial Court meticulously examined 
the features found on the two wrappers 
and held that there were distinguishin g 
features of the wrappers and there was 
no chance of a seller committing fraud 
on a customer and an ordinary purchas- 
er would certainly refuse to purchase 
the defendants’ goods if it was offered 
to them as and for the plaintiffs’ goods. 
The trial Court, therefore, held that 
the plaintiffs had failed to establish 
their case.” 


xo. On appeal the High Court came to 
the same conclusion viz., that the defen- 
dants’ wrapper was not deceptively simi- 
lar to the plaintiffs’ and dismissed the 
appeal. The appeal to the Supreme 
Court was filed by Special Leave and the 
learned Judges observed at page 622 as 
follows : 


“It is therefore clear that in order to 
come to the conclusion whether one 
mark is deceptively similar to another, 
the broad and essential features of the 
two are to be considered. They should 
not be placed side by side to find out 
if there are any differences in the design 
and if so, whether they are of such 
character as to prevent one design 
from being mistaken for the other. 
It would be enough if the impugned 
mark bears such an overall similarity 
to the registered mark as would be 
likely to mislead a person usually deal- 
ing with one to accept the other if 
offered to him. In this case we find 
that the packets are practically of the 
same size, the colour scheme of the 
two wrappers is almost the same ; the 
design on both though not identical 
bears such a close resemblance that one 
can easily be mistaken for the other. 
The essential features of both are that 
there is a girl with one arm raised and 
carrying something in the other with a 
cow or cows near her and hens or 
chickens in the foreground. In the 
background there is a farm house with 
a fence. The word “ Gluco Biscuits ” 
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in one and “ Glucose Biscuits ’’ on the 
other occupy a prominent place at the 
top with a good deal of similarity bet- 
ween the two writings. Amy one in 
our opinion who has a look at one of 
the packets today may easily mistake 
the other if shown on another day as 
being the same article which he had 
seen before. If one was not careful 
enough to note the peculiar features of 
the wrapper on the plaintiffs’ goods, 
he might easily mistake the defendants’ 
wrapper for the plaintiffs’ if shown to 
him some time after he had seen the 
plaintiffs? . After all, an ordinary 

. purchaser is not gifted with the powers 
of observation of a Sherlock Holmes. 
We have therefore no doubt that the 
defendants’ wrapper is deceptively simi- 
lar to the plaintiffs’ which was regis- 
tered. We do not think, it necessary to 
refer ‘to the decisions referred to at the 
bar as in our view each case will have 
to be judged on its own features and it 
would ‘be of no use to note on how 
many points there was similarity and 
in how many others there was absence 
of it.” 


1x. The second of the decisions referred 
to is in the matter of Helena Rubinstein 
Limited’s Application for the Registration of a 
Trade Mark‘, relating to the registration of 
similar marks — “ Skin Dew ” and “ Skin 
Deep ”. 

x2. The next case is Aristoc Limited v. 
Rysta Limited? which related to the regist- 
ration of the word “Rysta” in class 25 for 
stockings opposed by the owners of the 
mark “ Aristoc ” registered for the same 
goods. 

13. Lastly Giba Limited v. Ramalingam? 
dealt with the registration of the res- 
pondents’ product Cibol objected to by 
the appellants whose registered trade 
trade mark was ‘Cib’ or “ Ciba.” 

14. Though at one stage we considered 
that the addition of the word “ Radha ”’ 
to the legend “Sri Andal”? makes all the 
difference, after our attention was drawn 
to the three cases referred to above viz., 
(1) relating to the Vick Vapo Rub, where 
the objection to the registration of the 
S Saree cnn erie eee 
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2. 62 R.P.G. 65. 
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respondents’ Vapo Rub which infringed 
the appellants’ registered mark was sought 
to be got over by adding a word “‘Karsote”’ 
to the respondent’s legend, and (2) where 
the objection to the registration of the 
respondents’ trade mark “ Rustam ” was 
sought to be met by the addition of the 
word “India” to the objected legend 
and (3) where the word “ Bulova’’ was 
sought to be added to the legend 
“ Accutron >è which legend was held to 
infringe the respondents’ Trade Mark 
“ Accurist”, we are persuaded to come 
to the eae conclusion that the addi- 
tion of the word “ Radha ” to the legend 
“Sri Andal” will not make the slightest 
difference and that the view of the learned 
Judge is correci. The appellants’ snuff 
sold under the trade name “ Sri Andal ” 
the registration of which was objected to 
by the respondents, has been in the market 
for some years and the objection to its 
registration has now been finally upheld. 
The question for consideration now will 
be whether by the addition of the word 
“ Radha ” to the objected legend makes a 
vital difference. When the two marks 
are compared side by side the question 
will be whether the addition of the word 
will make any vital difference. As ob- 
served by Stamp, J. in Bulova Watch 
Company Limited v. Accurist Watches Limited? 
“‘where imperfect recollection is rele- 
vant what has to be considered is 
how far the additional word is signi- 
ficant to prevent imperfect recollection 
and the resultant confusion.” We are of 
opinion that the combination of the tw 

words “ Radha’s Sri Andal” is likely t 

be taken by snuff-users as the snuff manu 

factured and marketed by the appellan 

originally as “Sri Andal”. The appel 

lants’ learned Counsel sought to distinguish: 
the above three cases on the ground that 
in the aforesaid decisions the new word 
sought to be added was only the name 
of the country of manufacture while 
in the present case, the addition of the 
word “Radha”? to the legend “Sri 
Andal” is a combination which has 
nothing in common with the respondents’ 
legend .. “Sri Ambal”. We are unable 
to accept the ground of distinction made 
by the learned Counsel. We are of 
opinion that there is a tangible danger 





1. (1969) R.P.C, 102 at 109. 
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that a substantial number of persons will 
confuse the appellants’ “‘Radha’s Sri 
Andal”? mark applied for with the res- 
pondents’ legend “Sri Ambal Snuff”. 


15. In the result, the appeal fails and is 
dismissed with costs. 


P.S.P. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. S. Venkataraman, F. 
Rajappan Appellant* 
U. 


Natesan by Veeramuthu Power of 
Attorney Agent and another 
Réspondents. 


Civil Procedure Gode (V of 1908), Order 41, 
rule  27—Applicability—Tendering di- 
tional evidence at the appellate stage—Fustifica- 
tion for remand—Procedure to be adopted by 
Appellate Court. 


In the absence of a finding by the appel- 
late Court that without the help of the 
evidence tendered in the appellate Court, 
it could not pronounce a satisfactory judg- 
ment on the evidence available and there 
is no substantial cause, the reception of 
the additional evidence has to be consi- 
dered under Order 41, rule 27 (1) (6) 
of the Civil Procedure Code and not 
under rule 27 (1) (¢). (Para. 1.] 


Reception of additional evidence in appeal 
however, will not justify an order of 
remand, The appellate Court will have 
to keep the appeal on file and dispose it 
of, after taking the additional evidence 
either itself or directing the trial Court to 
take additional evidence under Order 
41, rule 28, Civil Procedure Code. 

[Para. 2.] 


Cases referred to : 


Telikicherla Kandala Srimannarayana Gharyulu 
v. Koyal Kandadait Bhavanacharyulu alias 
Mudaliandan Swamuluvaru and others, (1948) 
1 M.L.J. 336: A.I.R. 1948 Mad. 348 ; 
Kanjanur Sri Agneswaraswami Devasthanam 
by its Superintendent Chithiah Mudaltar v. 
Thillat Govinda Pandithan, (1948) 2 M.L.J. 


* A.A,O. No. 236 of 1971. 2nd February, 1973. 
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413 : A.I.R. 1949 Mad. 394 ; Sowdammal 
alias Sundarammal v. Veerammal and others, 
(1970) 1 M.L.J.205 ; Annamala‘ and another 
v. Marayanaswami Pillai and another, (1971) 
2 M.L.J. 330. 


Appeal against the order of the Court of 
the Subordinate Judge of Pudukottai, 
dated 28th April, 197{ and made in A.S. 
No. 71 of 1970 (O.S. No. 182 of 1966), 


District Magistrate Court, Pudukottai. 
R. Rajagopala Iyer, for Appellant. 


R. G. Rajan and N. Muthuswamy, for 
Respondents. 


The Court made the following 


Orver.—This is an appeal by the Ist 
defendant against an order of remand. 
The suit was for declaration of title and 
injunction or in the alternative for decla- 
ration and possession. The trial Court 
dismissed the suit. On appeal filed by 
the plaintiff by his power of attorney 
agent, the learned Subordinate Judge 
remanded the suit. The main basis for 
the remand was that an additional docu- 
ment was filed at the appellate stage, 
This was a copy of a mortgage deed of 
1928. In the plaint itself, it was stated 
that in that mortgage of 1928 the property 
involved in the present suit was also 
one of the items which were mortgaged. 
That was relied upon as a piece of evidence 
to show that the plaintiff had title to the 
property in 1928 and that he was in 
possession. Under these circumstances, 
one would have expected him to have 
filed a registration copy of this mortgage 
deed in the trial Court itself and adduce 
necessary evidence to show that the suit 
property was also one of the items mort- 
gaged. But the copy of the mortgage 
deed was not marked in the trial Court, 
It was tendered at the appellate stage 
saying that by inadvertence the plaintiff 
had omitted to mark it. The learned 
Subordinate Judge admitted this evidence 
under Order 41, tule 27 (1) (6). In 
my opinion, however, that provision may 
not apply. The learned Subordinate 
Judge does not find that without the help 
of this document he could not pronounce 
a satisfactory judgment on the evidence 
actually available, and there is no sub- 
stantial cause. The reception of the 
additional evidence would, therefore, have 
to be considered under clause (b). The 
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plaint itself refers to this as a material 

of his evidence, and it may be that 
the plaintiff failed to mark it because the 
original deed had been filed in the prior 
suit. It is an important document ac- 
cording to the plaint and hence I am dis- 
inclined to disagree with the discretion 
of the learned Subordinate Judge to give 


~ an opportunity to the plaintiff to adduce 


further evidence with reference to this 
document. But, it will have to be on 
heavier terms than those imposed by the 
learned Subordinate Judge. The only 
penalty imposed by him is that the plain- 
tiff should bear the costs of suit of the 
first defendant in the trial Court upto 
that stage, irrespective of the result of the 
suit. I would go further and direct the 
plaintiff to bear the costs of the first de- 
fendant in the lower appellate Court also, 
irrespective of the result of the appeal. 


2. The reception of the additional evi- 
dence, however, will not justify an order 
of remana. The appellate Court will 
have to keep the appeal on file and dis- 
pose it of, after taking the additional 
levidence either itself or directing the trial 
Court to take the additional evidence 
under Order 41, rule 28, Civil Proce- 
dure Code. This has been pointed out 
in a number of decisions, for instance, in 
Telikicherla Kandala Srimannarayana Charyulu 
v. Koyal Kandadai Bhavanacharyulu alias 
Mudaliandan Swamulusaru and others, 
Kanyanur Sri Agneswaraswami Devasthanam 
by tts Superintendent Chithiah Mudaliar v. 
Thillai Govinda Pandithan*, Sowdammal 
alias Sundarammal v. Veerammal and others? 
and Annamalai and another v. Narayanaswamt 
Pillai and another‘. The learned District 
Munaif considered the evidence available 
before him and came to some conclusion. 
There is no finding by the learned Sub- 
ordinate Judge that his decree has to be 
set aside. Accordingly, the order of 
remand is set aside and the learned Sub- 
ordinate Judge is directed to keep the 
appeal on his file and dispose it of accord- 
ing to law and in accordance with the 
observations in this judgment. The copy 
of the mortgage deed may be admitted, 





r. (1948) 1 M.LJ. 936 : AIR. 1948 Mad, 
E (1948) 2 M.LJ. 413 : ALR. 1949 Mad. 
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because the original has been filed in the 
previous suit, and evidence may be permit- 
ted to be adduced, just to show the identity 
of the property, that is to say, that the 
suit property was one of the items mort- 
gaged in 1928. and. that the plaintiff was 
in ion. As for adverse possession , 
the learned Subordinate Judge will have 
to be satisfied that such additional evi- 
dence will be justified under the provisions 
of Order 41, rule 27, Civil Procedure 
Code and I do not wish to say anything 
about it at this stage. 


3. The parties will bear their own costs 
in this appeal. 


P.S.P. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. V. Raghavan, F. 





Ordered accordingly. 


C. K. Kuppuramulu Petitioner * 


v. 
A. Varadarajulu Respondent. 


Evidence Act (I of 1872), section 92—Suit 
on promissory note—Oral evidence regarding 
subsequent arrangements—Admissibility. 


Oral evidence varying the terms of a 
written contract, viz., a promissory note 
is inadmissible. [Para. 4.] 


G.R.P. No. 2837 of 1972 :— 


Petition under section 25 of the Provincial 
Small Causes Court Act praying the 
High Court to revise the decree of the 
Court of the III Additional Subordinate 


Judge, Coimbatore, dated Ibth October, 


1972 and passed in S.C.S. No. 583 of 1971. 
G.M.P. No. 4115 of 4973 :— 


Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to amend the 
written statement towards the end of 
paragraph 5 filed in 5.0.5. No. 383 of 
1971 on the file of the Court of the III 
Additional Subordinate Judge, Coimba- 
tore, viz., the Defendant states that by 
reason of the said agreement between the 





* O.R.P, No. 2837 of 1972 and 


O.M.P, No. 4115 of 1973. 17th April, 1973. 


m 


parties here to the amount due under the 
promissory note sued upon has been fully 
discharged orin any event must be deemed 
to have been fully discharged and that 


no liability to pay any amount under the - 


promissory note arises. Therefore the 
defendant denies the liability to pay the 
amount claimed. 


N. Sivamani, for Petitioner. 
R. Ramachandran, for Respondent. 


The Court made the following 


Orper.—Defendant is the petitioner. 
The suit is to recover the amount due 
under a: promissory note, dated 25th 
July, 1968; executed by the defendant in 
favour of the plaintiff. The execution 
of the said promissory note is substan- 
tially admitted, but what is pleaded in 
the written statement is that by a subse- 
quent agreement, the plaintiff undertook 


to account for the rents collected by him - 


and also: agreed to take into account the 
probable rent for the portion,in his occu- 
pation, and if that is taken into account 
nothing :will be recoverable under the 
suit promissory note. Lf 
2. The plaintiff and the defendant have 
married sisters and the wives of the plain- 
tiff and defendant lost their mother while 
they were young. While the plaintiff's 
wife wasivery young, the case of the defen- 
dant, is that, the plaintiffs wife was 
brought up by the defendant’s wife, that 
for her marriage, several presents were 
given by the defendant and his wife, that 
for the confinement of the plaintiff’s wife, 
defendant and his wife spent monies, 
that the eldest child of the plamtiff is a 
polio patient, that for the -medical ex- 
penses considerable amounts were spent 
and if these amounts were taken into 
account, it will be found that the defen- 
dant had spent more than Rs. 4,500, that 
after the father-in-law of the plaintiff and 
defendant died on 7th May, 1970, mis- 
understandings arose and it was agreed 
that the defendant need not pay the sum 
due under the promissory note, now sued 
on to which the plaintiff agreed, but 
contrary to the said arrangement, the 
present suit is filed. The other defences 
pat forward are that the promissory note 
is barred by limitation, and that in any 
-evant the promissory note was executed 
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at Erode and not at Coimbatore and that 
the Court in Coimbatore has no jurisdic- 
tion to entertain the suit. 


3- When the suit came up for trial, the 
defendant sovght to lead oral evidence 
regarding the subsequent arrangements 
pleaded in the written statement. The 
plaintiff objected to the evidence relating 
to the subsequent oral evidence on the 
ground that section 92 of the Indian 
Evidence Act would be a bar to a subse- 
quent oral agreement varying the terms 
of the written document, viz., the promis- 
sory note and that such evidence should 
be excluded. The learned Subordinate 
Judge upheld the objection and refused 
to allow the defendant to lend oral evi- 
dence and the subsequent agretment 
pleaded in the written statement and 
also the equitable set off. Agaimst the 
said order of the learned Subordinate 
Judge, the present revision petition is filed. 


4. I amof opinion that the order of, th 
lower Court is correct and that oral evi 
dence varying the terms of the written 
contract, viz., the promissory note !i 
inadmissible. But the learned Counsel 
for the petitioner has filed C.M.P. No. 
4115 of 1973 for leave to amend the written 
statement to the following effect : 


“ Defendant states that by reason of the 
said agreement between the parties 
hereto, the amount due under the 
promissory note sued upon is fully dis- 
charged or in any event must be deem- 
ed to have been fully discharged and 
that no liability to pay any amount 
under the promissory note arises. 
Therefore, the defendant denies the 
liability to pay the amount claimed.” 


5- The question now is whether by rea- 
son of the application for amendment 
pleading a discharge of the amounts 
claimed in the suit on the promissory note, 
oral evidence is admissible. That is to 
say the plea put forward is one of dis- 
charge and not that it amounts to a varia- 
tion of the terms of the written contract. 
I am ordering the amendment and direct 
the matter to be remitted to the trial 
Court for considering this question in the 
light of the amended written statement. 
If the Court below comes to the conclusion 
that substantially the plea is a variation 
of the terms of the written contract, then 
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oral evidence will be excluded. But, if 
the lower Court comes to the conclusion 
that the plea now raised amourts to a 
complete discharge, then perhaps oral 
evidence relating to di is i 
sible ; the matter will have to be gone 
into on that basis. 


6. The matter is remitted to the trial 
Court and the trial Court will proceed 
with the suit in the light of the observa- 
tions contained herein. There will be 
no order as to costs. 


S.J. 


G.M.P. allowed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PResent:—G. Ramanujam and V. Rama- 
swami, FF. 


Melur G. Venkata & Sons, Shi- 
moga, Mysore others 

os Patitioners® 
p. 


T.V.R. Ramalingam Pillai and Sons 
by its Managing Partner R., Sada- 
nandam Pillai and others 


; -. Respondents. 


Central Sales Tax Act (LXXIV of 1956), 
section 9 (2), Limitation Act (XXXVI of 
1963), Article 24, Civil Procedure Code (V 
of 1908), section 20—Suit Sor recovery of 
amounts collected as Central Sales tax— 
Whether barred by Limitation—Funisdiction— 
Printed clause on the reverse of the invoice— 
Whether terms of contract binding between 
partes, 


The refund of tax by the sales tax 
authorities to the defendants was for 
the benefit of the plaintiffs, If really 
the plaintiffs were not liable in law to 
pay tax in respect of their purchase of 
arecanuts from the defendants, collection 
of the amounts by the defendants should 
be „held to be unauthorised and the 
plaintiffs were entitled to get back the 
same, The fact that the gales tax 
authorities refund d the amount to the 
defendants cannot mean that they were 
P a_p 

*Q.R.P. Nos,i1696, 1749, 18: ; 
to 1938 Pp ee bg ae 
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entitled to the benefit of these amounts, 
The suits were within the period of three 
years from the date of the refunds and 
were within time. (Article 24 of the 
Limitation Act, 1963). [Para. 6.] 


In the reverse of the invoices marked in 
evidence, there was a printed clause to 
the effect that all claims and disputes 
arising out of the transaction were subject 
tothe jurisdiction of the Court at 
Shimoga, Fromthisclauseit was sought 
to be contended by the defendants that 
it was only the Court at Shimoga that 
would have jurisdiction. 


Held, that the printed clause in the invoices 
had not been shown to be a term of the 
contract between the parties and that, 
in any event, the clause did not expressly 
or by necessary implication exclude the 
jurisdiction of the Courts other than the 
Courts at Shimoga, [Para. 8.] 


Cases referred to :— 


State of Mysore v. Y.L. Setty and Sons, 
(1965) 2 S.C.R. 129: 16 S.T.C, 231: 


AIR. 1965 S.C. 15103 Royal Bank 
of Canada v. R., (1913) A.C, 283 at 296 ; 
Mokammed Wakid v. Mohammed Ameer, 


(1905) LL.R. 32 Cal. 527; A.V. Subba 


J. ¢ 
(S.C.) 42: (1965) 2 S.C.R. 577: ALR. 
1965 S.C. 1773; Jokari Lal v. BS. Go- 
operative Bank, A.I.R. 


Petitions under section 25 of Central 
Act IX of 1887 praying the High Court 
to revise the decrees of the Court of the 
District Munsif, Tiruvarur, dated grst 
December, 1969 and passed in S.C.S. 
Nos. 25, 35,.19, 26, 24, 42 of 1969, 
552 of 1968, 18 of 1969, 2g of 1969. 28 of 
1969, 36 of 1969, 30 of 1969 and 31 of 


1969 respectively. 


it} 


M.A. Rajagopalan and V.G. Swaminathan, 
for Petitioners, 


K. Parasaran, S. Amjad Nainar and T. 
Srinivasan, for Respondents, 


The Judgment of the Court was delivered 
by 

Ramanujam, F.—These Revision Petitions 
arise out of suits filed by the „various 
plaintiffs, respondents in each of >the 
revision petitions, for recovery of amounts 
collected from them by the defendants 
in each of the suits as Central Sales 
“Tax in respect of certain sales of arecanuts 
effect d by the defendants to the plain- 
tiffs who are dealers at Tiruvarur, Madras 
State. As all the above revision petitions 
raise the same question of law, they have 
to be dealt with together, 


2. The defendant in each of the suits 
is a dealer in arecanuts at Shimoga in 
Mysore State, They have been selling 
arecanuts to the plaintiffs during the 
years 1961 to 1964. The defendants 
as sellers have been charging and collect- 
ing Central Sales Tax from the plaintiffs 
on their sales of arecanuts on the basis that 
the transactions were inter-State sales 
attracting the levy of sales tax under the 
Central Sales Tax Act, 1956. The tax 
thus ccllected has been shown separately 
in the various invoices issued py the 
defendant in each of the suits. The 
sales tax collected by the defendants 
from the plaintiffs had been originally 
remitted by the defendants to the Mysore 
Sales Tax authorities, Subsequencly the 
Supreme Court, on roth November, 1964, 
held in State of Mysore v, Y.L. Setty and 
Sonst, that though section 6 of the Central 
Sales Tax Act is the charging section, the 
liability to pay tax is subject to the otber 
provisions of the Act, that section g (2) 
provides that tax shall be calculated at 
the same rates and in the same manner 
as would have been done if the sale had in 
fact, taken place inside the appropriate 
State trat, the tax under the Central 
Act shall be levied in the same manner 
as the tax on the sale or purchase of goods, 
under the general sales tax law of the State 
is assessed, paid and collected, and that, 
therefore, if no tax was exigible in respect 
of the same transaction under the Mysore 





I. (1965) 2:S.Q.R. 129: 16 S.T.G. 231 : 
ALR. 19665 S.Q. 1510, 
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Sales Tax Act, no tax was payable under 
the Central Act. Relying on the said 
decision, the sales tax authorities of 
Mysore State refunded the tax collected 
on inter-state sales of arecanuts to the 
defendants in or about 1967. The plain- 
tiffs who became aware of the said refund 
of the tax have filed various suits in the 
year 1959 for recovery of the amounts 
paid by them as sales tax from the defen- 
dants. According to them the Central 
Sales Tax has been paid by them under a 
mistaken impression that the Central 
Sales Tax was leviab'e on the inter-State 
sales of arecanuts by the Mysore dealers, 
However, with a view to get over the 
decision of the Supreme Court referred 
to above, the ‘“‘Central Sales-tax (Amend- 
ment) Act, 1969 (Central Act XXVIII 
of 1969) had been enacted by Parlia- 
ment under which section g of Principal 
Act was amended with rétrospective 
effect, so as to enable the levy of tax on 
inter-State sales whether such sales are 
exigible to tax in the concerned State or 
not, and all the assessments made already 
had been validated notwithstanding any 
decree or order of any Court to the 
contrary. 


3. Tne defendants had resisted the 
suit on various grounds, One of the 
grounds raised was that they did not 
get any refund of the tax from the sales 
tax authorities. But the trial Court did 
not accept that plea but held that on 
consideration of the evidence the defen- 
dants had got refund of the sales tax paid 
by them from the sales tax authorities 
in pursuance of the decision of the 
Supreme Court referred to above, In 
these revisions the factum of refund of 
tax was not disputed before us, 


4, The other defences taken were (1) 
that the suits are barred by limitation 
as they have been filed more than 3 years 
after the payment of the tax, (2) that the 
trial Court had no jurisdiction to try 
the suits and (3) that in any event, the 
suits are not maintainable in view of 
Central Act XXVIII of 1969. These 
defences were considered by the trial 
Court in detail but were rejected, We 
therefore proceed to consider the said 
contentions seriatim. 


5. The learned Counsel for thé revision- 
petitioners contends that thè sales tax 
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amounts refunded to the defendants by 
the Mysore Sales Tax authorities are not 
monies had and received for the plaintiffs’ 
use and that therefore, the plaintiffs 
cannot rely on Article 24 of the Limitation 
Act of 1963. According to the learned 
Counsel the suits should have been filed 
within three years from the actual date 
of payment of the tax and that the suits 
having been filed in 1969, long after the 
said period of three years, they are barred 
by time. Therefore, the first point for 
consideration is whether Article 24 applied 
to the facts of these cases. That Article 
-provides a period of three years from the 
date when the money is received for suits 
of the description ‘‘for money payable 
by the defendant to the plaintiff for 
money received by' the defendant for the 
plaintiff's use”. In Royal Bank of Canada v. 
R1, Viscount Haldane has laid down the 
legal principle thus: 


“It is a well established principle of the 
English common law that when money 
has been received by one person which 
injustice and equity belongs to another, 
under circumstances which rendered 
the receipt of it a receipt by the defen- 
dant to the use of the plaintiff, the 
latter may recover as for money had 
and received to his use”, 


6. Tne above principle has been adopted 
in this country also, (vide Mokammed 
Wahid v. Mohammed Ameer? and A.V. 
Subba Rao v. State®, In Johari Lal v. 
B.S, Co-operative Bank‘, it has been held 
that where money is received by the 
defendant from a third person directly 
or impliedly for and on behalf of the 
plaintiff that will be a clear case for the 
application of Article 62 of the Limitation 
Act, 1908. In State of Andhra Pradesh v. 
Gangaraju’, the Court has observed: 


“Therefore, I hold that, to the present 
case, which is a suit for money illegally 
collected by the Government 
from the plaintiff, Article 62 of the 
First Schedule to the Indian Limitation 
Act applies, The cases, which are 





I. (1913) A.C. 283 at 298. 

2. 1083 LL.R, 32 Gal. 527. 

3. (1 I - (8.G.) 42 _: (1966) 1 An. 
W.R. (S.C.) 42 2 (1965) 
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binding on me have pointed out that 
when the money was received by the 
defendant, it need not have been in fact 
received for the plaintiff’s case. When 
the execution is illegal, the Court 
applies the fiction that the defendant 
received the money for the plaintiff’s 
use, because the defendant injustice and. 
equity is bound to refund it to the 
plaintiff and has no right to retain 
it?’ 
In A.V.Subba Rao v. State of Andhra Pradesh}, 
their Lordships of the Supreme Court 
have held that in order to attract Article 
62 of the Limitation Act of 1908 which 
corresponds Article 24 of the Limitation 
Act of 1963, it is not necessary that at 
the moment of the receipt of money the 
defendant should have actually intended 
to receive it for the use of the plaintiff 
and that it is sufficient if the receipt is 
in such circumstances that the law would 
impute to him on obligation to retain it 
for the use of the plaintiff and 
refund it to him when demanded. In the 
light of the principle enunciated in the 
above decisions we cannot agree with the 
contention put forward on behalf of the 
petitioners that the refund of the ‘ax 
by the Sales Tax authorities to the defen- 
dants cannot be said to be for the benefit 
of the plaintiff, It is not in dispute that 
Centra] Sales tax was collected by the, 
petitioners under a mistake of law. If 
really the plaintiffs are not liable in law 
to pay tax in respect of their purchase o 
arecanuts from ihe defendants, collectio 
of the amounts by the defendants should! 
be held to be unauthorised and the plain. 
tiffs are entitled to get back the same, 
The fact that the sales tax authorities 
refunded the amount to the defendants 
cannot mean that they are entitled to 
the benefit of those amounts, The trial 
Court finds specifically that the refunds. 
have been actually made by the sales 
tax authorities to the defendants in 
November-December, 1967 and there is 
no contra evidence on the side of the 
defendants. Therefore, the suits havi 
been filed in 1969 well within the perio 
of three years from December, 196 
when the defendants’ got the refunds, 
they are within time. 





1, (1966) x M.LJ. (S.C.) 42 : (1966) 1 An. 
W.R. (B.C.) 42 : (1966) 1 8.G.J. 241 : (1965) 
a S.A.R. 577 : ALR. 1965 S.Q. 1973. 
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7. Then we came to the question of 
jurisdiction. While the plaintiffs would 
state that the cause of action for the suits 
arose within the jurisdiction of the trial 
Court, the defendants would state that 
it was the Court at Shimoga in Mysore 
State that would have the exclusive 
jurisdiction to entertain and try the suits 
in question. On the facts it is seen that 
the Shimoga merchants have sent the 
goods in question by lorry and the goods 
have been taken delivery of by the plain- 
tiffs at Thiruvarur, after honouring the 
hundis sent by the Shimoga merchants 
through tbe bank and retaining the lorry 
receipt at Tiruvarur. Though it is said 
that there was prior offer and acceptance, 
no letter of offer or acceptance had been 
produced before the Court. But from 
the invoices marked in evidence it is seen 
that the purchases have been made by 
one broker and that brokerage had been 
included in the invoices, In the reverse 
of the invoices there is a printed clause 
to the effect that all claims and disputes 
arising out of the transaction are subject 
to thejurisdiction of the Court at Shimoga, 
From tbis clause it is sought to be contend- 
ed by the petitioners that it is only the 
Court at Shimoga that will have jurisdic- 
tion, Reliance is placed on a decision of a 
Division Bench of this Court in H.K. 
Dada (India) Lid. v. M.P. Sugar Mills 
Co, Limited’, by the learned Counsel for 
the petitioners, That was a case where 
the contract contained this clause. ‘‘All 
disputes in respect of the contract shall be 
settled by arbitration, failing which they 
shall be settled in the Court of the 
seller’s jurisdiction, where the contract 
shall be deemed to have been entered 
into”, In construing that clause the 
Court held that : 


“Where there are two competent 
Courts which can deal with the subject- 
matter of litigation, it is open to the 
parties to a contract to agree that 
disputesin respect thereof should be 
adjudicated upon by one of the two 
competent Courts and such an agree- 
ment is perfectly legal and not contrary 
to the provisions of the Contract 
Act”. 


we 


1. (1954) 1 M.L.J. 434 : 67 L.W. 96 : LLR. 
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That was a case where there was a specific 
mention in the contract itself that one 
Court shall have jurisdiction and the 
other Court shall not have such a jurisdic- 
tion, In this case there is no contract 
forthcoming and we are not in a position 
to say whether there was a specific agree- 
ment between the parties excluding the 
jurisdiction of the Court at Thiruvarur 
and conferring the exclusive jurisdiction 
on the Courts at Shimoga, From the 
facts set out above, there cannot be any 
doubt that part of the cause of action 
has arisen at Thiruvarur, and normally 
the Court at Thiruvarur will also have: 
jurisdiction to entertain the suits, unless 
by agreement of parties the jurisdiction 
of that Court is specifically excluded. 
It is true that there is a printed clause in 
the back of the invoices to the effect that 
all claims and disputes arising there- 
under are subject to the jurisdiction of 
the Court at Shimoga, But there is no 
evidence in this case as to whether the 
plaintiffs were made aware at all of the 
existence of this clause in the invoices, 
and whether the plaintiffs really agreed 
to exclude the jurisdiction of the Thiru- 
varur Court in respect of the transactions 
in question, 


8. In M/s. Patel Brothers v. M/s. Vadilal 
Kashiden Ltd.1, Ramachandra Iyer, J. 
(as he then was) dealt with a similar case. 
There the bill issued by the defendant 
to the plaintiff with the words at the top 
‘subject to Bombay jurisdiction’? was 
produced. On the question whether 
thatclauseexcluded the jurisdiction of 
the Court within whose jurisdiction the 
buyer resided, the Court held that mere 
printing of the words ‘“‘subject to Bombay 
jurisdiction” in a bill could not amount 
to a contract that both parties agreed 
to have Bombay as the only venue for the 
settlement of the disputes, that the mere 
recital as the top of the bill could not be 
incorporated as a term of the contract and 
that ouster of jurisdiction of a Court to 
which a person is entitled to resort to 
under the Civil Procedure Code or any 
other statute cannot bea matter of assump- 
tion or presumption but one to be proved 
by express words contained in the contract 
or at least by necessary or inevitable impli- 
cation, The learned Judge in that case 








1. (1959) 1 M.L.J. 106 : ALR. 1959 Mad. 
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distinguished the earlier decision in B. K. 
Dada (India) Lid, v. M. P. Sugar Mills Co. 
Lid.1, onthe ground that there was a 
specific term in that contract excluding 
the jurisdiction of the Court and that 
that clause specifically excluded all other 
Courts except the Court within whose 
jurisdiction the seller resided. With 
respect, I am inclined the follow the 
reasoning of Ramachandra Iyer, J. (as 
he then was) and hold that in this case 
{the printed clause in the invoices has not 
been shown to bea term of the contract 
between the parties and that, in any 
Jevent, the clause does not expressly or by 
jnecessary implication exclude the 
jurisdiction of the Courts other than the 
Courts at Shimoga, 









9. The learned Counsel for the peti- 
tioners places considerable reliance on 
the following passage in ‘‘Chitty on 
Contracts” 2grd, edition Vol. I at page 
277. 


“Course of dealing. Conditions will 
not necessarily be implied into a con- 
tract by reason of a previous course of 
‘dealing, which has been subject to 
similar conditions, between the parties. 
But they may be implied where each 
party. has led the other reasonably to 
believe that he intended that their 
tights and liabilities should be ascer- 
tained by reference to the terms of a 
document which had been consistently 
used by them in previous transactions”, 


‘Relying on the above passage what the 
learned Counsel contends is that the 
‘printed. clause in the invoices should be 
treated as a term of the contract between 
the parties in view of the previous tran- 
‘sactions between the parties wherein 
-such invoices have been used leading to 
‘the inference that the plaintiffs as pur- 
«chasers should have been ‘aware of the 
-above claims in the invoices and that 
the rights and liabilities have to he ascer- 
tained with reference to the terms set out 
in the invoices which have been consis- 
tently used by the defendants even in 
previous transactions, We are not 


inclined to agree with this contention of: 


the learned Counsel that the printed 
clause in the invoices should be taken to 
- be a term of the contract without any 





- 1. LLR. (1954) Mad. 855 : (1954) 1 M.LJ. 
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proof of the purchasers being made 
aware of the said clause before the con- 
tracts of sale were cntered into. As 
already stated, the transactions seem to 
have been arranged by the brokers and 
there is no knowing as to whether the 
purchasers have ai all noted this clause 
which is found in the invoices. There- 
fore, the trial Court’s view that it had 
jurisdiction to entertain and try the suits 
has to be upheld, 


to. Tke learned Counsel for the peti- 
tioners then argues that the suits are not 
maintainable in view of the Central Act 
XXVIII of 1969. It is contended that 
as this Act has validated all levies made 
under the Central Sales-Tax Act, 1956 
and has also provided that no proceeding 
shal] be maintained or continued in any 
Court for the refund of sales tax paid, the 
plaintiffs are disentitled from making 
any claim against the defendants for 
refund of the sales-tax, We are of the 
view that the above contention is mis- 
conceived, By means of the amending 
Act sub-section (1-A) was added to section 
6 and section g was recast in the principal 
Act and such incorporation is deemed 
to have been always there in the principal 
Act. Section 6 (1-A) provides that a 
dealer shall be liable to pay tax under 
the Act as sales of any goods effected by 
him in the course of inter-State trade or 
commerce notwithstanding that no tax 
would have been leviable (whether on the 
seller or the purchaser) under the Sales 
Tax Law of the appropriate State if 
that sale had taken place inside that 
State, Scction g of the amending Act vali- 
dates, assessment, re-assessment, levy or 
collection of any tax made or any action or 
thing donein relation to such assessment, 
re-assessment, levy or collection under 
the provisions of the principal Act before 
oth day of June, 1969, and section g (1) 
(a) provides that all acts, proceedings or 
things done or taken by the Government 
or by any officer of the Government or 
by any other authority in connection with 
the assessment, reassessment, levy or col- 
lection of such tax shall, for all purposes 
be deemed to be and to have always been, 
done or taken in accordance with the law. 
Clause (b) provides that no suit-cr, other 
proceedings shall be maintained or conti- 
nued in any Court or before any au*bo- 
rity for the refund of any such tax, and 
clause (e) provides that no Court shall 


1] 


€nforce any decree or order direċting the 
refund of any such tax. The suits con- 
templated' by clause (b) of section 9 of 
the amending Act are suits filed against 
the State for refund of tax paid and it 
will not apply to the suits in question 
where one party claims from another 
the amount which has been wrongly 
collected from him. Therefore, it can- 
not be said that the suits as such are not 
maintainable in view of the provisions 
of the amending Act, 


xr, Of course, the defendants can 
successfully resist the suit if itis shown that 
in enforcement of the provisions of the 
amending Act there has been a re-assess- 
ment of the turnover in question in their 
hands and that the amounts refunded 
earlier had been paid back to the State 
towards the , sales tax liability as re- 
assessed, Unless tbe sales tax authorities 
at Mysore make a re-assessment and recall 
the order of refund, the provisions or the 
amending Act will not entitle them to 
cail back the amount which they had 
refunded to the defendants, The amend- 
ing Act merely validates assessments, 
re-assessment, levy or collection of tax 
already made and that will not enable 
the authorities to go behind the order of 
refund unless there has been a re-assess- 
ment bringing to charge the inter-State 
transactions in question on the basis of 
the amending Act. In M. M. 
Muthukaruppan Chettiar v. Deputy Commercial 
Tax Officer?, this Court, while construing 
a similar validating provision in section 17 
of the Madras Genera] Sales Tax (Third 
Amendment) Act of 1956, had expressed 
the view that the validating Act will not 
enable the collection of the refunded 
amount unless there are clear words to 
that effect in the amending Act. In 
that case a hotel proprietor was assessed 
to sales tax for 1953-54 at the enhanced 
rate of tax of 44 pies in the rupee under 
the proviso to section 3 (1) (b) of the 
Madras General Sales Tax Act, 1939. 
Later the said proviso to section 3 (1) (b) 
was held to offend Article 14 of the Consti- 
tution by the High Court. In view of 
the said decision the Tribunal held that 
the assessee was liable to be taxed only at 
3 pies in the rupee, On the basis of the 
order of the Tribunal which became final, 





1, (1960) 2 M.L.J. 20 : (1960) 11 S.T.G, 220. 
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a certain sum was refunded to the assessee 
in September, 1956. Subsequently the 
proviso to section 3 (1) (6) was replaced 
with retrospective effect by another pro- 
viso and the earlier assessments were 
validated, Thereafter the assessing 
authority issued a notice to the assessee 
i eadia him to repay thesum refunded 
to him on the ground that by reason of 
the amendment made retrospectively the 
refund made was not proper, That 
demand was challenged by the assessee 
before this Court, and this Court expressed 
the view that: . 


“When the excess over three pies per 
rupee was refunded to the petitioner, it 
was an amount lawfully due to him and 
was properly paid. The only question 
is, whether tlie payment had become 
unlawful or could be deemed to have 
been made under a mistake of law, 
If ex kypothesi the refund was due it 
was due because of the judgment of 
this Court upholding the objection of 
the validity of the charging provision; 
there could be no mistake in Jaw in 
making the refund and the mere fact 
that the proviso has been re-enacted 
with retrospective effect cannot have 
the effect of rendering the refund then 
made either illegal, unlawful or one 
under a mistake of law.......... I 
consider that the demand for the repay- 
ment of the amount refunded is not 
justified by law, and that the petitioners 
are entitled to the reliefs which they 
seek by these petitions,” 


A similar view has been taken in Sundaram 
Iyengar and Sons v. Deputy Commercial Tax 
Officer’, in respect of amending Act XVII 
of 1954. We are, therefore of the view 
that the validating Act XXVIII of 1969 
will not enable the collection of the 
refunded amount straightaway. 


12, The learned Counsel for the peti- 
tioners perhaps realising the above posi- 
tion wanted to submit that in all these 
cases there has been re-assessments in 
pursuance of the amending Act bringing 
to charge the transactions in question and 
that orders of refund had in fact been 
recalled and demands have been issued 
for payment of the tax as reassessed. 


“3, (1960) 11 S.T.G. 443. 
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In fact he has filed affidavits enclosing 
certain re-assessment orders and corres- 
pondence that passed between the defen- 
dants and the sales tax authorities at 
Mysore in support of his statement that 
there have been reassessments bringing 
to charge the transactions in question and 
that they have been made liable to pay 
the sales tax in respect of the said trans- 
actions, The documents filed along with 
the affidavits show that the assessments 
of the petitioners in C.R.P. Nos. 1749, 
1823,1824, 1825, and 1826 of 1970, have 
been reopened for some of the assessment 
years in question, In C.R.P. Nos. 1937 
and 1938 of 1970 more affidavits have 
been filed by the assessees stating that 
they have received show cause notices 
from the sales tax authorities requiring 
them why the assessments should not 
be rectified and why the amounts refunded 
should not be recalled, But the said 
affidavits do not indicate as to what is the 
assessment year to which the proposed 
reassessment proceedings and the demands 
related. It is not, therefore, possible 
to act on those affidavits and hold that 
the defendants have been re-assessed 
in relation to the transactions in question 
which took place in the assessment years 
1961-62, 1962-63 and 1963-64. In the 
other cases no material of any kind has 
been produced to establish that the peti- 
tioners have been re-assessed in respect 
of the transactions in dispute, Theretore, 
except for the cases in which some 
materials have been produced to show 
that reassessments have been made and 
the refunded amounts have been called 
back, we have to proceed in the other 
cases there have been no reassessments nor 
the refunded amounts have been called 
back by the sales tax authorities. In those 
cases where no materials have been 
produced, the decree and judgment of 
the trial Court have to be upheld. In 
C.R.P. No, 1827 of 1970 certain reassess- 
ment orders have been filed but they show 
that the assessee is one Moola Rangappa. 
The petitioner in C.R.P, No. 1827 of 1970 
is one Mooja Rangappa and Company. 
Therefore the above documents are not 
relevant for establishing that the petitioner 
in C,R.P. No, 1827 of 1970 has been 
reassessed by the Mysore Sales Tax 
authorities during the relevant assessment 
years, In respect of the C.R.P, in which 
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materials have been placed to show that 
there has been re-assessments, the matters 
have to be remitted to the trial Court 
for finding out whether the reassessment 
covers the entire period and the trans- 
actions in dispute, and to dispose of the 
cases in the light of the consideration of 
the above material, Therefore C.R.P. 
Nos. 1749, 1823, 1824, 1825 and 1826 of 
1970 are remanded to the trial Court for 
fresh disposal, The documents filed in 
the above C.R.Ps, will be sent to the trial 
Court and the trial Court is directed to 
receive the same and consider the matters 
afresh in the lightof the oral evidence that 
may be adduced by the parties in relation 
thereto, The other Civil revision peti- 
tions are dismissed. There will be no 
order as to costs in any of these petitions. 

This decision will not prejudice the right 
of the defendants toget back the amounts 
decreed as and when they are reassessed 

and forced to pay the sales tax on the 

transactions involved in any of the suits. 


S.J. —— Ordered accordingly, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ‘ 


PRESENT: —V.V. Raghavan, F. 


The Rajalakshmi Mills Limited, 


Uppilipalayam, Singanallur Post, 
Coimbatore and others Appellanis* 


v 


The Singanallur Municipality, by its 
Special Officer, Singanallur, Coim- 
batore Taluq and another 


Madras District Municipalities Aci(V of 1920), 
section 82—Suit for declaration—Legality of 
assessment and levy of property tax—Mill 
premises—Whether falls within the class of 
buildings which can ordinarily be let-—Munict- 
pality adopting percentage basis of estimated 
cost of land and building—Contractor’s method 
—Validity. 

The plaintiff was a public limited com- 
pany owning mill premises. The build- 
ings belonged to a class which can ordi- 





*6.A, Nos. 1103, 761, 1436, 1451, 1461 and 1618 
of 1970, 
a7th September, 1972, 


11] 


marily be let out. The Municipality 
for the purpose of levy of property tax 
assessed the mill premises on its capital 
value and levied property tax on the basis 
of a percentage of the capital value, The 
plaintiff sued for a declaration that the 
assessment and levy of tax were illegal. 


Held, that on a proper construction of 
section 82, sub-clause (2) of the Madras 
District Municipalities Act, the Executive 
Authority will first have to determine 
whether any of the plaintiff’s buildings 
belonged to a class of buildings not ordi- 
narily let in the light of the observations 
contained in Gensral Comnuitee, Madras 
Club v. The City Municipal Council 
of Madras, (1954) 1 MLJ. 671. 
The plaintiff’s buildings did not fall 
under the category of buildings not 
ordinarily let like temples, memorial 
buildings etc, The Executive Authority 
must therefore ascertain the annual 
value of the lands and buildings belonging 
to the plaintiff on the basis provided under 
the main part of sub-clause (2) and not 
adopt the contractor’s method, The 
Executive Authority of the defendant 
acted erroneously in assuming that it was 
in his discretion to adopt any of the 
methods available to them.  [Para. 15.] 


Cases referred to :— 


Madras and Southern Maharatia Railway Go., 
Lid. v. Begwada Municipality, (1944) 2 
M.L.J. 25: ALR. 1944 P.C. 71: I.L.R. 
(1945) Mad. 1: 71 I.A. 113; The General 
‘Committee, Madras Club by its President, 
William James Threlfall v. The City 
Municipal Council of Madras, (1954) 1 
M.L.J. 671; Addison Paints and Chemicals 
(P.) Ltd., Madras v. The Commissioner, 
Corporatios of Madras, (1962) 2 M.L.J. 
440; Patel Gordhandas Hargovindass and 
others w. The Municipal Commissioner of 
An and another, (1965) 1 S.C J. 
15: ALR. 1963 S.C. 1742: (1964) 2 
S.C.R. 608, tee 


Appeals against the decree of the District 
‘Court of Coimbatore in Appeal Suits 
Nos, 162, 165, 164, 159, 158, and 163 of 
1968 dated roth November, 1969, res- 
pectively preferred against the decrees of 
the Court of the Distirct Munsif of 
Coimbatore in Original Suit Nos. 1437, 
1513, 1440, 1439, 1432 and 1438 of 1966. 
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S. Nainarsundaram and V. Natarajan, for 
Appellants. 


S. Mohan and K. Alagiriswami, for Res- 
pondents, 


The Court delivered the following 


JupGMenT:—The above batch of Second 
Appeals raises an important question of 
law regarding the method of assessment 
of buildings owned by the plaintiff in each 
of the cases situate within the Municipal 
limits of the defendant-Municipality 
under section 82 of the Madras District 
Municipalities Act, 1920, The plead- 
ings in each of the suits out of which the 
above batch of Second Appeals have 
arisen are of the same pattern and by way 
of sample I shall set out the pleadings 
in S.A.No, 1103 of 1970, 


2. The plaintiff is a public limited com- 
pany owning the mill premises in D.Nos 

1125 tO 1127 in assessment No. 7936. 
These buildings belong to a class of 
buildings which can ordinarily be let out, 
It was assessed by Uppilipalayam Pan- 
chayat Board to property tax of Rs. 10,700 
under which assessment the Ginnin 

Factory was also included. Now the 
Ginning Factory has been separately 
assessed. The defendant Council was 
constituted as a Municipality from rst 
April, 1965, with the areas comprised in 
Singanallur Panchayat Union by a notifi- 
cation dated 4th March, 1965, published 
in the Fort St. George Gazette, Madras. 
By another notification of even date it 
was provided that the Council would con- 
sist Of 32 councillors, On and from rst 
April, 1965, a Special Officer was appoint- 
ed to discharge the functions of the 
Council, Chairman and the Executive 
Authority. The Council has not been 
formed and the Special Officer has been 
functioning as such, The respondent 
levied property tax from the plaintiff 
from ist June, 1965, on the premises 
owned by him. The tax levied included 
education and library cess, The Special 
Officer for the purpose of levy of property 
tax assessed the mill premises on a capi- 
tal value of Rs. 33,49,164 and sought to 
levy a property tax of Rs. 23,361.22 for 
the half year, The plaintiff’s case is that 
the levy of property tax is illegal] and arbi- 
trary, that the levy should have been only 
on the basis of the annual letting value 
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and not on a percentage of the estimated 
cost of the land and the estimated present 
cost of erecting the building after the usual 
deductions, that the notice of demand for 
three half years was served on the plaintiff 
as 2gth September, 1966, that the assess- 
ment made retrospectively is illegal and 
that there were no notifications authorising 
the levy of library and education cess, 
The suit was laid for a declaration that 
the assessment and levy of tax for the 
three half years demanding from Ist 
April, 1965; is illegal and for issue of a 
permanent injunction restraining the 
defendant from taking any action in fur- 
therance of notices of demand issued for 
the above purpose. : 


3. ‘he Special Officer filed a written 
statement contending that it is open to 
him to adopt either the capital value or 
the rental value basis for fixing the assess- 
ment, that the Education Tax as well as 
the library cess were validly levied and 
that the suit itself was barred under sec- 
tion 354 of the Madras District Munici- 
palities Act. 


4. The District Munsif, Coimbatore, 
dismissed the suit holding that the method 
of assessment of tax adopted by the defen- 
dant was proper, that there was no bar for 
the Civil Court to interfere with the assess- 
ment made by the defendant-Municipa- 
lity and that the assessment of tax was 


legal, 


5. The plaintiff filed A.S. No, 162 of 
1968 to the Court of the District Judge of 
Coimbatore and the learned Judge dis- 
missed the appeal, The present Second 
Appeal has been filed against the said 
judgment, 


6. The contention raised on behalf of 
the appellant in each of the appeals is 
thatthe properties in question do not fall 
under the category of buildings not ordi- 
narily let, thattheyare buildings which 
can be let out and that the annual value 
of the lands and buildings should have 
been determined under the main part of 
sub-section (2) of section 82 of the Madras 
District Municipalities Act, 1920 and 
that the proviso to the said sub-section is 
inapplicable, In other words, the con- 
tention is that the annual value of the 
jands and the buildings of the appellants 
should be determined on the basis of 
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the gross annual rental at which they may 
reasonably be expected to let from month 
to month less a deduction for repairs and 
not on the basis of a percentage of the 
estimated value of the land and the esti- 
mated present cost of erecting the building 
less the depreciation, At this stage it is 
necessary to set out the relevant provisions 
of the Madras District Municipalities 
Act, 1920, Section 81 deals with levy 
of tax on all buildings and lands within 
municipal limits except those exempted 
by or under this Act or any other law in 
pursuance of a resolution of the Council 
determining that a property tax shal] be 
levied, Section 81 (1) of the Act enu- 
merates various components falling under 
the head “‘property tax”. Sub-section 
(2) of section 81 of the Act states that the 
taxes mentioned in section 81 (1) shall 
be levied at such percentages of the annual 
value of buildings, or lands which are 
occupied by or adjacent and appurtenant. 
to, buildings or both, as may be fixed by 
the municipal council. We are not con- 
cerned with the other sub-clauses of 
section 81 of the Act. Section 82 runs 
as follows:— 


“84. (1) Every building shall be 
assessed together with its site and other 
adjacent premises occupied as an 
appurtenance thereto unless the owner 
of the building is a different person 
from the owner of such site or premises, 


(2) The annual value of lands and 
buildings shall be deemed to be the 
gross annual rent at which they may rea- 
sonably be expected to let from month 
to month or from year to year (less a 
deduction inthe case of buildings, of ten 
per cent, of that portion of such annua} 
rent which is attributable to the build- 
ings alone, apart from their sites and 
adjacent lands occupied as an appur-~ 
tenance thereto;) and the said deduc- 
tion shall be in lieu of all allowance 
for repairs or on any other account. 
whatever: 


Provided that— 

(a) in the case of 

(i) any Government or railway build- 
ing or 

(ii) any building of a class not ordi- 
narily let the gross annual rent of which. 


{ 


1] 


cannot, in the opinion of the (executive 
authority), be estimated; the annual 
value of the premises shall be deemed to 
be six per cent, of the total of the esti- 
mated value of the land and the esti- 
mated present cost of erecting the build- 
ing after deducting for depreciation a 
reasonable amount which shall in no 
case be less than ten per centum of 
such cost; and 
(b) machinery (and furniture) shall 
be excluded from valuations under this 
section. 
(3) The (State) Government shall have 
power to make rules regarding the 
manner in which, the peson or 
persons by whom and the intervals 
at which, the value of the land, the 
present cost of erecting the build- 
ing and the amount to be deducted for 
depreciation, shall be estimated or 
revised in any case, or class of cases to 
which clause (a) of the proviso to sub- 
section (2) applies, and they may, by 
such rules, restrict or modify the appli- 
cation of the provisions contained in 
Schedule IV to such case or class of 
cases”, ' 
7. We are here concerned in the above 
second appeals with buildings owned by 
the various private limited Companies, 
who are the appellants. What the 
respondent Municipal Council has done 
is to arrive at tte annual value of the 
premises at 6 per cent of the estimated 
value of the land and the estimated 
present cost of erecting the building 
after deducting the depreciation straight- 
way without making any attempt to 
arrive at the annual value on the gross 
annual rental at which they may reasona- 
bly be expected to let from month to 
month or from year to year, The ques- 
tion for consideration is whether the 
Municipal Council is justified in deter- 
mining the annual value of the premises 
in the manner they have done, The 
contention of the learned Counsel for 
the appellant in each of the appealsis that 
the Municipal Council ought to arrive 
at the annual value of the lands and build- 
ings on the basis of the annual rental 
which a hypothetical tenant of the pre- 
mises in question may pay as rent if let out 
on hypothetical tenant basis and that the 
adoption of a percentage of the estimated 
cost of the land and the building known in 


/ 
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the law of Rating as the contractor’s 
method should have been resorted to only 
as a last resort and only when the hypo- 
thetical tenant basis for arriving at the 
annual value of the lands and buildings 
is not available, There is considerable 
force in the contention of the learned 
Counsel. The language of section 82 (2) of 
the Act lends support to this contention, 
The normal method of arriving at the 
annual value of the lands and buildings 
is provided under the main part of section 
82 p of the Act, There is a proviso 
to that sub-section and the proviso takes 
in (a) Government or Railway building, 
(6) any building of a class not ordinarily 
let the gross annual rent of which cannot, 
in the opinion of the executive authority, 
be estimated and the annual value of 
the premises covered by the proviso 
is deemed to be six per cent of the 
estimated value of the land and the 
estimated ‘cost of the building less 
depreciation, We are concerned in 
the present case not with Govern- 
ment or Railway Buildings, The only 
uestionfor consideration will be whether 
the buildings he'd by the appellants in 
each of the appeals fall under a class not 
ordinarily let the gross annual rental of 
which cannot be estimated, It is only in 
such cases that the contractor’s method of 
arriving at the annual value of the premises 
shall be resorted to, The contention of 
the learned Counsel for the appellants 
is that their buildings can be ordinarily let 
out and therefore the executive authority 
of the respondent should have arrived at 
their annual value on the hypothetical 
tenant basis and only in cases kei in the 
opinion of the executive authority it is 
impossible to estimate the gross annual 
rental value the resort to contractor’s 
method should have been made 
and that the language of the 
proviso that it applies to buildings 
which are not ordinarily let, itself 
shows that it is inoperative to determine 
whether the buildings in question fall 
under the class “Buildings which can be: 
let out” before the proviso is relied on, 


8. All Municipal Corporations in India 
are empowered to levy taxes on all build- 
ings and land within their legal limits 
subject to certain specific exemptions, 
The owners are made primarily liable 
by scme municipalities while in others 
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oth the owners and occupiers are made 
liable, Taxes which they can levy form 
a fixed percentages on the rateable or 
annual value of all the said buildings and 
Jands. The- percentage varies with the 
different municipalities and the made of 
ascertaining the rateable or annual value 
also varies. All the Acts prescribe the 
mode of valuation. The annual value of 
lands and buildings is the gross annual 
rent at which the land or building might 
reasonably be expected to yield from 
month to month or from year to year, 
The annua! value is taken as the annual 
letting value of the premises. There are 
various methods of arriving at the annual 
value. Where the building or land is 
actually let, the rent reserved would 
generally represent the annual value, 
‘but the annual rent may not in many 
cases represent the real annual value. 
It is not the amount which the landlord 
ultimately receives that is the test. Another 
mode at which the value is ascertained is 
‘by estimating the rateable value by putting 
‘some percentage on the capital value of 
land and building. A third method is by 
taking into account the profits of the 
trade done upon the premises. 


9. Ishall refer to afew of the cases con- 
struing section 82 of the Madras District 
Municipalities Act, 1920 and similar pro- 
visions enacted in other States, Before 
I take up the cases, I shall refer to a few 
passages from MHialsbury’s Laws of 
England relating to rating in England, 
In Halsbury’s Laws of England (grd 
Edition) Volume 32, page 79 (para, 109) 
it is stated that where neither actual rents 
nor the profits of trade are available as 
evidence for the contention of rental 
value, a percentage of the capital value 
of the hereditament is in some cases taken 
as evidence, although not necessarily 
conclusive for that purpose. When such 
acourse is taken, the capital value is the 
value for which a hereditament as effective 
for the same purpose as the one to be 
valued could be erected on the site, and 
not the actual cost, nor the depreciated 
selling value, of the particular heredita- 
ment in question. In Ryde on Rating 
(Twelfth Edition) at page 453, chapter 24, 
dealing with valuation by .reference to 
rents, itis stated as follows:—‘"The assess- 
ment of such hereditaments as dwelling 
houses, shops, offices and certain kinds 
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of industry, is usually derived from actual 
Attempts to value dwelling 
houses for rating by reference to their 
capital values or costs of construction have 
been expressly rejected. The actual 
occupier must be regarded. as a possible 
hypothetical tenant, but the rent which 
the occupier actually pays is not neces- 
sarily the measure of the net annual 
value.” 


xo, Chapter 25 deals with valuation by 
reference to comparable assessments, 
Chapter 26 deals with valuation by 
reference to cost or capital value, At 
page 472 the following passages occurs,— 


«Where property is of a kind that is 
rarely let from year to year, recourse 
is sometimes had to interest on capital 
value, or on the actual cost, of land and 
buildings, as a guide to the ascertain- 
ment of the annyal value. The mea- 
sure of net annual value is defined 
by statute as the rent which might, 
reasonably be expected; interest on cost, 
or on capital value, cannot be substi- 
tuted for the statutory measure, but in 
the absence of the best evidence that 
is, actual rents, it can be looked at as 
prima facie evidence in order to answer 
the question of fact what rent a tenant 
may reasonably be expected to pay”. 


Chapter 27 deals with the profits basis, 
although there is no statutory authority 
for using the profits basis, Further profits 
are not rateable, This basis was develop- 
ed by valuers for the assessment of what 
are to-day called public utility under- 
takings. 


xz. The learned Government Pleader 
appearing for the Municipal Council 
contended very widely that it is open to 
the authorities to adopt any basis for 
arriving at the annual value and that the 
contractor’s method adopted by the 
Municipal Council in valuing the appel- 
lants’ property is justified. The learned 
Counsel placed considerable reliance upon 
the judgment of the Privy Council in 
Madras and Southern Maharatta Railway 
Co., Lid, v. Bezwada Municipality?, The 
facts in the above case were that the 
Madras and Southern Maharatta Railway 





I1. (1944) 2 MLL.J. 25: I.L.R. (1945) Mad 1. 
7 iE 113 : ALR. 1944 P.Q. 71. ) 
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Company, Limited, owned certain vacant 
lands within the municipality of Bezwada 
and the Municipality in arriving at the 
annual value of the said lands adopted the 
contractor’s method, The contention of 
the Railway Company was that the con- 
tractor’s method is applicable only to 
properties referred to in the proviso to 
- sub-clause (2) of section 82 viz., to any 
Government or Railway building or any 
building of a class not ordinarily let and 
that the lands belonging to the Railway 
Company falls under the main sub-clause 
(2) to which the contractor’s method was 
inapplicable, The contention on behalf 
of the Municipal Council was that the 
proviso does not impliedly prohibit 
resort to the contractor’s method in every 
case not covered by the proviso, Lord 
Macmillan in delivering the judgment on 
behalf of the Board observed as follows: 


“Their Lordships cannot accept the 
appellant’s argument which in their 
Opinion involves a mis-interpretation of 
the effect of the proviso, The proviso 
does not say that the method of arriving 
at annual value by taking a percentage 
of capital value is to be utilised only in 
the case of theclasses of buildings to 
which the proviso applies, It leaves 
the generality of the substantive enact- 
ment in the sub-section unqualified 
except in so far as concerns the parti- 
cular subjects to which the proviso rela- 
tes. The proper function of a proviso 
is to except and deal with a case which 
would otherwise fall within the general 
language of the main enactment, and 
its effect is confined to that case. 
Where, as in the present case, the lan- 
guage of the main enactment is clear 
and unambigious, a proviso can have 
no repercussion on the interpretation 
of the main enactment, so as to exclude 
from it by implication what clearly 
falls within its express terms. 


It follows thatin theirLordships’ opinion 
the respondents were not precluded 
from adopting a percentage of the 
capital value of the appeilant’s lands 
as a method of ascertaining their 
annual value for the purpose of the 
imposition of property tax merely by 
reason of the fact that this method is 
specifically enjoined in the particular 
instances mentioned in the proviso and 
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that their lands are not included in 
these instances”, 


The above decision is not an authority for 
the position that the Executive authority 
can adopt either the hypothetical tenant 
basis or the contractor’s basis at its choice, 
What the Privy Council stated was that 
the contrastor’s method is not confined 
to the cases falling under the proviso and 
that it can apply to the lands and build- 
ings which may fall under the main sub- 
clause (2) of section 82 of the Act. It 
was not contended before the Privy 
Council that the hypothetical tenant basis 
should first be resorted to and only 
when it is impossible to apply that basis 


the resort to the .contractor’s method 
should be made, 
12, In The General Committee, Madras 


Club by its President, William James 
Threlfall v. The City Municipal Council o 
Madras’, where the corresponding provi- 
sion to section 100 (2) and proviso to the 
Madras City Municipal Act, 1919, came 
up for consideration, dealing with the 
method of arriving at the annual value 
of the then Madras Club, Rajamannar, 
C.J. and Venkatarama Ayyar, J., held 


“that the building in question cannot 
be heid to be a building of a class not 
ordinarilylet, It is notsufficient thata 
building has actually not been let to 
bring it within this category, So many 


buildings in which the owners reside 
are not ordinarily let nor even 
ordinarily intended to be let. But 


they certainly do not belong to the 
category of buildings of a class not 
ordinarily let. The buildings which 
are contemplated as belonging to 
that class are buildings like temples, 
memorial] buildings etc. There is also 
the further fact that in this case there is 
no evidence of an expression of the 
opinion of the Commissioner that the 
gross annual rent of the building 
cannot be estimated, We hold agree- 
ing with the Chief Judge that the buil- 
ding in an is not a building which 
falls within the proviso, It follows 
that the annual value of the premises 
should be fixed according to the 
method provided in section 110 (2)”. 





tr. (1954) 1 M.L.J. 671. 
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13. In Addison Paints and Chemicals (P.) 
Lid., Madras v. The Commissioner, Corpora- 
tion of Madras1, the question which 
arose therein was whether the annual 
value of the building belonging to M/s, 
Addison Paints and Chemicals (P.} Ltd., 
Madras, who were carrying on their 
industry in paints and chemicals at 
No, 37-A/ig and 37-A/2go on the 
Madhavaram High Road, Madras, should 
be under the main part of section 110, 
sub-clause (2) of the City Municipal Act 
or whether the contaractor’s method could 
be adopted for arriving at the annual 


value, Ramachandra Iyer, CJ. and 
Ramakrishnan, J., applied The Gene- 
ral Committee, Midras, Club v. The Gity 


Municipal Gounrcal of Madras?, and held 
that the buildings belonging to the com- 
pany fall under the mainpart of the 
section and, that the proviso is inapplica- 
ble, 


14. In Patel Gordhkandas Hargovindass 


and others v. The Municipal Commissioner, 


Ahmedabad and another*, the Supreme Court 
held that rule 350-A framed by theMunici- 
pal Corporation of Ahmedabad for rating 
open lands read with rule 243 is ulira vires 
sections 73 and 75 of the Bombay Munici- 
pal Boroughs Act (XVIII of 1925) 
Wanchoo, J., who delivered the Judgment 
on behalf of the majority traced the his- 
tory of the rating law in England and the 
history of the use of the word ‘Rate’ for 
the purpose of loca] taxation in England 
andits adoption in the Bombay enact- 
ment. The learned Judge held that the 
legislative history and practice shows that 
the word ‘Rate’ whenever used upto 1935 
with reference to local taxation meant a 
tax on the annual value of lands and build- 
ings and not a tax on the capital value. 
Dealing with rule 350-A levying a per- 
centage on the capital value, the learned 
Judge held that the tax in the present case 
levied directly as a percentage of the 
capital value and, therefore, ultra vres 
the Act. 


15. The result, therefore, is that on a 
proper construction of section 82, sub- 
Klause (2) of the Act the Executive 
‘Authority will first have to determine 


r. (1962) 2 M.LJ. 440. 
2. (1954) 1 ML J. 671. 
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whether any of the applellants’ buildi 
belong to a class of building not ordinaril 
let in the light of the observations con- 
tained in The General Committee, Madr 
Club v. The Citp Muncipal Counal o 
Madras+, It may be seen that in liquida- 
tion proceedings of companies like that o 
the plaintiffs arising under the Companies 
Act, 1956, leases to run such companies 
to safeguard the interests of creditors 
have frequently been ordered by Courts. 
The assumption that such buildings fall 
under the category of building not ordi- 
narily let is erroneous, Further th 
plaintiffs’ buildings do not fall under the 
category Of buildings not ordinarily let 
like temples, memorial buildings etc, 
The Executive Authority must therefore 
ascertain the annual value of the lands 
and buildings belonging to the plaintiffs 
in each of the cases on the basis provided! 
under the main part ofsub-clause (2) 
and not to adopt the contractor’s method, 
The Executive Authority of the defen 
dant-Municipality acted erroneously in 
assuming that it was in his discretion to 
adopt any of the methods available to 
them, 


16. The Second Appeals are, there- 
fore, allowed, The appellants in each 
of the cases, will be entitled to their 
costs, No leave, 


S.J. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—V, Ramaswami, F. 
Sivasankara Pillai and others 


Appeals 
allowed. 


Appellanis* 
D, 
Ponnuswamy Nadar and others 
Respondents. 


Givil Procedure Gode (V of 1908), Order 26, 
rule 17—Suit for injunciton—Examinaton of 
witness on commission—Recording evidence 
without endorsement under Order 18, rule 5— 
Evidence whether admissible—Scope af Order 
26, rude 17. 


Order 26, rule 17, Civil Procedure Code, 
does not generally attract the entire pro- 





tr, (1954) 1 M.L.J. 671. 


*§.A, No. 1053 of 1970. 7th December, 1972. 
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visions of Order 18 relating to examina- 
tion of witnesses to the proceedings before 
a Commissioner. It only makes the 
provisions applicable “‘to the person 
required to give evidence” and for pur- 
poses of the Rule the Commissioner shall 
be deemed to be a civil Court. The 
Commissioner has not been made a 
Judge for the purposes of examining the 
witnesses and the duties of the Judge 
under rules 5 and 6 of Order 18, are not 
attracted under Order 26, rule 17. 
[Para. 3.] 


Cases referred to : 


Ethiraj v. Gopalaswami Chettiar, (1972) 
1 M.L.J. 402 : A.I.R. 1972 Mad. 219: 
(1972) 85 L.W. 150; Kashiram Budhia v. 
Chanujuram Budhia, A.I.R. 1934 Cal. 737; 
Bikarilal Ramcharan Cotton Mills Ltd. v. 
China Cotton Exporters, A.I.R. 1963 Bom. 
59; Nand Kishore v. Lala Shiam Sundar 
Lal, A.I.R. 1938 All. 316. 


Appeal against the decre2 of the District 
Court, Kanyakumari at Nagercoil in 
Appeal Suit Ne. 3 cf 1968, prefered 
against the decree of the Court of the Sub- 
ordinate Judge of Nagercoil in Original 
Suit No, 94 of 1966. 


S. Padmanabhan, for Appellant. 


G. Y. Henderson and S. Samuel, for Respon- 
dents, 


The Court delivered the following 


Jupoment,—Plaintiffs 1, 3 and 4 are 
the appellants. The suit was filed by 
the appellants along with the 2nd plaintiff 
for an injunction restraining the defen- 
dants from interfering with their posses- 
sion and for recovery of a sum of Rs, 300 
as damages. The defence was that 
though the 2nd plaintiff, whose children 
are plaintiffs 1, 3 and 4, is the owner, the 
ist defendant has been in possession 
and enjoyment of the land under an oral 
lease granted by the and plaintiff. The 
trial Court found that the plaintiffs are 
not in possession of the suit property, 
that the defendants are in possession and 
that tke oral lease set up by them was 
true. In regard to the oral lease, in 
addition to the evidence of the st 
defendant, the trial Court relied on the 
admission of the 2nd plaintiff who was 
examined as P.W. 4 on Commission, In 
appeal the lower appellate Court con- 
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firmed the finding that the 1st defendant 
was in possession and the plaintifis were 
not in possession on the date of suit. The 
Jower appellate Court also confirmed the 
finding on the question of oral lease. 


2. In this Second Appeal learned 
Counsel for the appellants contended 
that both tke trial Court and the lower 
appellate Court relied on the eviden-e 
of the 2nd plaintiff who was examined on 
Commission as P, W. 4,but that the record- 
ing of the evidence of P.W. 4 by the 
Commissioner was not in accordance 
with Order 26, rule 17 read with Order 
18, rules = and 6, Civil Procedure Code on 
the ground that the evidence was not 
read over to the witness and explained 
in a language known to her and therefore 
the evidence is inadmissible. The evi- 
dence recorded by the Commissioner 
admittedly do2s not contain the endorse- 
ment as required under Order 18, rule 5, 
Civil Procedure Code, The Comzn issioner 
was examined at the stage of the appeal 
and he admitted that he did not read 
over the evidence to the witness after 
the evidence was recorded. The evidence 
was recorded in English and P.W. 4 
does not know English language. The 
Commissioner bas also stated in tis 
evidence that he had not explained the 
evidence in Malayalam to the and plain- 
tiff after it was recorded, In these cir- 
cumstances the question for consideration 
is whether the evidence is admissible 
at all, 


Order 26, rule 17 (1) reads as follows: 


“Iy (1). The provisions of this Code 
relating tc the summoning, attendanct 
and examination of witnesses, and tO 
the remuneration of, and penalties to 
be imposed upon, witnesses, shall apply 
to persons required to give evidence or 
to produce documents under this Order 
whether the Commission in execution 
of which they are so required has been 
issued by a Court situate within or by 
a Court situate beyond the limits 
of India, and for the purposes of this 
rule the Commissioner shal1 be deemed 
to be a civil Court,” 


As per the provision of this Rule, to a 
person required to give evidence before 
a Commissioner the provisions of the 
Code relating to examination cf witnesses 
shall apply. The question for consi- 
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deration is whether the requirements of 
Rules 5 and 6 of Order 18 relating to 
reading over of the evidence, interpreting 
the same in the language of the witness 
and signing it ‘“‘by the judge who recorded” 
is applicable to the evidence recorded by 
a Commissioner and if it is not recorded 
what is the legal effect of the same. 


g. Order 18 deals with hearing of suit 
and examination of witnesses. Rule 4 
requires that the evidence shai! be taken 
orally in open Court in the presence of 
the Judge, Rule 5 requires the evidence 
to be recorded in a narrative and where 
an appeal lies it shall be read over in 
the presence cf the Judgeand the witness 
and shall be signed bythe Judge. 
Rule 6 requires that where the witness 
gave the evidence in a language different 
from that in which it was recorded, it shall 
be interpreted to him in the Janguage in 
whick it was given, Rule 7 requires the 
evidence to be taken in compliance with 
section 138 of the Evidence Act. Rules 
10 and 11 deal with, ases where the actual 
question and answer have to be recorded 
and how objections to any answer will 
have to be noted Rule 12 enables the 
Court to record any remarks as to demea- 
nour ofwitnesses while under «xamina- 
tion, Rule 17 deals with recalling of 
witnesses, It is seen from the Rules chat 
some rules speakof Court and some 
rules speak of what the Judge in 
whose presence the evidence is recor- 
ded shall have to do, Order 26, rule 
17 does not generally attiact the 
entire provisions of Order 18 relating to 
examination of witnesses to the proceed- 
ings before a Commissioner, It only 
makes the provisions applicable ‘‘to the 
person required to give evidence” and for 
purposes of the Rule the Commissioner 
shall be deemed to be a civil Court, I 
am of opinion that the Commissioner has 
not been made a Judge for the purposes of 
examining the witnesses and the duties 
of the Judge under Rules 5 and 6 of 
Order 18 are not attracted under 
Order 26, rule 17, 


4. The necessity for a certificate as 
required under rules 5 and 6 of Order 
18 in the case of evidence recorded by a 
Judge is based on the fact that a Judge 
who recorded the evidence in Court 
could not be called in evidence in any 
other proceedings where that evidence 
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is sought to be relied on, It was algo 
put on the ground that the public policy 
requires that where the evidence of a 
witness is put against him ina different 
proceeding he should have had an 
opportunity of knowing that the evidence 
recorded is to be used, In the same pro- 
ceedings in cases where it was recorded 
by the Commissioner, the party against 
whom that evidence is sought to be 
relied on could call the Commissioner 
who recorded the evidence as a witness 
and question him on the correctness of 
the record. Further, as already stated, 
tule 17 of Order 26 attracts the provi- 
sions of Order 18 only to the witnesses, 
A witness may be a party or may 
not be a party. If be is nota party 
to the proceedings the evidence 
of that witness could not be relied on in 
any criminal proceedings against that 
witness for perjury or other offence in the 
absence of a certificate appended as 
required under rules 5 and 6 of Order 18. 
That is purely on the basis of public policy 
that a prior statement of an accused 
could not be put against him without 
proof of the knowledge of the contents and 
that it was a statement by the accused. 
So the requirement in a criminal próse- 
cution about the need for a certificate is 
not based on the fact that rules 5 and 6 
had to be complied with by the Com- 
missioner but on a different principle of 
public policy, 


5. The learned Counsel for the appel- 
lants relied on a decision of this Court 
in Ethiraj v. Gopalaswamy Chettiar. That 
was a case where a Small Cause Court in 
recording evidence in an application 
under section g of the Madras City 
Tenants Protection Act did not append 
the certificate as required under rules 5 
and 6. The question related directly 
with reference to the evidence recorded 
in a Court and not the evidence recorded 
by a Commissioner, Even there the 
Court had relied on the decisions which 
dealt with criminal prosecutions, When 
the evidence given by the particular 
witness was sought to be relied on against 
him as an accused, the need for guarantee- 
ing the accuracy of the deposition was 
raised and the deposition without 
a 


1. (1972) 85 L.W. 150: (1972) 1 M.L.J. 402! 
ALR, 1972 Mad, ‘219, i i ne 
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such certificate was held not admissible 
in the criminal prosecution, In fact, 
in some of the decisions cited therein it 
is seen that the recording of the evidence 
in the presence of the Judge and his listen- 
ing to the reading during the time when 
the deposition is interpreted and read 
over to the witnesses though this require- 
ment also is under the same rule 5 was 
held not mandatory and any contraven- 
tion of the same would only amount to an 
irregularity, Ultimately, the learned 
Judge also was of the opinion that the 
Small Causes Court had not recorded the 
evidence as a narrative but had recorded, 
as usually done in Small Causes Courts, 
as memo evidence, Recording of evi- 
dence in an application under section 9 
of the Madras City Tenants Protection 
Act should be in the narrative as while 
hearing that application the Court is 
hearing the matter as a civil Court and 
not as a Small Causes Court, The deci- 
sion will, therefore, have to be restricted 
the facts of that case, 


6. The learned Counsel also relied on 
the decision in Kashiram Budhia v. 
Chanujuram Budhia. Though in one part 
of the judgment the learned single Judge 
of the Calcutta High Court held that 
Order 18, rules 5 and 6 applied to pro- 
ceedings conducted by the Commissioner 
for partition appointed by the Original 
Side of the High Court, on the facts of 
that case it could be seen that a direction 
was given to the Commissioner to 1ecord 
the evidence in a particular way on an 
application by the plaintiff. The order 
appointing the Commissioner gave direc- 
tions to examine witnesses upon Oath or 
solemn affirmation and to take deposi- 
tions in writing and return the same with 
the Commission, The Commissioner 
examined one Surajmull as a witness, 
While he was examining other witnesses, 
Surajmull was prosecuted in a Criminal 
Court under section 162 read with section 
10-B of ‘the Indian Penal Code and the 
statement given by him before the Com- 
‘missioner was sought to be relied on 
against the accused, In a criminal 
revision case in that proceedings, the 
High Court held that inasmuch as the 
deposition had not been read over and 
explained to the witness they were not 
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section ‘86 ‘of the 
and no secondary 


admissible under 
Evidence Act 


` evidence of its contents also was possible 


under section gı of the Evidence Act. 
The plaintiff in that case therefore filed 
an application to the Court to direct the 
Commissioner to record evidence and 
read over and explain the same to the 
witnesses, In that application, the 
learned single Judge gave a direction that 
“with regard to all witnesses who have 
been called and whose examination had 
not been concluded, and with regard to 
all witnesses who may hereafter be called 
at the reference, Mr. J. M. Ghose (Com- 
missioner) should see that the provisions 
of rules 5 and 6 of Order 18 are carried 
ut, that is to say, that the depositions 
should be read over and explained to the 
respective witnesses when each witnesse’s 
evidence is completed, and that, when 
necessary, they should be translated into 
a language which the witnesses under- 
stands, I do not think it necessary to 
give any directions with regard to the 
depositions which have already been 
completed”. Certainly it is open to the 
Court to direct the Commissioner to 
append the certificate as required under 
rules 5 and 6 after reading over the 
evidence and interpreting the same to 
the witnesses, The observation of the 
Judge that rules 5 and 6 of Order 18 are 
applicable to the evidence recorded by a 
Commissioner was an obiter and not the 
ratio of that judgment, If really rules 

and 6 are applicable, no directions nee 

have been given, Further, the Court 
could not have stated that there was no 
direction necessary with regard to the 
depositions which had already been 
completed, This decision was relied on 
by a single Judge of the Bombay High 
Court in Bikarilal Ramcharan Cotton Mills 
Ltd. v. China Cotton Exporters!, where the 
question was whether the Commissioner 
appointed for the purpose of taking 
accounts of a partnership is a Court 
within the meaning of the Civil Procedure 
Code so that on his death a successor 
could continue the proceedings from the 
stage at which his predecessor had left 
under rule 15, Order 18. The Court 
relied on the fact that under rule 17, 
Order 26 the Commissioner shall be 
deemed to be a civil Court, The 
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learned Judge held that the ‘“‘Commis- 
sioner was also a Judge for the purposes 
of the Code”. It is not necessary for me 
to consider the correctness of the judg- 
ment except to say that that was not one 
which considered the question of the 
necessity or the mandatory nature of 
rules 5 and 6 of Order 18 in their appli- 
cation to the recording of evidence by a 
Commissioner, One other decision relied 
on by the learned Counsel for the appel- 
lants is in Nand Kishore v. Lala Shiam 
Sundar Lal1, That was a case where the 
Assistant Collector who constituted the 
Revenue Court under the Agra Tenancy 
Act appointed the Commissioner who 
examined the witnesses behind the back 
of the parties and in a confidential way. 
The Court relied on rule 16 of Order 26 
and section 138 of the Evidence Act for 
holding that the recording of the evidence 
behind the back was illegal. 


47, As already noted, in this case the 
Commissioner was examined as a witness 
though at the appellatestage. There was 
no question as to the correctness of the 
statement recorded and the Commissioner 
was cross-examined only regarding the 
reading over and explaining the evidence 
in the language known to the witness. 
The evidence is also not sought to be relied 
on in a criminal proceeding against the 
witness, In the foregoing circumstances, 
there was nothing illegal in the Courts 
below relying on the evidence of P.W. 4. 
The findings of the Courts below on the 
question of possession and oral lease 
cannot therefore be interfered with. The 
second appeal fails and it is dimissed. No. 
order as to costs. No leave, 


S.J. Appeal 


dismissed, 


eee ASeeens 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction.) 
Present:—M. M. Ismail and K. S. 
Palaniswamy, JF. 


M/s. K. Abdul Azeez Sahib and sons, 
Four Horse Beedi Manufacturers, 


Vellore-4, and others Petitionrs* 
D. 

The Union of India represented by 
the Secretary of Law 


Affairs, Central Secretariat, New 
Delhi, and others Respendents , 


Beedi and Cigar Workers (Conditions of 
Employment) Act (XXXII of 1966), sections 
4 (3), 17 to 23, 26, 27, 31, 37 (3), 7 (1) 
(c\ and 7 \2)—Constitution of India (1950), 
Article 19 (1) (g), 19 (6)—Construction and 
constitutional validity of the provisions of the 
Beedi and Cigar Workers Act, 


There is nothing in section 4 (9) of the 
Beedi and Cigar Workers (Conditions of 
Employment) Act to conclude that the 
matters enumerated therein would be 
applicable only to a contractor and not 
to a trade mark holder. The Act is 
applicable to contractors as well and 
consequently for the purpose of obeying 
and implementing the provisions of the 
Act, a trade mark holder is certainly 
entitled to stipulate in the contract that 
he enters into with the contractor to 
that effect, [Para, 28.] 


The fact that the requirement in sections 
17 to 23 of the Act are not complied with 
at present is no argument against their 
applicability in future, The very langu- 
age of the provisions in question requires 
the employer to comply with these require- 
ments and whether the employer happens 
to be a trade mark ho!der or an indepen- 
dent contractor he will have to comply 
with the said requirements, There is 
nothing uncertain or-impossible in giving 
effect to these statutory requirements, 
All that can be said is that the Act takes 
note of the existing contract system and 





* W.P. Nos, 2680 to 2685, 2688 to Q7II, 2712, 
2727, 2762, 2797, 2847 to 2857, 2919, 3028, 3293. 
3268, 3425, 3477, 3478, 3479, 3480, 3481 and 4466 
of 1968 ; 40, 41, 125, 169, 211 to 213, 227, 231, 
276, ka to 425, 444 to 455, 468, 531, 579, 629, 
711, » 1065, I301, 1926 and 2631 0 1989, 
3211, 3041 and 3730 of 1970 and 2439 of 1971, 

8th September, 1972. 
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secks to introduce changes into the same 
in the interests, and welfare of the labour. 
The provisions in question are not in any 
way opposed to or destructive of the 
contract system as such. These statu- 
tery provisions are for the benefit of a 
large body of worke.s employed in the 
industry and therefore these restrictions 
are imposed in the interests of the general 
public, as contemplated by Article 19 (6) 
of the Constitution, It cannot be con- 
tended that such a welfare legislation 
for the benefit of labour cannot be under- 
taken within the scope of Article 1g (6) of 
the Constitution, The Constitutional 
validity of the identical provisions of the 
Madras Beed Industrial Premises (Liqvi- 
dation of Conditions of Wor), Act 
(XXXII of 1958), has been upheld by 
the Madras High Court in Abdur Rahim v. 
State of Madras, (1981) 2 M.L.J. 42 
and the 'said decision is binding on the 
Court, [Paras. 33 and 34.] 


To a home worker, sections 17 to 23 can 
have no application, because they apply 
only to persons employed in industrial 
premises. Consequently sections 26 and 
27 also cannot have any application to 
home workers, sections 26 and 27 are 
unconstitutional even in respect of the 
employees in industrial premises as con- 
stituting unreasonable restrictions on the 
fundamental rights of the employees to 
carry onjtheir business. From the very 
operation of section 27 (1), it is clear that 
sections 26 and 27 go togcther. Section 
26 does not require that an employes 
should have worked for any particular 
minimum period in a calendar year for 
getting the benefit of annual leave, From 
a comparison of section 26 \1) cf 
the Madras Beedi Industrial Premises 
Act, 1958 and section 26 (1) of the Central 
Act (XXXVI cf 1966), it is clear that 
the draftsmen of the Central Act, while 
borrowing the provision contained in 
section 26 (1) cf the Madras Act omitted 
to include the most crucial and important 
requirement of that section, namely, 
that an employee should have worked 
for a period of not less than 240 days 
during a calendar year, It may be an 
oversight. Nonetheless as the language 
stands, section 26 of the Act applies 
irrespective of the number of days an 
employee has worked during a calendar 
year, There can be no justification for 
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such a provision as it constitutes an un- 
reasonable restriction on the fundamental 
righ ts of the employers to carry on tbeir 
business, Sections 26 and 27, as they 
stand, are wholly unenforceable against 
the trade mark holaers, whether with 
reference to heme workers or with refe- 
rence to employees working in any indi- 
vidual premises, [Paras. 35 and 36.| 


As far as home workers are concerned, 
section 31 can have no application, Its 
very language and in particular, the 
expression, ‘thas been employed for a 
period of six months or more” contem- 
plates continuous and regular working, 
day after day for certain hours and such 
a situation is not present in the case of 
home workers, [Para. 39.] 


Section 37 (3) uses the expression ‘‘estab- 
lishment” and therefore it includes a 
private dwelling bouse. The proviso 
is restricted to a home worker, The 
said sub-section can have no application 
to a dwelling house and a house worker, 
Since a home worker in a beedi industry 
is not required to work regularly for any 
prescribed period of hours in a day or 
even day after day for any specified 
period, from the very nature of the case, 
the provisions contained in the Maternity 
Benefit Act, 1961 are unreasonable with 
regard to such home workers, and there- 
fore they will have no application to 
them. [Para. 40.] 
Sub-section (3) of section 37 is inappli- 
cable to home workers ina beediindustry 
and inso far as the said sub-section makes 
the provision in the Maternity Benefits Act, 
1961, applicable to such home workers, 
the said provision is invalid and unconsti- 
tutional as offending the fundamental 
right of the employers to carry on their 
business, [Para. 41.) 


Section 7 (1) (cì of the Beedi and Cigar 
Workers Act, is void and inoperative, 
There is absolutely nothing in the scheme 
of the Act to show what purpose the clausc 
is intended to achieve in addition to the 
provisions contained in sub-section (2) of 
section 7. This again is a case of an 
attempted copying of the provisions 
contained in the Madras Act (XXXII of 
of 1958), but done clumrily, The guid- 
ance provided for and the restrictions 
imposed on the power of entry of the 
Inspector under se:ton 7 (1) (c) of the 
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Madras Actare absent in section 7 (1) (ec) of 
the Central Act, Power of entry into phe 
premises which include a dwelling home 
in this context is a very serious matter 
and a power to do such a thing will have 
necessarily to be defined and the cir- 
cumstances under which that power can 
be exercised have also necessarily to be 
clearly indicated. In the Madras Act, 
the power of the Inspector is for the pur- 
pose of enforcement of the Act and such a 
provision is missing in section 7 (1) (c) of 
the Central Act. Further under the 
Madras Act, the power is to enter a 
premises only at all reasonabls times. 
The provisions of the Central Act con- 
tained in section 7 (1) (¢) omit the word 
‘*veasonable” and the power is conferred 
in the widest possible terms enabling 
the Inspector to enter the premises “‘at 
all times”. The Madras Act relates 
sub-section (2) of section 7 to section 7 
(1) (c). On the other hand, sub-section 
12) of section 7 of the Central Act does 
not relate it to the power of the Inspector 
under section 7 (1) (c). But the same is 
in very general and wide terms and does 
not indicate the purposes for which the 
Inspector is authorised to enter the pre- 
miscs. The ward “suspecting” is too 
vague to constitute any real guidance 
in the matter, As a matter of fact, 
sections 7 (1) fc) and 7 (2) appear to 
overlap, neither of them containing the 
necessary guideline for exercising the 
power of entry and prescribing the con- 
ditions under which alone the power can 
be exercised. In view of these cir- 
cumstances, section 7 (1) \¢) as well as 
section 7 (2) of the Central Act (XXXII 
of 1966) are ultra vires the Parliament 
since they are in excess of the require- 
ments of Article 19 (5) and rg (6) of the 
Constitution, | Paras. 42 and 43.] 


In so far as the definition of the term 
‘employee’ in the Central Act brings 
within its fold persons not employed by 
the employer or contractor, but working 
with the permission of or under agreement 
with the employer or contractor, it is 
far wider in scope than the definition of 
the term ‘‘workm1n” occurring in section 
2 (s) of the Industrial Disputes Act, 
1947. _ [Para. 45.] 


. Simply because the petitioners will have 
to incur additional expenses for providing 
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benefits to the employees, which are 
admittedly in the interests of the general 
public; it cannot be contended that the 
provisions of the Act are violative of the 
fundamental right of the petitioners to 
carry on their business or they are in 
excess of the permissible limits under 
Article~ 19 (6) of the Constitution, 


[Para. 49.] 


Sections 7 (1) (c), 7 (2), 26 and 27, 
sections 31 and 37 (3) in so far as they 
relate to home workers are ulira vires 
and illegal and unenforceable against 
the petitioners, who are trade mark 
holders in beedis and contractors in the 
manufacture of beedis, Sections 7 (1) 
(c), 7 (2), 26 and 27 of the Central Act 
are ulira vires and illegal and unenforce- 
able against the petitioners who are 
manufacturers of cigars and cigar 
rollers, [Paras. 55, 58 and 63.] 
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Petitions praying thatin the circumstances 
stated in the respective affidavits filed 
therewith, the High Court will be pleased 
to:(1) declare the Beedi and Cigar workers 
(Conditions of Employment) Act, 1966, 
illegal, void and inoperative in law and 
violative of the respective petitioner’s 
fundamental rights under Articles 14 and 
19 (1) (f) and (g) of the Constitution of 
India and issue writs of mandamus restrain- 
ing the respondents from enforcing the 
said Act against the petitioner in W.P. 
Nos, 2680 to 2685, 2688 to 2701, 2711, 
2712, 2727, 2762, 2797; 3028, 3268, 3477, 
3478 to 3481 and 4466 of 1968, 40, 41, 
169, 211, 212 (P.), 213 (P), 227, 231, 
276, 415 tO 425; 444 tO 455, 531, 579, 
629, 711, 849, 1065, 1301 and 2631 of 
1969; (2) issue a writ of mandamus 
restraining the respondents from enforcing 
any of the provisions of the Beedi and 
Cigar Workers (Conditions of Employ- 
ment) Act, 1966 in respect of the peti- 
tioner (in W.P. No. 125 of 1969); (3) 
issue a writ of mandamus directing the 
respondents to forbear from giving effect 
to the provisions of the Beedi and Cigar 
Workers (Conditions of Employment) 
Act, 1966 (XXXII of 1966) including 
collection of any fees in relation to the 
petitioner’s of manufacturing beedies (in 
W.P. No. 1926 of 1969); (4) issue a 
writ of mandamus forbearing the State of 
Tamil Nadu and its officers from enfor- 
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cing the provisions of sections 3 and 4 
of the Beedi and Cigar Workers (Condi- 
tions of Employment) Act, 1966, in 
their entirety and sections 5 to 27 of the 
said Actin respect of the ‘home workers” 
as defined under section 2 (f) (1) of the 
said Act against the petitioner (in W.P. 
No. 3730 of 1970); (5) issue writs of 
mandamus forbearing the respondents 
from giving effect to the provisions of the 
Beedi and Cigar Workers (Conditions of 
Employment) Act, 1966 (Act XXXII 
of 1966) and the Rules framed by the 
Government of Madras under the said 
Act by declaring the Act and Rules as 
void, ultra vires, unconstitutional and 
beyond the lees ccmpetence and 
as infringing the fundamental rights of 
the petitioner’s (in W.P. Nos, 2856, 2857, 
3223, 2847 to 2855 of 1968 and 468 
of 1969); (6) declare the provisions of 
Beedi and Cigar Workers (Conditions of 
Employment) Act, 1966 (Act XXXII 
of 1966) as ultra vires and issve a writ of 
mandamus restraining the respondents from 
giving effect to the aforesaid prcvisions 
of the Act and Rules made thereunder in 
W.P. No. 2919 of 1968; (7) issue a writ 
of mandamus directing the respondents to 
forbear from enforcing the provisions of 
the Beedi and Cigar Workers (Conditions 
of Employment) Act, 1966 and the Rules 
framed thereunder in relation to the peti- 
tioner’s business in beedies carried on 
under the name and style of ‘S. Khader 
Khan Son’ at Shevvapet, Salem (in W.P. 
No. 3425 Of 1968); (8) issue writs of 
certiorari calling for the records relating 
to the Government Memo, No, 111765/ 
C-III/69-4, dated 1st June, 1970, issued 
by the third respondent and quash the 
order made therein, (in W.P. No, 3211 
and 3641 Of 1970); (9) issue a writ of 
mandamus forbearing the respondents from 
enforcing the Beedi and Cigar Workers 
(Conditions of Employment) Act, 1966 
and the rules framed thereunder against 
the petitioner so that justice may be done 
as the aforesaid Act is illegal, void and 
inoperative in law and violative of the 
petitioner’s fundamental rights under 
Articles 14 and 1g (1) (f) and (g) of 
the Constitution of India fin W.P. No, 
2439 Of 1971). 


K. K. Venugopal, V. Manivannan, A, Ibrahim 
Khan, C. Narayanan, V. Srinivasan, S. N. 
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V. P. Raman and N. R. Chandran, T. Rama- 
lingam, A. Kamala Devi, M. A. Rajagopalan, 
M. V. Chandran, N. Maninarayanan, R. 
Nadanasabapathy and Sheila Rajendran, for 
Petitioners, 


The Advocate-General for the Central 
Government Standing Counsel, for 
Respondents, 


The Judgment of the Court was delivered 
by 


Ismail, J.—This batch of writ petitions 
raises a question regarding the construc- 
tion and constitutional validity of several 
provisions of the Beedi and Cigar Workers 
(Conditions of Employment) Act, 1966 
(Central Act II of 1966), herein- 
after referred to as the Act, The petitioners 
in Writ Petitions Nos, 2680 to 2685, 
2688 to 2701, 2711, 2712, 2727, 2762, 
2797, 2847 to 2857, 2919, 3028, 3223, 
3268, 3425, 3477 and 4466 of 1968; 
227, 468, 503, 531, 629, 579, 711, 849, 
1065, 1g01 and 1926 of 1969; 3211, 
3641 and 3730 of 1970 and 923 to 928 of 
1971 are what are known as trade mark 
holders in beedies, The petitioners in 
Writ Petitions Nos, 415 to 425 of 1969 
and 444 to 455 of 1969 call themselves as 
contractors in the manufacture of beediss, 
attached to the petitioner in W.P. No. 
227 of 1969. The petitioners in Writ 
Petitions Nos, 40, 41, 169, 211, 212, 213, 
231, 276 and 2631 of 1969 and 2848 of 
1970 are manufacturers of cigars. The 
petitioners in W.P. No. 125 of 1969 are 
cigar rollers attached to the petitioner in 
W.P. No. 40 0f 1969. All these peti- 
tioners challenge the applicability of the 
Act to them on different grounds, 


a. There is a long history behind the 
Act, gatherable from the judicial decisions 
as well as from the reports of the various 
commissions appointed by the Govern- 
ment, The process of manufacture of 
beedi is a very simple one, Bundles of 
wrapper leaves are soaked in water to 
soften them and then they are cut with a 
pair of scissors into rectangular shape of 
average dimensions, ‘The wrapper leaves 
are mainly obtained from the tendu plants 
which grow in wild forests of Chanda and 
Bhandara districts in the Vidharbha 
region of the State of Maharashtra and in 
certian other States, In order to cheapen 


(1973 


the cost of production, the manufacturers 
mix inferior quality of tobacco with this 
tobacco, A small quantity of tobacco is 
put on the leaf ane that is rolled into a 
triangular manner between the fingers 
and the palms of the hand into a conical 
shape and the top of the broad end is 
closed by bending it over the wrapper 
with the fingers. The other tip is tied 
with a piece of thread of varying colours 
according to the choice of the manufac- 
turer. The quality of the beedi and its 
popularity depend upon the quality of 
the wrapper leaf, the quantity of tobacco 
and the nature of the mixture. The 
various trade mark holders distinguish 
their beedies-with reference to the parti- 
cular process of mixture, This process 
of manufacture itself will show that it can 
be done at any place by a human indivi- 
dual without the aid of any machine or 
tool except the scissors referred to above. 
It does not require any specified and 
demarcated place equipped with any 
instrument or tool, Itis this very simpli- 
city of the process of the manufacture that 
has been responsible for the failure on the 
part of the Government to apply success- 
fully the various legislations meant for 
the welfare of the labour to the workers 
in this industry of manufacture of beedies 
and cigars, 


3. The manufacture of beedies is carried 
out through different systems known as 
contract system, out of work system and 
direct employment system, In the case 
of a contract system, the manufacturer 
or the trade mark holder issues beedi 
leaves and tobacco to an intermediary 
called contractor, who engages Jabour 
for rolling the beedies and supplies the 
finished products to the trade mark 
holder. The contractor who takes the 
beedi leaves and tobacco from the Trade 
Mark holder may maintain an establish- 
ment of his own in which he can collect 
the beedi rollers who roll the beedies or 
he.in his turn may distribute the beedi 
leaves and tobacco to individual rollers 
who do the rolling in their respective 
dwelling houses and supply the finished 
products to the contractor, The trade 
mark holder maintains a small establish- 
ment from which the beedi leaves and 
tobacco are issued and in which the fini- 
shed products are received and ultimately 
packed, 
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4. With regard to the out of work system, 
the trade.mark holder issues the beedi 
leaves and the tobacco to various beedi 
rollers directly who take the same to their 
own places, roll them into beedies by 
themselves with the assistance of the 
members of their family and return the 
finished products to the trade mark 
holder. In sucb a case, each worker 
would have a pass book issued under the 
Central Excise Rules showing the maxi- 
mum quantity of tobacco permitted to 
be in the possession of the worker. The 
quantity of tobacco issued by the trade 
mark holder to the worker is also entered 
in that pass book. 


5. As far as the direct employment 
system is concerned the trade mark holder 
himself maintains an establishment in 
which he collects the beedi rollers who 
roll the beedies in the said premises itself. 


6. Inevery one of these cases, the trade 
mark holder has got the right to reject 
what he considers to be sub-standard or 
defective beedies. When they are so 
rejected, the beedies are broken and the 
tobacco is removed and reissued. When 
the contract system is adopted, there is a 
possibility of double rejection, The con- 
tractor himself, when collecting the rolled 
beedies rejects what he considers to be 
defective and sub-standard beedies and 
when the contractor supplies the finished 
products to the trade mark holder, the 
latter in his turn, has got the right to 
reject what he considers to be sub-standard 
or defective beedies. 


7. As far as the direct employment sys- 
tem is concerned, it does not present 
any difficulty whatever. The ade mark 
holder is the employer and the beedi 
rollers are his employees and the rela- 
tionship of master and servant exists 
' between the two. However, some argu- 
ment has been advanced even with 
regard to this, based on certain alleged 
peculiar features involved in the working 
of this system, When a contractor has an 
establishment of his own and collects the 
beedi rollers in his premises where the 
rolling is done, that again may not present 
any difficulty, becavse the relationship 
of master and servant can be said to be 
present between the two, subject of course 
to the qualification referred to above. 
However, when the contractor or the 
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manufacturer issues the beedi leaves and 
tobacco to the beedi rollers who take them 
to their dwelling houses, where they 
roll the beedies by themselves or with the 
help of the members of the family as and 
when they find leisure, the system is said 
to present some difficulty in the form of 
there being no relationship of master and 
servant between the two in the sense that 
the time of the beedi rollers is not entirely 
at the disposal of the trade mark holder 
or the contractor as the case may be and 
they have no control or supervision over 
the manner of the rolling of the beedies, 
Even in cases where the trade mark holder 
or the contractor maintains an establish- 
ment of his own in which the beedi rollers 
are collected and where the rolling of the 
beedies is done, the peculiar features are 


said tobe: The beedi rollers can come at 
any time they please and there are no 
fixed hours for their coming and working 


and there is no requirement that they 
should come day after day and engage 
themselves in rolling beedies, since they 
are paid only on the basis of piece rate 
and they get wages only for the work they 
do, They may come whenever they 
like and if they are not inclined to work 
on any particular day, neither the trade 
mark holder nor the contractor has any 
power to compel them to come and do the 
beedi rolling and there is no obligation on 
their part to be present at the establish- 
ment for the purpose of rolling the beedies 
at any specified time. It is these special 
features which have eluded the applica- 
tion of the labour welfare measures like 
the Factories Act and other allied and 
similar legislations to the beedi industry. 
At the same time the Government and the 
Legislature had been feeling that the beedi 
workers required protection from the 
exploitation of the trade mark holders. 
Their working conditions were reported 
upon by several committees, one such 
being the committee under the Chairman- 
ship of Mr. D.V. Rege, I.C.S. appointed 
by the Government of India in 1944. 
In 1946, the Government of Madras 
appointed a Court of Enquiry to enquire 
into the labour conditions in beedi, cigar, 
snuff, tobacco curing and tanning indus- 
tries. That Court of Enquiry . again 
submitteditsreport. There is yet another 
report by Mr. M.A. Natarajan. It is 
unnecessary to refer tò these-reports very 
elaborately since a detailed reference 
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has been made to them in the judgment 
of this Court in Abdul Rakim v. | State 
of Madras, represented by the Secretary, 
Department of Industries, Labour and Go- 
operation, Fort St, George, Madras, which 
considered the construction and the very 
constitutional validity of the provisions 
of the Madras Beedi Industrial Premises 
(Regulation of Conditions of Work) Act 
(Madras Act XXXII of 1958), herein- 
after referred to as the Madras Act. 
A number of persons who were ccnnected 
with the beedi industry challenged the 
validity of that Act, and this Court 
except for striking off the definition of 
the term ‘‘employer’’ in section 2 (g) (i) 
of the Madras Act upheld the validity of 
that Act by that judgment. Similar 
measures were enacted by one or two 
Legislatures of other States in the country. 
However, the Act came to be passed by 
Parliament with the avowed object 
of making it applicable to the entire 
country. The Statement of objects 
and reasons appended to the Bill which 
became the Act stated: 


‘‘The working conditions prevailing in 
the beedi and cigar establishments are 
unsatisfactory. Though at present the 
Factories Act, 1948 applies to such esta- 
blishments, there has been a tendency 
on the part of employers to split their 
concerns into smaller units and thus 
escape from the provisions of the said 
Act. A special feature of the industry is 
the manufacture of beedies through con- 
tractors and by distributing work in the 
private dwelling houses where the workers 
take the raw materials given by the 
employers or the contractors, Employer- 
employee relationship not being we'l- 
defined the application of the Factories 
Act has met with difficulties, The labour 
is unorganised and not able to look 
after its interest, 


2, One or two State Governments 
passed special Acts to regulate the con- 
ditions of work of these workers but 
found themselves unable tc enforce 
the law owing to the fact that the industry 
is highly mobile and tended to move 
on to an area where no such restrictive 
laws prevailed. It became necessary 
therefore to have central legislation on 
Sa aaa a i rr 
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the subject." The bill seeks to provide 
for the regulation of the contract system 
of work, licensing of beedi and cigar indus- 
trial premises and matters like health, 
hours of work, spreadover, rest periods, 
overtime, annual leave with pay, distri- 
bution of raw materials etc.” 


The Act, except section 3, was brought 
into forcein the State of Tamil Nadu with 
effect from ist July, 1968 and section 3 
itself was notified to come into force with 
effect from 1st August, 1968. On 2gth 
August, 1968, the State Government in 
pursuance of the powers conferred onit by 
section 44 of the Act promulgated rules 
which fixed the rates of licence fees and 
also set out the circumstances under 
which alone an employer was entitled to 
reject beedies which were defective or 
sub-standard and similarother matters, 
It was at this stage these writ petitions 
were filed challenging the contitutional 
validity of the provisions of the Act and 

raying for a declaration that the Act 
1s illegal, void and inoperative in law and 
violative of the fundamental rights of the 
petitioners under Articles 14 and rọ (1)(f) 
and (g) of the Constitution of India, 
The petitioners also prayed for the issue 
of a writ of mandamus in each case, res- 
training the respondents herein, namely, 
the Union of India and the State of 
Tamil Nadu from enforcing the provi- 
sions of the Act against the various 
petitioners, 


8, For the purpose of understanding the 
arguments advanced in support of these 
writ petitions, it is necessary to refer to 
the salient provisions of the Act. Section 
2 of the Act defines the various terms 
and expressions and we are extracting 
in this judgment the expressions and terms 
whose definitions have been the subject- 
matter of elaborate argument and dis- 
discussion before us. 


“Section 2 fd) ‘contractor? means a 
person who, in relation toa manufac- 
turing process, undertakes to produce 
a given result by executing the work 
through contract labour or who engages 
labour for any manufacturing process 
in a private dwelling house and include 
a sub-contractor, agent munshi, thekedar 
sattedar, 


Section 2 (e) ‘contract labour’ means 
any person engaged or employed iņ 
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any premises by or through a contractor 
with or without the knowledge of the 
employer, in any manufacturing process, 


Section 2 (f) ‘employee’ means a person 
employed directly or through any agency, 
whr ther for wages or not, in any esta- 
blishment to do any work, skilled, 
unskilled, manual or clerical, and includes: 


(i) any labourer who is given raw 
materials by an employer or a contrac- 
tor for being made into beedi or 
cigar or both at home (hereinafter 
referred to in this Actas ‘home worker’ 
and 


(ii) any person not employed by an 
em ie or a contractor but working 
wi e permission of, or under agree- 
ment with, the employer or contractor, 


Section 2 (g) ‘employer’? means,— 
(a) in relation to contract labour, the 
principal employer, and 


‘6) in relation to other labour, the 
person who has the ultimate control 
over the affairs of any establishment 
or who has, by reason of his advanc- 
ing money, supplying goods or other 
wise, a substantial interest in the control 
of the affairs of any establishment, and 
includes any other person to whom the 
affairs of the establishment are entrusted 
whether such other person is called 
the managing agent, manager, superin- 
tendent or by any other name. 


Section 2 (A) ‘establishment ’ means 
any place or premises including the 
precincts thereof in which or in any 
part of which any manufacturing 
process connected with the making of 
beedi or cigar or both is being, or is 
ordinarily, carried on and includes an 
industrial premises, 

Section 2 (i) ‘industrial premises’ 
means any place or premises (not being 
a private dwelling house), including 
the precincts thereof, in which or in any 
part of which any industry or manufac- 
turing process connected with the 
making of beedi or cigar or both is 
being, or is ordinarily, carried on 
with or without the aid of power. 


Section 2 (m) ‘principal employer’ 
means a person for whom or on whose 
behalf any contract labour is engaged 
or employed jn an establishment, 
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Section 2 (n) ‘private dwelling house,’ 
means a house in which persons enga- 
gedinthe manufacture of beedior cigar 
or both reside.” 


With reference to the above definitions, 
two important features have to be noticed. 
Section 2 (g) (a) is restricted to contract 
labour only and the word, “ employer ”’ 
in that provision has to be understood in 
the context of the definition of the term, 
“ contract labour’? in section 2 (e) and 
the definition of the term, “ principal 
employer ” in section 2 (m). The very 
definition of the term , “ principal em- 
ployer’? contemplates some other person 
engaging or employing contract labour 
in any establishment on behalf of or for 
another person, in the instant case, the 
trade mark holder. The definition of 
the term, “‘ contract labour” itself im- 
plies that the actual employment of the 
particular labour need not be with the 
knowledge of the employer. 


9. It is against the background of these 
provisions, an argument was advanced on 
behalf of the trade mark holders that the 
trade mark holders cannot be treated as 
employers with reference to the beedi 
rollers engaged by their contractors, who 
are actually independent contractors and 
it is the contractors who alone can be des- 
cribed as employers, This argument 
was advanced on the assumption that a 
trade mark holder has nothing whatever 
to do with the actual labour engaged by 
his contractor, that under the agreement 
entered into between the trade mark 
holder and the contractor it is the exclu- 
sive responsibility of the contractor to 
engage labour of his choice and the trade 
mark holder has no concern with the 
actual manner of the rolling of the beedies, 
that all that the trade mark holder is 
interested in is only the finished products, 
namely, the rolled beedies, and that there- 
fore the labour employed by the contrac- 
tor cannot be said to be on behalf of or 
for the trade mark holder and conse- 
quently the trade mark holder, will not 
fall within the scope of the expression, 
‘*employer”’ used in the Act. far as 
section 2 (g) (b) is concerned, there can 
be no difficulty, because section 2 (g) (a) 
and section 2 (g) (b) from the very 
language are mutually exclusive and 
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section 2 (g) (5) has reference to the con- 
trol over the affairs of any establishment. 


ro. The next feature that has to be 
noticed is the definition of the two terms, 
“ establishment” and ‘industrial pre- 
mises’’, The expression, ‘‘ establish- 
ment’? is very wide and any place or pre- 


mises including a private dwelling house ` 


will fall within the scope of that expres- 
sion. On the other hand, the expression, 
“ industrial premises’’ is carved out of 
“ establishment? excluding private 
dwelling house. Therefore, it is clear that 
whenever any particular provision refers 
to “ industrial premises ’’, it will not apply 
to a private dwelling house. 


ax. Section 3 of the Act provides that no 
employer shall use or allow to be used any 
place or premises as an industrial premises 
unless he holds a valid licence issued 
under the Act and no such premises shall 
be used except in accordance with the 
terms and conditions of such licence. 
Section 4 deals with the necessity for apply- 
ing for a licence, the particulars to be 
mentioned in the application and the 
matters which should be taken into 
account by the licensing authority in 
deciding to grant or refuse the licence 
applied for. Section 5 provides for an 
appeal against refusal of a licence. Sec- 
tion 6 enables the State Government to 
appoint officers to function as Inspectors 
for the purpose of the Act. Section 7 
deals with the powers of Inspectors. 
Sections 8 to 16 deal with certain require- 
ments to be complied with by an employer 
in an industrial premises and they are 
confined only to industrial premises, 
Section 8 deals with cleanliness in the 
industrial premises, while section 9 deals 
with the provision for maintenance of 
such standards of lighting, ventilation 
and temperature as may be prescribed, 
in the industrial premises. Section 10 
prohibits overcrowding in industrial pre- 
mises. Sections If, 12 and 13 deal with 
the provision of drinking water, latrines 
and urinals and washing facilities res- 
pectively in the industrial premises. 
Section 14 states that in every industrial 
premises wherein more than fifty female 
employees are ordinarily employed, there 
shall be provided and maintained a suit- 
able room or rooms for the use of children 
under the age of six years of such female 
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emplo Section 15 insists on the 
provision of such first-aid facilities as may 
be prescribed, in the industrial premises. 
Section 16 states that the State Govern- 
ment may, by rules, require the employer 
to provide and maintain in every industrial 

remises wherein not less than two 

undred and fifty employees are ordinarily 
employed, a canteen for the use of the 
employees. Section 17 deals with work- 
ing hours in the industrial premises while 
section 18 provides for wages for over- 
time work in such industrial premises. 
Section 19 deals with interval for rest, 
while section 20 deals with spread over 
of the working hours. Section 21 insists 
upon weekly holidays being made 
available. Section 22 deals with notice 
of periods of work and section 23 states 
that the hours of work in the industrial 
premises should correspond with the 
notice under section 22. Section 24 
prohibits employment of children, while 
section 25 prohibits employment of woman 
or young person in any industrial pre- 
mises except between 6 a.M. and 7 p.m, 
Section 26 deals with annual leave with 
wages and in view of the argument 
advanced with reference to that section as 
well as section 27, it is necessary to 
extract those two sections and we do so. 


“Section 26. Annual leave with wages. 
(1) Every employee in an establishment 
shall be allowed in a calendar year leave 
with wages— 

(i) in the case of an adult, at the rate of 
one day for every twenty days of work 
performed by him during the previous 
calendar year ; 


(i) in the case of a young person at the 
rate of one day for every fifteen days of 
work performed by him during the pre- 
vious calendar year. 

Explanation : The leave admissible under 
this sub-section shall be exclusive of all 
holidays whether occurring during, or at 
the beginning or at the end of the period 
of leave. 

(2) If an employee is discharged or dis- 
missed from service or quits employment 
during the course of the year, he shall be 
entitled to leave with wages at the rate 
laid down in sub-section (1). 


(3) In calculating leave under this section, 
any fraction of leave of half a day or more 


uj 


shall be treated as one full e leave and 
any fraction of less than half a day shall 
be omitted. 


(4) If any employee does not, in any 
calendar year, take the whole of the leave 
allowed to him under sub-section (1), the 
leave not taken by him shall be added 
to the leave to be allowed to him in the 
succeeding calendar year : 


Provided that the total number of days 
of leave that may be carried forward to a 
succeeding year shall not exceed thirty 
in the case of an adult or forty in the case 
of a young person. 


ABDUL AZBEZ SAHIB v. UNION 


(5) An application of an employee for the 
whole or any portion of the leave allowed 
under sub-section (1) shall be in writing 
and ordinarily shall have to be made 
sufficiently in advance of the day on 
which he wishes to leave to begin. 


(6) If the employment of an employee 
who is entitled to leave under sub-section 
(1) is terminated by the employer before 
he has taken the entire leave to which he 
is entitled, or if having applied for leave 
he has not been granted such leave, or if 
the employee quits his employment before 
has taken the leave, the employer shall 
pay him the amount payable under sec- 
tion 27 in respect of leave not taken and 
such payment shall be made, where the 
employment of “the employee is ter- 
minated by the employer, before the 
expiry of the second working day after 
such termination and where the employee 
quits his employment on or before the 
next pay day. 


(7) The leave not availed of ‘by an 
employee shall not be taken into consi- 
deration in computing the period of any 
notice required ta be given before dis- 
charge or dismissal,” 


“27. Wages during leave pertod.—(1) For 
the leave allowed to him under section 26, 
an employee shall be paid at the rate 
equal to the daily average of his total full 
time earnings for the days on which he had 
worked during the month immediately 
preceding his leave exclusive of any over- 
time earnings and bonus but inclusive of 
dearaess and other allowances, 


Explanation I.—In this sub-section, the 
expression ‘total full tim: earnings’ in- 
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cludes the cash equivalent of the advan- 
tage accruing through the concessional 
sale to employees of the foodgrains and 
other ie as the employee is for the 
time being fully entitled to, but does not 
include bonus: 


Explanation II,—For the purpose of deter— 
mination of the wages payable to a home 
worker during leave period or for the pur- 
pose of payment of maternity benefit to 
a woman home worker ‘day’ shall 
mean any period during which such home 
worker was employed during a period of 
twenty four hours commencing at mid- 
night, for making beedi or cigar or both. 


(2) An employee who has been allowed 
leave for not less than four days in the case 
of an adult “and five days in the case of 
a young person shall before his leave 
begins be paid wages due for the period 
of the leave allowed.” 


Section 28 deals with the application of the 
Payment of Wages Act, 1936, to indus- 
trial premises. Section 29 makes some 
special provisions for the wetting or 
cutting of beedi or tobacco leaves by the 
employees, while section 30 deals with 
onus as to age. Another section on 
which considerable argument was advanc- 
ed before us is section 31 and we are 
extracting the same below : 


“Section 34. Notice of dismissal.—(1) No 
employer shall dispense with the services 
of an employee who has been employed 
for a period of six months or more except 
for a reasonable cause and without giving 
such employee at least one month’s 
notice or wages in lieu of such notice : 


Provided that such notice shall not' be 
necessary if the services of such employee 
are dispensed with on a charge of mis- 
couduct supported by satisfactory evi- 
dence recorded at an inquiry held by the 
employer for the purpose. 


(2) (a) The employee discharged, dis- 
i or retrenched may appeal to such 
authority and within such time as may be. 
prescribed either on the ground that there 
was no reasonable cause for dispensing 
with his services or on the ground that he 
had not been guilty of misconduct as 
held by the employer or on the ground 
that such punishment of discharge or 
dismissal was severe, f 
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(6) The appellate authority may, after 
giving notice in the prescribed manger to 
the employer and the employee, dismiss 
the appeal or direct reinstatement of the 
employee with or without wages for the 
period during which he was kept out of 
employment or direct payment of com- 
pensation without reinstatement or grant 
such other relief as it deems fit in the cir- 
cumstances of the case. 


(3) The decision of the appellate autho- 
rity shall be final and binding on both 
the parties and be given effect to within 
such time as may be specified in the 
order of the appellate authority.” 


Section 32 provides for penalty for obs- 
tructing an Inspector, while section 33 is 
a general provision dealing w th penalty 
for offences. Sub-section (1) of section 
33 is as follows :— 


« Saye as otherwise expressly provided 
in this Act, any person who contra- 
venes any of the provisions of this Act 
or of any rule made thereunder, or 
fails to pay wages or compensation in 
accordance with any order of the appel- 
late authority passed under clause (b) 
of sub-section (2) of section 31, shall 
be punishable, for the first offence, 
with fine which may extend to two 
hundred and fifty rupees and for a 
second or any subsequent offence with 
imprisonment for a term which shall 
not be less than one month or more than 
six months or with fine which shall not 
be less than one hundred rupees or 
more than five hundred rupees or with 


both.” 


Section 34 deals with offences by com- 
panies. Section 35 provides for indem- 
nity in favour of persons for anything 
which is in good faith done or intended to 
be done under this Act or any rule or 
order made thereunder. Section 36 deals 
with cognizance of offences, Section 37 
provides for the application for the 
Industrial Employment (Standing Orders) 
Act, 1946, and the Maternity Benefit Act, 
1961, to every industrial premises under 
the Act and that sectioa reads : 


«c Section 37. Application of the Industrial 
Employment (Standing Orders) Act, 1946 and 
the Maternity Benefit Act, 1961.—(1) The 
rovisions of the Industrial Employment 
Standing Orders) Act, 1946, shall apply 
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to every industrial premises wherein 
fifty or more persons are employed or 
were employed on any one day of the 
preceding twelve months as if such indus- 
trial premises were an industrial establish- 
ment to which that Act has been applied 
by a notification under sub-section (3) of 
section 1 thereof, and as if the employee 
in the said premises were a workman 
within the meaning of that Act. 


(2) Notwithstanding anything contained 
in sub-section (Í), the State Government 
may, after giving not less than two months’ 
notice of its intention so to do, by notifica- 
tion in the Official Gazette, apply all or 
any of the provisions of the Industrial 
Employment (Standing Orders) Act, 
1946, to any industrial premises wherein 
less than fifty employees are employed or 
were employed on any one day of the 
preceding twelve months as if such indus- 
trial premises were an industrial esta- 
blishment to which that Act has been 
applied by a notification under sub- 
section (3) of section 1 thereof and as if 
the employee in the said premises were a 
he within the meaning of that 
ct. 


(3) Notwithstanding anything contained 
in the Maternity Benefit Act, 1961, the 
provisions of that Act shall apply to every 
establishment as if such establishment 
were an establishment to which that Act 
has been applied by a notification under 
sub-section (1) of section 2 thereof : 


Provided that the said Act shall, in its 
application to a home worker, apply 
subject to the following modifications, 
namely : 


(a) in section 5, in the Explanation to sub- 
section (1), the words ‘or one rupee a 
day, whichever is higher’ shall be omitted ; 
and 


(b) sections 8 and 10 shall be omitted.” 


Section 38 states that Chapter IV and 
section 85 of the Factories Act, 1948 
shall apply to an industrial premises and 
the rest of the provisions of that Act shall 
not apply to any industrial premises. 
Section 39 (1) states that the provisions 
of the Industrial Disputes Act, 1947, shall 
apply to matters arising in respect of 
every industrial premises, while sub-sec- 
tion (2) states that notwithstanding any 
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thing contained in sub-section (1), a 
dispute between an employer and 
employee relating to (a) the issue by the 
employer of raw materials to the em- 
Ployees, (5) the rejection by the employer 
of beedi or cigar or both made by an 
employee, and (c) the payment of wages 
for the beedi or cigar or both rejected 
by the employer, shall be settled by such 
authority and in such summary manner 
as the State Government may by rules 
specify in this behalf. Section 40 deals 
with the overriding effect of the provisions 
of the Act as against the provisions con- 
tained in any other law for the time being 
in force or in the terms of any award, 
agreement, or contract of service whether 
made before or after the commencement 
of the Act. Section 41 enables the State 
Government by notification in the Official 
Gazette to exempt, subject to such condi- 
tions and restrictions as it may impose, 
any class of industrial premises or class of 
employers or employees from all or any 
of the provisions of the Act. Section 42 
enables the Central Government to give 
‘directions to a State Government as to 
the carrying into execution of the provi- 
sions of the Act. Section 43 states that 
nothing contained in the Act shall apply 
to the owner or occupier of a private 
‘dwelling house who carries on any manu- 
facturing process in such private dwelling 
house with the assistance of the members 
of his family living with him in such dwell- 
ing house and dependent on him. Sec- 
tion 44 confers upon the State Govern- 
ment power to make rules for carrying out 
the purpose of the Act. 


12. Mr. K. K. Venugopal, who address- 
ed the leading arguments on behalf of the 
petitioners, concentrated his attack on 
sections 3, 4, 17.to 23, 26, 27 and 31. and 
37 (3) of the Act in, their application to 
the trade mark holders. He really did 
not have any complaint regarding sec- 
tions 8 to 16 which deal with the provi- 
sions for various amenities in an industrial 
premises except to point out that some of 
the provisions are couched in passive 
voice, for example, section 15 states that 
every industrial premises shall provide 
such first aid facilities as may be pres- 
cribed, without indicating as to who 
should provide such facilities. His con- 
tention is that the language of section 3 
as well as section 4 clearly shows that 
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the licence has to be obtained only by 
the contractor and not by the trade mark 
holder, since the trade mark holder 
cannot be said to be an employer at all 
and it is only the contractor who is the 
employer. In order to derive support 
for this argument, he referred to sub- 
section (3) of section 4 which enume- 
rates certain matters to which the 
licensing authority should have regard in 
deciding whether to grant a licence or not. 
In particular he drew our attention to 
section 4 (3) (b) which refers to “ the 
previous experience of the applicant ”. 
Section 4 (3) (c) refers to the financial 
resources of the applicant including his 
financial capacity to meet the demands 
arising out of the provisions of the law 
for the time being in force relating to 
welfare of labour and section 4 (3) (d) is, 
“whether the application is made bona 
fide on behalf of the applicant himself or 
benami for any other person”. Accord- 
ing to the learned Counsel, these consi- 
derations will apply only when a con- 
tractor applies for a licence and from the 
very nature of the requirements, it will 
be seen that they will have no relevancy 
when a trade mark holder applies for a 
licence and this itself shows that the 
intention of the Act is that as between 
the trade mark holder and the con- 
tractor, the obligation is cast upon the 
contractor alone under these sections, 
Similarly with regard to sections 8 to 16, 
the, argument of the learned Counsel is 
that on his understanding of the meaning 
of the ‘word, ‘‘ employer ’’, the obligation 
under these sections is cast only on the 
contractor and not on the trade mark 
holder. With regard to sections 17 to 23, 
the contention of the learned Counsel is 
again the same, namely, that the indus- 
trial premises is maintained only by the 
contractor and not by ‚the trade mark 
holder and the obligation is imposed only 
on the contractor Since he is appearing 
for the contractor also, he challenged the 
correctness of the applicability of these 
Provisions even to industrial premises by 
contending that there are no fixed hours 
of work, that the beedi rollers can come 
at any time they like; that they can 
roll the beedies for whatever time they 
please; that they need not eve ı come and 
work regularly day after day and that 
therefore these provisions are totally 
unworkable and inapplicable to such a 
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situation. With regard to sections 26 and 
27 which we have extracted already, the 
argument of the learned Counsel is that 
though section 26 (1) is in general terms, 
without giving any indication that it 
applies to home workers, sections 26 and 
27 go together and section 27 expressly 
makes it applicable to home workers and 
that both the sections together can have 
no application to home workers. Even 
with to industrial premises, the 
contention of the learned Counsel is that 
they will have no application, since there 
are no fixed hours of work for beedi 
rollers to come and work. The attack 
on seetion 31 was made, based upon the 
language “ employed for a period of six 
months or more”, by contending that 
the said section will have no application to 
domestic workers or home workers, since 
no relationship of master and servant 
exists between the trade mark holder 
or contractor on the one hand and the 
home worker on the other, so as to hold 
that a home worker was “ employed for 
a period of six months or more”. Even 
otherwise, the contention was that the 
relationship of master and servant would 
exist only between the contractor and 
the beedi rollers in a contract system 
and not between the trade mark holder 
and the beedi rollers. 


13. The entire question was argued 
before us on the basis of the pleadings in 
these writ petitions. The trade mark 
holders as well as the contractors in their 
affidavits have stated certain facts. For 
instance, in W.P. No. 2680 of 1968, the 
titioner in paragraph 2 of its affidavit 
as stated that the petitioner concern 
was started in the year 1900 for manufac- 
ture of beedis ; that it has been marketing 
beedis under the registered trade marks 
“ Four Horse”, “No. 10 Beedis’’, and 
“ Pigeon Beedis’’, that the petitioner 
manufactures beedis under what is knwon 
as the “contract system’’; that for this 
purpose, the contractors who deal with 
the petitioner are 40 in number ; that the 
daily production of beedis of the peti- 
tioner is in the region of i2 lakhs ; and 
that in addition thereto, the petitioner 
directly employs clerks, maistries, packers 
and labelling staff. Paragraph 3 of the 
affidavit refers to the three systems of 
manufacture referred to earlier in this 
judgment and it is as follows : 
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“ From time imm*morial, the system 
of manufacture of beedies in the State 
of Madras has been divided into three 
(1) contract system, (2) out-work system 
and (3) direct employment system, In 
the case of direct employment, the trade 
mark holder himself runs the factory 
wherein the workers who are his em- 
ployees come and roll beedies and ten- 
der the finished products. This system 
has been adopted in the cntire State of 
Madras. The contract system is one 
by which the trade mark bolder enters 
into an agreement with the contractors 

In North Arcot district, he issues raw 
materials for the manufacture of beedies 
to the contractors, Under the agree- 
ment, the contractor undertakes to 
engage his cwn labour for the purpose 
of rolling the beedies and supply the 
finished products to the trade mark 
holder. The rate per thousand beedies 
is negotiated by the trade mark holder 
with the contractor, which after pay- 
ment of wages, would leave hima mar- 
gin of profit. Itis the entire responsi- 
bility of the contractor to decide the 
manner in which or the means by which 
the beedies are rolled and tender the 
same to the trade mark holder, For 
this purpose, he maydirectly employ 
labour who would work in the con- 
tractor’s premises ; or he would issue 
raw materials to individual rollers who. 
would roll the beedies in their own 
homes by themselves or with the assig- 
tance ef the members of their family. 
This work of rolling beedies at home 
is done by individual workers both on 
full time basis or on a part-time basis 
so that he may at the same time attend. 
to his other avocations, The trade 
mark holder is concerned in this system 
only with the finished product after the 
beedies tendered by the contractor 
are procured. The defective and sub- 
standard products and those not in 
conformity with the specifications con- 
tracted for are rejected. These rejected 
beedies are in turn broken and the 
tobacco removed for re-issue. The 
contractor is paid only for such beedies 
as are not rejected, ” 


Paragraph 4 states how the contractor 
in his turn carries out his work and the 
same is as follows : 


mm 


“ In the event of the contractor rolling 
the beedies in his own premises rented 
by him or owned by him, an L-2 licence 
under the Central Excise Act is taken 
out in his own name. In the event of 
his issuing raw materials to workers 
to be rolled in their own homes, the 
workers take out pass books showing 
the quantity of tobacco issued to them, 
which pass book is issued under the 
provisions of the Central Excise Rules, 
which bears the seal of the Central 
Excise Office. The trade mark holder 
is not concerned with the fact'whether 
a contractor runs his own premises 
where workers roll beedies or whether 
the raw material is issued by the con- 
tractor in his turn to workers who take 
the raw materials to their own homes, 
At no timeis the trade mark holder 
aware of the names of the workers who 
rol] the beedies for the contractors or 
the numbers of workers engaged by 
him for that purpose, ‘Very often the 
contractors are persons residing in the 
adjoining villages who come to the town 
for the purpose of getting the raw 
materials and they carry them to their 
villages where the beedies are rolled 
either in their own premises or in the 
premises of the out-worker or home- 
worker. There is nothing which pre- 
vents the contractor from taking the 
raw material and entering into agree- 
ment with more than one trade mark 
holder. Asa matter of fact, the Indus- 
trial Tribunal, Madras, in I.D.No.12 of 
1958 by its award dated 8th November, 
1958, has held; “Itis therefore clear 
that there is no prohibition against 
branch managers taking to beedi manu- 
facturing works under other proprie- 
tors, and it is not likely that this pro- 
prietor would have allowed his servants 
to undertake work from other masters”, 


Paragraph 5 refers to the out-work system 


and the same is as follows : 


** Coming to the out-work system, the 
trade mark holder directly issues raw 
material to workers who come to the 
trade mark holder’s premises for collect- 
ing the raw material, Each worker 
would have a pass book issued under the 
Central Excise Rules showing the maxi- 
mum quantity of tobacco which is per- 
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mitted to them to be in their possession, 
The quantity issued by the trade mark 
holder to the worker is entered in his 
pass book and the raw material is taken 
by him to his home. The worker rolls 
the beedies by himself or with the help 
of the members of his family on a full 
time basis or during his spare time, at 
the same time attending to his own 
other avocation. The finished pro- 
duct is brought to the trade mark 
holder’s premises for delivery and in 
the case of contract system, the trade 
mark holder receives the finished pro- 
duct after rejecting the defective or 
broken or sub-standard beedies, As im 
the case of contract system, the trade 
mark holder is not concerned with the 
question as to how exactly the beedies 
were rolled, As already stated, it is open 
to the individual worker who takes away 
the raw material under the out-work 
system to have the beedies rolled by 
whomsoever he chooses, On the basis 
of the above statement of fact, so far 
both under the contract system and 
under the out-work system, the beedi 
roller who works in his own home 
during his spare time or on a full time 
basis or by himself or with the help of 
any member of his family or any others 
whomsoever he chooscs, would not be a 
servant of either the trade mark holder 
or of the contractor, as no control or 
supervision could be exercised over the 
manner in which he does the work, and 
there is no personal covenant with the 
trade mark holder or contractor that 
the work will be done by the particular 
worker alone and not by any other 
worker, In such a case, the time of 
the worker is not at the disposal of the 
contractor Or the trade mark holder. 
Inasmuch as the contractor can 
enter into agreements with diffe- 
rent trade mark holders, a worker 
is entitled to take his raw mate- 
rial and supply the finished product to 
different trade mark holders or differ- 
ent contractors,” 


Paragraph 6 is general and the same is as 
follows:- 


‘This was an industry which did not 
necessitate the existence of a factory 
where alone the manufacturing process 
can be carried on by reason of the fact 
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that the work connected with the manu- 
facture of beedies could be carried out 
in the spare time by the worker himself 
or by any member of his family, in his 
own hovse. The system had so deve- 
Joped that this industry had spread out 
into the villages in the nature of a 
cottage industry and it is eminently 
suited for enabling the members of 
village families to earn substantial 
sums towards their livelihood. On the 
other hand, the very nature of the indus- 
try is such that it would be impossible 
to apply the various pieces of labour 
legislation which protected the workers 
-who are employed in the various in“us- 
tries, in so far as the application of any 
suck legislation would result in causing 
hardship on the workers, which would 
destroy the basis on which the industry 
had been built. The part-time worker 
or the members of his family including 
-women and children, who would assist 
in rolling the beedies or taking any 
part in producing the finished product 
would be disentitled from participating 
in the industry and earning their liveli- 
hood, if the conditions appertaining 
to the other industrie- were made appli- 
cable to the beedi industry, in which 
case the workers would be compelled 
to work on whole-time basis which 
would not be in their own interests 
and which would stultify the industry 
which had developed over the years on 
the basis already stated, Again and 
again, the Labour Courts and Industrial 
Tribunals repelled the stand taken by 
certain unions that these workers enga- 
ged in rolling beedies with the help 
of the members of their family during 
their spare time or with the assistance 
of any other workers wLom they chose, 
would be workers to whom either the 
Industrial Disputes Act or the Factories 
Act or any other piece of legislation 
would be applicable.” 


Paragraphs 7 and 8 refer to the Madras 
Act and the derision of this Court there- 
on, 


14. A common counter-affidavit has 
been filed in these writ petitions on 
behalf of the first respondent as well as 
the second respondent, 


15. In paragraph 2 of the common 
counter-affidavit of the first respondent, it 
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is stated that the said counter-affidavit 
is filed on the question of the validity of 
the Act only, 


16. In paragraph 2 of the common 
counter-affidavit filed on behalf of the 
second respondent, itis stated as follows: 


“The facts stated by the petitioner in 
paragraphs 1 to 8 of the affidavit are 
substantially correct, But it is submit- 
ted thatin actual practice, the con- 
tractor undertakes the manufacture of’ 
Beedi only for one factory or trade 
mark holder.” 


In view of the statement contained in 
paragraph 2 of the counter-affidavit of the 
second respondent, Mr. Venugopal, learn- 
ned Counsel for the petitioners, contended 
that the facts stated by the petitioners in 
paragraphs 1 to 8 of their affidavits have 
been admitted to be correct by the second 
respondent, who alone is the loca] autho- 
rity to enforce the Act, and this admission 
would clearly show that the trade mark 
holders are not employers of the beedi 
rollers and it is only the independent 
contractors who can be said to be the 
employers; that no relationship of master 
and servant exists between the trade 
mark holders and the beedi rollers; and 
that therefore the various provisions 
of the Act imposing an of ligation on the 
employeis cannot be enforced against the 
trade mark holders. In support of his con- 
tention, the learned Counsel relied on cer- 
tain well-known decisions of the Supreme 
Court dealing with the concept of employ- 
ment and the significance cf mascer and 
servant 1elationship. The first decision 
relied on by Mr. Venugopal is Dkaranga- 
dhara Chemical Works Limited v. State of 
Saurashtra and others!, That case was 
concerned with the definition of the term 
“workman” in the Industrial Disputes 
Act, 1947. Thatwas also concerned with 
the question whether the agarias were 
independent ccntractors or workmen. 
Dealing with the definition of the term, 
“workman” in section 2 (s) of the Indus- 
trial Disputes Act, 1947, the Supreme 
Court observed: 


“The essential condition of a person 
being a workman within the terms of 


I. 1957 


9 $.C.J. 208 : (1957) S.C.R. 152: 
ALR. 1957 6 


S.G. 264. 
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this definition is that he should be 
employed to do the work in thatindus- 
try, that there should be, in other words, 
an employment of his by the employer 
and that there should be the relation- 
ship between the employer and emp- 
loyee of master and servant. Unless a 
person is thus employed there can be no 
question of his being a workman within 
thedefinition of the term as contained 
in the Act.” 


The Supreme Court in that case referred 
to a pronouncement of the House of 
Lords in Short v. J. @ W. Henderson 
Limited,! where Lord Thankerton reca- 
pitulated the four indicia of a contract 
of service, namely (a) the master’s power 
of selection of his servant, (6)the payment 
of wages or other remuneration, (c) the 
master’s right to contro] the method of 
doing the work, and (d)the master’s right 
of suspension or dismissal, and extracted 
the following passage from that judgment: 


“Modern industrial conditions have so 
much affected thefreedom of the master 
in cases in which no one could reason- 
ably suggest that the employee was 
thereby converted into an independent 
contractor that, if and when an appro- 
priate occasion arises, it will be incum- 
bent on this House to re-consider and 
to restate these indicia, For example 
(a), (b) and (d) and probably also (c) 
are affected by the statutory provisions 
and rules which restrict the master’s 
choice to men supplied by the labour 
bureau, or directed to him under the 
Essential Work provisions, and his 
power of suspension or dismissal is 
similarly affected. These matters are 
also affected by trade union rules which 
are at least primarily made for the 
protection of wage-earners”’, 


The Supreme Court finally pointed out 
that the correct method of approach 
would be to consider whether, having 
regard to the nature of the work, there 
was due control and supervision by the 
employer and in that context referred to 
the following observations of Fletcher 
Moulton, L.J. in Simmons v. Heath 
Laundry Company. * 





1. (1946) 62 T.L.R. 427 at 429. 
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“In my opinion it is impossible to lay 
down any rule of law distinguishing 
the one from the other, It is a ques- 
tion of fact to be decided by all the 
circumstances of the case. The greater 
the amount of direct contro] exercised 
over the person rendering the services 
by the person contracting for them the 
stronger the grounds for holding it to 
be a contract of service, and similarly 
the greater the degree of independence 
of such contro] the greater the probabi- 
lity that the services rendered are of the 
nature of professional services and that 
the contract is not one of service.” 


The next decision relied on by the 
learned Counsel is Chintaman Rao and 
another v, State of Madhya Pradesh}, That 
decision also considered the distinction 
between an independent contractor and 
a workman and followed the tests laid 
down in Dharangadhra Chemical Works Lid. 
v. State of Saurashtra and others*, as to when 
a person can be said to be a workman or 
an employee. The Supreme Court 
further pointed out that there is a clear- 
cut distinction between a contractor 
and a workman and the identifying mark 
of the latter is that he should be under the 
contro] and supervision of the employer in 
respect of the details of the work, 


17. Mr. Venugopal further sought to 
derive assistance in support of his conten- 
tion from the decision of the Supreme 
Court in M/s. Osissa Cement Limited and 
others v. Union of India and others*®, That 
decision dealt with the notifications of the 
Government of India extending the 
benefits of the Provident Fund Scheme to 
contract labour and the Supreme Court 
held that the said notifications were dis- 
criminatory and did not put reasonable 
restrictions on the right of those employers 
who employed contract labour to carry 
on trade or business within Article rg (6) 
of the Constitution and, therefore, must 
be struck down as unconstitutional. The 
Supreme Court pointed out that the provi- 
sions of the Employees Provident Fund 
Scheme, as amended by the notifications, 
secured the benefits of the Scheme to 





1. 1958 S.C.J. 753: 1958 S.C.R. 1340: 
(1958) M.L.J. (Crl.) 569 : A.LR. 1958 S.C. 388, 
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employees who are employed through 
contractors, but the principal employer 
was incapable of exercising as against 
contract labour, the right given to him 
under Para, 32 of the Scheme to deduct 
from the wages of anemployee the amount 
paid by the employer towards the provi- 
dent fund on account of the employee; 
that the intention of the Legislature as 
expressed in section 6 (1) of the Act was to 
make the employer liable only for a moiety 
of the provident fund and, while the 
Scheme of 1952 was well-designed to 
carry Out this intention in its application 
to workmen directly employed, by reason 
of the combined operation of Paras, 30 
and 32, it broke down in its extension to 
contract labour by reason of the inapplica- 
bility of Para, 32; and that it operated 
unfairly and harshly on persons who 
employed contract labour and it further 
resulted in discrimination between those 
who employed contract labour and those 
who employed direct labour, Mr. Venu- 
gopal sought to press this decision into 
service to challenge section 31 of the Act, 
His contention is that it is the contractor 
who employs the beedi rollers and if that 
contractor dismisses or discharges the 
beedi rollers contrary to the provisions of 
section 31, the trade mark holder is 
sought to be made liable and therefore 
on the principle of the decision of the 
Supreme Court referred to above, it must 
be held that that section is ultra vires and 
operates barshly and unfairly on the trade 
mark holder, 


x8. Mr. Venugopal next relied on the 
decision of the Supreme Court in Harak- 
chand Ratanchand Banthia and others v. 
Union of India and others!. That deci- 
sion among others dealt with the consti- 
tutional validity of section 88 of the Gold 
(Control) Act, 1968 and with reference 
to that section, the Supreme Court 
observed: 


“This section extends the scope of the 
vicarious liability of the dealer and 
makes him responsible for the contra- 
vention of any provision of the Act or 
rule or order by any person employed 
by him in the course of such employ- 
ment, The rational basis in law for the 
imposition of vicarious liabiltiy is that 





- ——— 
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the person made responsible may prê- 
vent commission of the crime and maY 
help to bring the actual offender tO 
book. In one sense the dealer is puni” 
shed for the sins committed by his 
employee. It may perhaps be said if 
the dealer had been more alert to see 
that the law was observed the sin might 
not have been committed. But the 
section goes further and makes the 
dealer liable for any past contraven- 
tion perpetrated by the employee. It 
is evident that the dealer cannot reasone 
ably be made liable for any past mis- 
conduct of his employee though the 
dealer can be made liable for any act 
done by his employee in the course 
of the employment and whom he can 
reasonably be expected to influence or 
control, The maxim qui facit per alium 
facit per se (he who acts through another 
acts through himself) is not generally 
applicable in criminal law, But in sec- 
tion 88 it has been extended beyond 
reasonable limits. Weare, therefore, 
of opinion that section 88 imposes an 
unreasonable restriction on the funda- 
mental right of the petitioners and is 
unconstitutional”, 


Reliance was also placed on a decision of 
this Court in Public Prosecutor v, Neela- 
megam Pillait, That dealt with the pro- 
secution relating to a cigar factory under 
the Factories Act and Srinivasan, J., after 
referring to the earlier decisions of this 
Court, held that in view of the particular 
facts of that case, the person concerned 
could not be held to be a workman, The 
learned Judge recorded the finding of 
fact arrived at by the Labour Court 
with regard to another factory, in an 
award, which was marked as follows:— 


‘The Labour Court went into the ques- 
tion of the condition obtaining in 
factories of this kind and came to the 
conclusion that notwithstanding that 
notices were put up apparently in com- 
pliance with the requirements of the 
Factories Act, the terms and conditions 
under which the workers were employed 
in the factary did not bring these 
workers within the scope of the defini- 
tion contained in the Factories Act, 
The nature of the supervision and con- 


1. (1964) 1 LLJ. 275. 


ii) 


trol exercised by the manager of the 
factory over the workers consisted only 
in seeing that the workers returned the 
number Of cigars which could be rolled 
out of the quantity of tobacco supplied 
to them. It was found the volume of 
work which the worker was called upon 
to do depended not only upon the ability 
of the worker to roll cigars but upon 
the discretion and necessity of the pro- 
prietor, There was no specific work- 
load in the sense that a worker was 
called upon to work for certain 
regular hours of the day and to turn 
out a certain quantity of cigars depen- 
dent upon the number of hours of work, 
that is to say, the worker was not em- 
ployed on the basis of the time for 
which he worked but only onthe quan- 
tity of cigars which he rolled. There 
was also the evidence that any worker 
could leave one factory and take up 
work in another,” 


The learned Judge further proceeded to 
state: 


“ Notwithstanding the external trap- 
pings ‘of a factory in that the accused 
in this case had either obtained a 
licence or put up notice boards speci- 
fying hours of work or maintained 
registers ın a more or less indifferent 
manner itis established that the workers 
were not employed on any permanent 
basis. They were free to come and 
go as and when they liked, and the 
work could be stopped by the manager 
of the factory on rainy days or for lack 
of tobacco or when stocks accumulated 
on hand without any responsibility for 
payment of any salary to the workers 
on such days when work was not done. 
The work was also remunerated only 
on the quantity turned out by the 
workers. A worker could finish rol- 
ling such number of cigars as would 
earn him whatever amount he liked 
and could leave off work then, He 
was not compelled to stay at the factory 
between specified hours of work and 
continue to work there during those 
hours, ‘The only measure of control or 
supervision that was exercised by the 
manager was to see that the quantity 
of tobacco supplied to the worker was 
not misused and thatthe product turn- 
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ed out by them was in good condition. 
These facts make it obvious that the 
contract was not a contract of service 
but a contract for services. The cir- 
cumstance that these workers had ta 
work in the premises of the employer 
makes no difference, That step was 
necessary because tobacco is an excis- 
able commodity and could not be 
taken out of the premises and had to be 
accounted for by the management,”’ 


1g. As we have pointed out already, the 
argument of Mr, Venugopal, based on 
the decisions referred to above, is that as 
the facts stated by the petitioners in 
paragraphs 1 to 8 of their affidavits are 
admitted by the second respondent, such 
facts establish that the contractors are 
independent contractors and therefore 
there is no relationship of master and 
servant between the trade mark holders 
and the beedi rollers. The learned 
Advocate-General, who appeared for both 
the respondents in these writ petitions 
clearly represented to us that the respon- 
dents did not want to go back on the aver- 
ments contained in paragraph 2 of the 
counter-affidavit filed on If of the 
second respondent and that they stood by 
the same. But he contended that even on 
the basis of those averments, the petitioners 
had not established that the contractors 
to whom they issued beedi leaves and 
tobacco were independent contractors as 
contemplated by the decisions referred 
to above and that the trade mark 
holders had nothing whatever to do witb 
the beedi rollers engaged by such con- 
tractors, Therefore, we have to proceed 
on the basis that the broad features of 
the systems of manufacture of beedis 
stated by the petitioners in their affidavits 
have been admitted by the respondents 
herein, though from the very nature of 
the case, it is impossible to hold that the 
respondents have admitted all the details 
contained in the said paragraphs of the 
affidavits filed on behalf of the petitioners, 
such as the number of contractors enga- 
ged by each petitioner or the turnover of 
beedis of each petitioner etc, Mr, 
Venugopal himself very rightly proceeded 
on the basis that it is only the broad 
features of the systems of manufacture 
stated in the affidavits of the petitioners 
that must be deemed to have been admit- 
ted by the respondents, 
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20o. We are clearly of the opinion that 
the argument of the learned Counsel for 
the petitioners is misconceived in that it 
misses One significant and crucial factor. 
As we have pointed out already, the ‘rade 
mark holders distinguish their beedis with 
reference to the particular mix ure of 
tobacco and it is this mixture of tobacco 
that is issued by them to the so-called 
contractors, From the very nature of the 
case, the quantity of beedi leaves and 
tobacco issued to the contractors must 
be accounted for in terms of the number 
of beedis 10lled and they must be finally 
returned ta the trade mark holders. 
Neither the contractors nor the beedi 
rollers are at liberty to use the beedi 
leaves and the tobacco issued by a parti- 
cular trade mark holder for rolling the 
beedis for another trade mark holder. 
The entire quantity of beedi leaves and 
tobacco issued by a particular trade 
mark holder has to be accounted for in 
terms of the number of beedis rolled and 
supplied to that trade mark holder and 
necessarily, therefore, there must be a 
correlation between the two. It is not 
as if that as soon as the trade mark 
holder issues the beedi leaves and tobacco 
to the contractor, the former loses all 
interest in those raw materials and all 
that he is interested in is, his getting a 
certain number of rolled beedis. From 
the moment of the issue of the beedi leaves 
and the tobacco to the contractor till 
they are returned in the form of rolled 
beedis, the interest of the trade mark 
holder in the raw materials continues and 
if there is a shortage in the number of 
beedis rolled, with reference to the quantity 
of beedi leaves and tobacco issued, the 
contractor will certainly be accountable, 
to whom the beedi rollers will be account- 
able in their turn. The very fact that 
the contractor in the first instance and the 
trade mark holder at a later stage have 
got a right to reject what they consider 
to be substandard and defective beedis 
is sufficient to constitute control and super- 
vision over the operation carried out by 
the beedi rollers. It is not as if that the 
bargain or arrangement between the 
trade mark holder and the contractor 
consists of two independent transactions, 
namely, that the trade mark holder sells 
his raw materials to the contractor and 
the contractor in his turn sells the rolled 
beedis to the trade mark holder, whether 
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such beedis were rolled out of the raw 
materials issued by the trade mark 
holder or some other raw materials obtain- 
ed from elsewhere. The very fact 
that the proprietor being a trade mark 
holder in respect of a particular beedi is 
interested in the manufacture of beedis 
from the moment of the issue of raw 
materials till the return of the rolled beedis 
is sufficient to constitute contro] and super- 
vision which the trade mark holder 
exercises over the actual process of the 
manufacture of the beedis. As a matter 
of fact, the very averments contained in 
the affidavit which we have extracted 
already support this conclusion of ours. 


2x. The Supreme Court had to consider 
a case of such beedi manufacture in 
Bridhichand Sharma v. First Cwwil Fudge, 
Nagpur and others’, After considering 
its decision in Dharangadhra Chemical 
Works Ltd. v. State of Saurashtra and others? 
and Chintaman Rao and another v. State of 
Madhya Pradesh®, ta which reference has 
already been made and on which reliance 
has been placed by the learned Counsel 
for the petitioners, the Supreme Court 
pointed out: 


‘The question therefore that arises is 
whether in these circumstances it can 
be said whether the appellant merely 
directs what work is to be done but 
cannot control the manner in which it 
has to be done; of course, the nature of 
extent of control varies in different 
industries and cannot by its very nature 
be precisely defined. Taking the nature 
of the work in the present case it can 
hardly be said that there must be super- 
vision all the time when beedis are 
being prepared and unless there is such 
supervision there can be no direction 
as to the manner of work, In the 
present case the operation being a 
simple one, the contro] of the manner 
in which the work is done is exercised at 
the end of the day, when beedis are 
ready, by the method of rejecting these 
which do not come up to the proper 
standard. In such a case it is the right 
to supervise and not so much the mode 
in which it is exercised which is impor- 
tant.” 
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22. We are clearly of the opinion that 
this decision of the Supreme Court is 
against the contention of the learned 
Counsel for the petitioners. As a matter 
of fact, with reference to the facts which 
we have mentioned, the right to supervise 
is available to the trade mark holder and 
it is certainly open to him to see that the 
raw materials issued by him to the con- 
tractor arè not wasted or misused by the 
contractor or by the actual rollers of 
beedis and for that purpose the trade 
mark holder can certainly impose condi- 
tions on the contractor with regard to 
the type of rollers he should employ and 
the place where the rolling of beedis should 
be done. The fact that the trade mark 
holder trusts the contractor and allows 
him to engage the necessary labour for 
the rolling of the beedis in the belief 
that the contractor will not misuse the 
raw materials issued to him and he in his 
turn will see that the beedi rollers thém- 
selves do not misuse the raw materials, 
will not lead to the inference that the 
trade mark holder has no right to super- 
vise the actual rolling of the beedis, even 
though he may not choose to exercise that 
right, 


23. Another decision of the Supreme 
Court in which the facts are much more 
favourable to the contentions advanced 
on behalf of the trade mark holders 
also negatives the case of the petitioners. 
That decision is Management of D. C. 
Dewan Mohideen Sahib and Sons v. Secretary, 
United Beedi Workers’ Union, Salem and 
another! That case arose on a reference 
made under the provisions of the Industrial 
Disputes: Act, 1947. There also the 
contention that was put forward was that 
there was no relationship of master 
and servant between the trade mark 
holder and the actual rollers of beedis and 
it was only the independent contractor 
who was the employer of the beedi rollers. 
In that case, the contractor was referred 
to as a! branch manager or intermediary. 
A sample agreement between the trade 
mark holder and the contractor was 
produced before the High Court which 
provided inter alia for the following 


terms: | 


“*(1) that the proprietor should supply 
the tobacco and the beedi leaves; 
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(2) that the intermediary should. 
engage premises of his own and obtai® 
the requisite licence to carry on the 
work of having the beedis rolled there; 


(3) that at no time should more than 
nine beedi rollers work in the premises 
of that intermediary; 


(4) that the intermediary should meet 
all the incidental charges for rolling the 
beedis including the cost of thread and. 
the remuneration paid to the beedi 
rollers; 


(5) that for every unit of 1,000 beedis 
rolled and delivered by the inter- 
miediary to the proprietor, the latter 
should pay the stipulated amount, 
after deducting the cost of the tobacco 
and the beedi leaves supplied by the 
proprietor; 

(6) that the intermediary should not 
enter into similar engagement with any 
other industrial concern; 


(7) that the price of the raw materials 
and price to be paid forevery unit of 
1,000 beedis rolled and delivered were 
to be fixed atthe discretion of the pro- 
prietor’’. 
With reference to those facts, a single 
Judge of this Court held that neither the 
beedi roller nor the intermediary was an 
employee of the trade mark holder. 
But the appellate Bench took a different 
view and according to the appellate 
Bench, the intermediaries were impecu- 
nious and according to the evidence could 
hardly afford to have factories of their 
own; the evidence revealed that the 
trade mark holders took the real hand 
in settling all matters relating to the 
workers and the intermediary was a 


mere cipher and the real control 
over the workers was that of the 
trade mark holders; and therefore 


the so-called intermediaries or the so- 
called independent contractors were no 
more than agents of the trade mark. 
holders. When the matter was taken up 
to the Supreme Court, the Supreme Court, 
after referring to its earlier decisions in 
Dharongadhra Chemical Works Ltd. v. State 
of Saurashtra and others1, Chintaman Rao 
and another v. State of Madhya Pradesh? and 
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Bridhichand Sharma v. First Civil Fudge, 
Nagpur and otkers1, referred to already and 
Shankar Balaji Waje v. The State of Maha- 
rashira*, and Bkikusa Yamasa Kshatriya 
(P.) Lid. v. Union of India and another?, 
upheld the view of the appellate Court 
and pointed out: 


“As the appeal Court has rightly 
pointed out the so-called independent 
contractors were indigent peron who 
were in all respects under the control of 
the appellants. There is in our opinion 
little doubt that this system has been 
evolved to avoid regulations under 
the Factories Act. Further there is 
also no doubt from whatever terms of 
agreement are available on the record 
that the so-called independent con- 
tractors have really not been indepen- 
dent at all. As the appeal Court has 
pointed out they are impecunious per- 
sions who could hardly afford to have 
factories of their own.............. 
The so-called independent contractor 
is even bound not to employ more than 
nine persons in his so-called factory. 
The sale of raw materials to theso-called 
independent contractor and resale by 
him of the manufactured beedis is also a 
a mere camouflage, the nature of which 
is apparent from the fact that the so- 
called contractor never paid for the 
materials, All that happens is that 
when the manufactured beedis are deli- 
vered by him to the appellants, 
amounts due for the so-called sale of 
raw materials is deducted from the so- 
called price fixed for the beedis. In 
effect all that happened is that the so- 
called independent contractor is sup- 
plied with tobacco and leaves and is 
paid certain amounts for the wages of 
the workers employed and for his own 
trouble. We can, therefore see no 
difficulty in holding that the so-called 
contractor is merely an employee or an 
agent of the appellants as held by the 
appeal Court and as such employee or 
agent he employs workers to roll beedis 
on behalf of the appellants. The work 
is distributed between a number of 
so-called independent contractors who 
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are told not to employ more than nin€ 
persons at one place to avoid regulations 
under the Factories Act. We are not, 
however, concerned with that aspect 
of the matter in the present appeals, 
But there can be no doubt that the 
workers employed by the so-called con- 
tractors are really the workmen of the 
appellants who are employed through 
their agents or servants whom they 
choose to callindependent contractors 
abate Res, In Birdhkichand Sharma’s 
case}, supervision was made through a 
system of rejecting the defective beedis, 
at the end of the day. In the present 
cases we have not got the full terms of 
the agreement and it is, therefore, not 
possible to say that there was no kind 
of supervision or control over the 
workers and that the so-called indepen- 
dent contractors had to accept all kinds 
of beedis whether made upto standard 
or not, It is hardly likely that the so- 
called independent contractor will 
accept beedis which are not upto the 
standard; for that is usually the system 
which prevails in this trade as will be 
apparent from the facts of the many 
beedi manufacturing cases to which we 
have referred”. 


As we have pointed out already, the facts 
in the above case are more favourable 
to the contentions of the petitioners, but 
notwithstanding the same, the Supreme 
Court has held that the beedi rollers are 
the workers of the trade mark holders, 
In the present case, there is not even an 
averment in the affidavits of the petitioners 
that the raw materials are sold by the 
petitioners to the contractors, All that 
is stated is that the petitioners issue raw 
materials for the manufacture of beedis 
to the contractors and the rate per 
thousand beedis is negotiated by the 
trade mark holder with the contractors, 
which after payment of wages to the beedi 
rollers would leave them a margin of 
profit. It is also clear that the heedis 
will have to be rolled according to the 
specifications given by the trade mark 
holder. We asked the learned Counsel 
for the petitioners to tell us the actual 
terms of the arrangement between the 
trade mark holder and the contractor, 
But the learned Counsel Mr. Venugopal, 
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frankly conceded that these arrangements 
were only oral. In such a situation, it is 
impossible to hold that the so-called con- 
tractors are really independent contractors 
in the sense that as soon as the petitioners 
{trade mark holders) have issued the 
‘raw materials to them, they have no fur- 
ther concern with or control or super- 
vision over the actual process of the manu- 
facture. As pointed out by the Supreme 
Court in Bridhkichand Sharma v. First Civil 
Judge, Nagpur and others}, the quantum of 
supervision will really depend upon the 
nature of the work to be performed and 
having regard to the facts referred to 
above, it cannot be said the petitioners 
‘herein have no right of supervision or con- 
trol over the so-called contracters or over 
the actual beedi rollers. In so far as Srini- 
wasan, J., in Public Prosecutor v. Neelamegam 
Pillai?, held that the only measure of control 
or supervision that was exercised by the 
manager was to see that the quantity of 
tobacco supplied to the workers was not 
-misused and that the product turned out 
‘by them was in good condition and that 
that would not be sufficient to constitute 
«control and supervision to make the 
worker a workman contemplated in the 
Factories Act, the same is opposed to the 
‘decision of the Supreme Court in Bridki- 
chand Sharma v. First Civil Fudge, 
Nagpur and others1, as well as Management 
of D. C. Dewan Mohideen Sahib and Sons v, 
Secretary, United Beedi Workers’ Union, 
Salem and another®, referred to already and 
-therefore cannot be considered to be good 
law. Further, that decision was rendered 
-with reference to the definition of the 
term ‘‘worker” in section 2 (1) of the 
Factories Act, which is narrower in scope 
than the definition of the term ‘‘employee”’ 
in the Act. 


+24. In view of these considerations, we 
are clearly of the opinion that the so- 
called contractors of the trade mark 
holders are not independent contractors 
in the sense that the beedi rollers 
employed by them are their employees 
and they have nothing whatever to do 
with the trade mark holders, that they 
are merely agents or representatives of 
ithe trade mark holders and that there- 


I. Q 
IIR: 
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644. 


.R. 1961 S.Q. 
3. Geos) ETS 360 (1966) 1 S.C.J 
3. (1966) x I.T.J. 360 : (x 1 S.C.J. 425 : 
(1966) 2 S.0.R. 393 : ALR. oP 8.0. 870. 


ABDUL AZEEZ SAHIB 2. UNION OF INDIA (Ismail, 7.) 


147 


fore the trade mark holders are the 
employers with respect to such beedi 
rollers. 


25. In each of the affidavits filed in 
support of W.P. Nos. 3028 and 3268 of 
1968 and W.P. No. 849 of 1969, the 
petitioner has stated that the petitioner 
does not employ any worker for the pur- 
pose of manufacturing beedis, but it is 
buying beedis at the rate of Rs. 7-25 per 
thousand and it has to spend another 
Re. 0.75 per thousand on packing and 
other incidental expenses. In addition 
to this statement, the petitioner has also 
stated in paragraph 2 of the affidavit that 
the petitioner is manufacturing beedis 
under what is known as ‘contract system” 
and has further stated in paragraph 3 of 
the affidavit that in Salem District the 
trade mark holder issues raw materials 
for the manufacture of beedis to the 
contractors and the rate per thousand 
beedis is negotiated by the trade mark 
holder with the contractors which, after 
payment of wages would leave them a 
margin of profit. In view of these state- 
ments contained in paragraph 3 of the 
affidavit, we do not see any difference 
between the cases of these petitioners and 
other petitioners, solely because the peti- 
tioners in these cases have stated in para- 
graph 2 of their affidavits that the firm is 
buying beedis at the rate of Rs. 7.25 per 
thousand. It is significant to note that 
there is no mention about the sale of raw 
materials by the trade mark holder to 
the so-called contractors; nor the price 
for which they are sold; nor is there any 
mention as to what happens to those 
raw materials. The petitioner in W.P. 
No. 3028 of 1968 states that for the pur- 
pose of securing its turnover of seven lakhs 
of beedis, it has entered into agreements 
with six contractors who employ their 
own workmen without any reference of 
approval from the petitioner-firm for the 
manufacture of beedis; that there are three 
contractors, two at Kancheepuram and 
one at Ranipet; that the petitioner-firm 
sells the tobacco and leaves to the inde- 
pendent contractors who manufacture 
beedis by employing their own workmen 
and sell them to the petitioner-firm; that 
as regards the three other independent 
contractors at Visharam, Timiri and 
Kaveripakkam, a different procedure is 
adopted in that the petitioner-firm sup- 
plies the tobacco as well as the leaves to 
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these contractors who in their turn engage 
workmen for the manufacture of beedis; 
and that to these contractors a lump sum 
commission is paid every month. We are 
of the opinion that these averments also 
do not make any difference. Here again, 
it is significant to note that there is no 
reference in the affidavit as to the course 
which the raw materials undergo in the 
hands of the contractors and at what 
price the raw materials are being sold 
and how the same is realised. The 
fact that a lump sum commission is being 
paid to three other contractors every 
month would not also make any diffe- 
rence. In the affidavit filed in W.P. 
No. 849 of 1969, in paragraph 3, the 
petitioner stated that it sells raw materials 
to independent contractors against cash 
payments and finished products are pur- 
chased from the independent contractors 
at rates mutually agreed from time to 
time by paying cash and that receipts are 
issued by the petitioner-firm for sale of 
raw materials to the independent contrac- 
tors. Here again, no further parti- 
culars are given; nor other materials pro- 
' duced before the Court. Consequently, 
this writ petition also does not stand on 
a different footing. 


26. In view of the considerations men- 
tioned above, we hold that the trade 
mark holders in these cases will be 
employers of the beedi rollers and they 
will have to discharge the obligations 
imposed on them and it is not open to 
them to put forward the contention that 
the so-called contractors to whom beedi 
leaves and tobacco are issued alone are 
the employers and not the petitioners, 


27. We wish to make it clear at this 
stage itself that we are expressing this 
conclusion of ours with reference to 
the pleadings in this case. Ina particular 
case, if it is established that the so-called 
contractor is really independent in the 
sense that he purchases raw materials from 
the trade mark holder and subsequently 
sells beedis to the trade mark holder, 
both of them constituting independent 
transactions and not involving any trade 
secret in the form of mixture of tobacco or 
requiring the contractor to utilise the 
raw materials supplied by a particular 
trade mark holder for the manufacture 
of beedis to be sold to that trade mark 
holder, it may be that the trade mark 
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holder cannot be said to be the employer 

with reference to the contract labour and. 
it 1s the contractor who would be the 

employer. As a matter of fact, the very 

definition of ‘‘principal employer” in 

section 2 (m) will be inapplicable to such a 

case, because the contractor cannot be 

said to engage or employ contract labour 

on behalf of orfor the trade mark holder, 

It is only in view of these features, this 

Court in Abdur Rahim v. State of Madras, 

represented by the Secretary, Depariment of” 
Industries, Labour and (Co-operation, Fort 

St. George, Madras1, referred to the already 

struck down section 2 (g) (i) of the Madras 

Act which included in the definition of 
“Employer”, ‘‘a proprietor or a registered. 
user of a trade mark registered under the 

Trade Marks Act, 1940 (Central Act V 

of 1940), in relation to beedi”. 


This Court pointed out: 


‘On the terms of the definition, a per- 
son who merely purchased beedis in the 
market, and sold them by using his own 
trade mark would be liable for the 
defaults of the person from whom he 
purchased the beedis. The learned 
Advocate-General contended that the- 
definition in section 2 (8) (i) should be 
read in conjection with the provisions 
of section 4 (3) (¢) which enacts that 
the supplier of the beedis should be 
exclusively connected with the proprie- 
tor or registered user of the trade mark, 
and that therefore, the statute aimed at 
those cases in which beedis were manu- 
factured by an independent contractor 
exclusively for the proprietor of a trade 
mark. No such restricted interpre- 
tation could be given to section 2 (g) (i). 
In its actual application the provision 
will produce perhaps unintended. 
results contrary to the constitutional 
guarantees. Suppose a manufacturer 
of beedis supplied to various owners 
who have separate trade marks; it will 
be unreasonable to hold that one 
trade mark owner should be 
answerable for the beedis manufac- 
tured fo. another, Yet that is what 
would happen, if the definition is 
allowed to remain, In our opinion 
the definition contained in section 2 (g) 
which included the proprietor or the 
registered user of trade mark is un- 





I, (1961) 2 M.LJ. 42. 


1 


reasonable and unrelated to the mis- 
chief sought to be remedied. The case 
of a proprietor of a trade mark who is 
substantially interested and has control 
over the affairs of another beedi indus- 
trial premises would be covered by the 
second limb of the definition, and there 
would really be no aecessity for the 
third, It is not necessary for the pur- 
pose of securing proper conditions of 
work for the beedi workers that all 
purchasers of beedis manufactured by 
them if they happen to market under 
their own trade mark should be made 
liable as their employers”. 


28. After having expressed this general 
conclusion of ours, we shall now proceed 
to consider the attack on the different 
‘sections of the Act. In the first place, 
sections 3 and 4 dealing with the require- 
ment as to the taking out of a licence for 
an industrial premises were challenged. 
Except for putting forward a contention 
that in view of the fact that the contrac- 
tors are independent contractors, the 
‘obligation for taking out a licence is 
cast only on them and not on the trade 
‘mark holders and that the language of 
section 4 (3) is appropriate only to a 
‘contractor and nota trade mark holder 
no other’ argument was advanced before 
us with reference to these two sections. 
We are unable to hold that there is any- 
thing in section 4 (3) of the Act to conclude 
jthat the matters enumera’ed therein 
would bè applicable only to a contractor 
and not toa trademark holder. From 
our conclusion that the so-called contrac- 
tor is Only an agent or representative of 
the trade mark holder, it follows that 
the obligation for taking out a licence 
is cast Only on the trade mark holder. 
Mr. Venugopal contended that under 
the agreements entered into between 
the trade mark, holder and the con- 
tractor, the latter is at liberty to have the 
beedis rolled in any place he likes and 
engage any beedi roller he likes and the 
trade mark holder may not even be 
aware of the premises in which beedis 
are being rolled and therefore it would 
be unfair and unreasonable to hold that 
the trade mark holder alone has to 
apply for and obtain a licence, We are 
not able to find any difficulty in enforcing 
these provisions as against the trade 
mark Poken, Certainly it is open to 
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a trade mark holder to enter into an 
agreement with a contractor providing 
that the contractor should not have the 
beedis rolled in any place other than an 
industrial premisesin respect of which a 
licence should be taken out in the name 
of the trade mark holder. The fact that 
the trade mark holder does not stipu- 
late such a term at present is not sufficient 
to hold that sections 3 and 4 dealing with 
the necessity to take out a licence are 
incapable of being applied to trade 
mark holders. All that is necessary for 
the implementation of these provisions 
ie that the trade mark holder will have 
to stipulate in the agreement with the 
contractors that in respect of the indus- 
trial premises ‘n which beedi rollers are 
engaged in converting his raw materials 
into finished products a licence should be 
obtained in the name of the trade mark 
holder, Mr, Venugopal contended that 
the Act itself does not impose any such 
obligation on the contractor, when it 
chooses to preserve the contract system, 
In our opinion, this argument is fallacious. 
The Act is applicable to the contractors 
as well and consequently for the purpose 
ofobeying and implementing the provi- 
sions of the Act, a trade mark holder 
is certainly entitled to stipulate in th 
contract that he enters into with the con- 
tractor to that effect. Hence, we do not 
see any substance in this argument of 
Mr. Venugopal. 

29. The next ground of attack with 
regard to sections 3 and 4 is based on an 
unreported decision of the Andhra Pradesh 
High Court! in Thakur Savdeker (P.) Ltd. 
v. Union of India by the Secretary, 
Ministry of Law and seven others?, In 
that judgment a Bench of the Andhra 
Pradesh High Court has held that sec- 
tions 3 and 40f tbe Act are unworkable. 
The learned Judges have held:— 


“Now it will be seen that only an indus- 
trial premises requires to be licensed 
under section 3 of the Act. Under 
section 4, an application for licence has 
to be made to the competent authority, 
who after considering the matters 
enumerated in section 4 (3) of the Act, 
either grants or refuses a licence. An 
appeal is provided under section 5 
against the refusal to grant or renew a 


1. W.P. Nos. 2587 etc. of 1968. 
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licence, But section 4, the licensing 
provision, does not provide for deciding 
any dispute with regard to the ques- 
tion as to whether any place or premises 
is an establishment or an industrial 
premises. There is also no criteria laid 
down for determining what constitutes 
an establishment and what constitutes 
an industrial premises, It should be 
noticed that the Act is not applicable to 
self-employed persons in private dwel- 
ling houses. Therefore in the absence 
of a machinery for deciding the dispute 
whether a particular place or premises 
is an establishment or an industrial 
premises or a private dwelling house 
where business is carried on by the 
owner or cocupin thereof with the 
assistance of the members of his family, 
there is scope for arbitrary and dis- 
criminatory enforcement of the provi- 
sions of the Act. Unless therefore a 
provision is made for determining 
the aforesaid question, it is not open to 
the authorities to insist upon obtaining 
a licence as required by sections 3 and 
4 of the Act”. 


For the purpose of coming to this con- 
clusion, the Andhra Pradesh High Court 
relied on the decision of the Supreme 
Court in State of Andhra Pradesh v. Raja 
Reddy1, and held: 


“It is now well settled that the restric- 
tions imposed on the guaranteed right 
should be reasonable both in its substan- 
tive and procedural aspects, The 
method by which a restriction is sought 
to be imposed and the procedure pro- 
vided for putting the provisions of the 
Act into operation should be reasonable 
and the exercise of the fundamental 
right cannot be curtailed without pro- 
viding for a notice and an opportunity 
to be heard, That this is the correct 
legal position is established by the deci- 
sion in Kantilal Habulal and Bros. v. 
H. G. Patel, 


In the instant case, as we have seen, 
the Act does not provide for giving a 
notice or an opportunity to make 
representations and for deciding whe- 
ther a particular place or premises 
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constitutes an establishment or ar 
industrial premises, and the executive 
authority on its own determination that 
a place or premises is an industrial 
premises, can enforce the provisions 
of the Act even in respect of a place 
or premises which does not fall within 
the description of an industrial premises. 
For the foregoing reasons, we hold that 
the provisions of sections 3 and 4 of the 
Act, offend Articles 14 and 19 (1) (g) 
of the Constitution and are therefore 
void and unenforceable”. 


With great respect to the learned Judges, 
we are unable to accept this reasoning 
and the conclusion of the High Court of 
Andhra Pradesh. In the first place, 
section 4 requires the person concerned. 
applying for a licence in writing for an 
industrial premises. Therefore, at the 
stage of the application, the applicant 
proceeds on the basis that the premises. 
in question is an industrial premises, as 
contemplated by the Act and therefore 
the question of there being any criterion 
for deciding whether such a premises is 
an industrial premises or not by the 
competent authority does not arise. On 
the other hand, if any person is prosecuted 
under section 33 of the Act for not taking 
out a licence in respect of an industrial 
premises, the question whether the pre- 
mises is an industrial premises as con- 
templated by the Act or not will have to 
be decided by the Criminal Court before 
which the prosecution is launched, 
Therefore, we are unable to agree with 
the reasoning of the High Court of Andhra 
Pradesh for holding that sections 3 and 4 
of the Act are not valid. 


go. Apart from this, the High Court of 
Mysore at Bangalore in its judgment 
dated 24th June, 1971 in Mangalore 
Ganesh Beedi Works v. State of Mysore* 
and Bharath Beedi works v. State of Mysore 
and others*, W.P. Nos. 159 etc, of 1970, 
W.P.No, 1456 of 1971, disagreeing with 
the decision of the High Court'of Andhra 
Pradesh, has held that sections 3 and 4 of 
the Act are not unconstitutional, For the 
purpose of coming to this conclusion, the 
learned Judges relied on the decision of 
the Supreme Court in Kishan Ghand Arora 
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v. Commissioner of Police, Calcutta and others? 
and pointed ovt : ' 


“The licensing authority is required by 
sub-section (8) of section 4 of the Act to 
communicate his reasons in writing 
when he refuses to grant or renew a 
licence. Section 5 of the Act provides 
for an appeal to the appellate authority 
against such order. The preamble 
and provisions of the Act afford enough 
guidance to the licensing authority 
and the appellate authority in the mat- 
ter of disposal of applications for 
linceces, The insistence on the passing 
of a speaking order while refusing an 
application for the grant or renewal of 
a licence and the provision for an appeal 
against such order, are sufficient safe- 
guards against any arbitrary exercise of 
power by the licensing authority. It 
is no doubt true that conferment of 
arbitrary power on a licensing autho- 
rity without necessary guidance would 
be violative of Articles 14 and 19 (1) (g) 
of the Constitution, But when the 
said power is sufficiently controlled by 
necessary guidance and there are other 
built-in safeguards preventing the abuse 
of power, it would be valid. ” 


We are in entire agreement with the deci- 
sion of the High Court of Mysore on this 
point, 

Br. As far as this Court is concerned, it 
as held in Abdur Rakim v. State of Madras 


represented by the Secretary, Deportment of 


Industries, Labour and Co-operation, Fort St. 
George, Madras*, referred to already, deal- 
ing with sections 3 and 4 of the Madras 
Act, which are identical with sections 3 
and 4 of the Act, that the said sections 
are valid, This Court pointed out : 


“It cannot, therefore, be said that the 
mere requirement that the beedi 
industrial premises should be licensed 
would be invalid. But any system of 
licensing which leaves the issue of the 
licence to the unfettered discretion of 
the executive would amount to a per- 
mit system and would be invalid res- 
traint on the exercise of the fundamen- 
tal right. That, however, cannot be 
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said of the powers granted under seç- 
tions 4 and 5 of the Act, 


Under section 4 of the Act, the autho- 
rity could only act in conformity with 
the provisions of the Act, failing which 
the aggrieved party could appeal, If 
even the appellate authority acts arbi- 
trarily, it would be open to this Court 
to correct such errors under Article 226. 
A quasi judicial power cannot be said 
to be either naked or arbitrary, It has 
to be exercised objectively in accor- 
dance with the standards laid down 
by the statute. There could therefore 
be no valid objection to the regulation 
of beedi business by reason of the provi- 
sions of sections 3 to 5 of the Act. ”? 


Nothing was suggested to us to hold 
that this view of this Court requires any 
reconsideration, and, as we have already, 
pointed out, Mr. Venugopal relied solely 
on the judgment of the High Court of 
Andhra Pradesh, referred to in this behalf 
already, 


32. Ar we have pointed out already, Mr, 
Venugopal did not have any complaint 
against sections 8 to 16 of the Act which 
are applicable to industrial premises, 
except for pointing out that some of the 
sections have been couched in passive 
voice and do not indicate on whom the 
obligation lier. We do not have any 
doubt whatever that the obligation is 
imposed on the employer as defined in the 
Act, who will be different persons 
depending upon whether the case falls 
under section 2 (g) (a) or section 2 (g) (b). 


E The next attack of the petitioners re- 
ates to sections 7 to 23, The argument o 

the learned Counsel for the petitioners is 
that even today in industrial remises 

the beedi rollers are not required to come 
at specified hours or to work for any speci- 
fied hours and inasmuch as the Act has 
preserved the existing system, these sec- 
tions are not workable, We are clearly 
of the opinion that this argument again. 
is fallacious, Ex hypothesi, these sections 
are applicable only to industrial | premises 
and they do not apply to dwelling houses. 
Consequently, the only question is, if an 
industrial premises exists, whether there 
is any difficulty in applying or enforcing 
these provisions, whether it is the trade 
mark holder or the independent contrac- 
tor, who is considered to be the employer 
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in respect of the industrial premises in 
‘question. There can be no impediment 
to implementing these provisions, The 
very language of the statute compels the 
-employers to fix working hours, pay over- 
time wages for over-time work, give inter- 
val of rest, spread over hours of work, 
grant weekly holidays and display and 
maintain notice of periods of work. The 
‘fact that these requirements are not com- 
plied with at present is no argument 
against their applicability in future. The 
ivery language of the provisions in ques- 
tion requires the employer to comply 
with these requirements and therejore 
whether the employer happens to be a 
trade mark holder or an independent 
contractor, he will have to comply with 
the said requirements and there is nothing 
inherently impossible in giving effect to 
Ithese statutory requirements, ‘Therefore, 
we are unable to agree with the conten- 
tion advanced on behalf of the petitioners 
and to hold that these sections are in any 
way open to challenge. Mr. Venugopal 
then argued that if these sections were en- 
forced that might put an end to the con- 
tract system as such, which is sought to 
be preserved by the Act. We are unable 
to accept the premises underlying this 
argument, namely, that the Act preserves 
the contract system as it exists, All that 
‘can be said is that the Act takes note of 
the existing contract system and seeks te 
introduce changes inta the same in the 
interests, and welfare of the labour. In 
such a situation, it cannot be contended 
‘that the provisions in question are in 
‘any way opposed to or destructive of the 
contract system as such. 


34. It was next contended by Mr. Venu- 
gopal that these provisions would consti- 
tute an unreasonable restriction in excess 
of the legislative competence under Arti- 
cle 19 (6) of the Constitution of India, in 
so far as itinterferes with the fundamental 
right of the petitioners to cary on their 
business guaranteed by Article 1g (1) (g). 
There are two answers to this contention, 
-The first is, certainly these statutory pro- 
visions are for the benefit of a large body 
of workers engaged in the industry and 
therefore these restrictions are imposed 
in the interests of the genera] public, as 
contemplated by Article 1g (6) of the 
Constitution of India. It is too late in 
the day to contend that such a welfare 
legislation for the benefit of the labour 
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cannot be undertaken within the scope 
of Article 1g (6) of the Constitution. 
Secondly, the constitutional validity o 
the identical provisions of the Madras 
Act has been upheld by this Court in th 

decision referred to already, and the sai 

decision is binding on us, 


35. The provisions that are next chal- 
lenged are sections 26 and 27 which we 
have extracted already. As we have 
pointed out already, section 26 itself does 
not give any indication whether it applies 
to a home worker or not, But it is only 
Explanation II to section 27 ( ) which 
brings in the home worker, thereby im- 
plying that the home worker falls within 
the scope of sections 26 and 27. We are 
clearly of the opinion that sections 26 and 
27 cannot be applied to a home worker, 
We have already referred to the provisions 
contained in section 17 relating to work- 
ing hours, which states that no employee 
shall be required or allowed to work in 
any industrial premises for more than 
nine hours in any day or for more than 
forty-eight hours in any week, The pro- 
viso to that section contemplates an adult 
employee being allowed to work in such 
industrial premises for any period in 
excess of the limit fixed under that section, 
subject to the payment of overtime wages, 
if the period of work, including overtime 
work, does not exceed ten hours in any 
day and in the aggregate fifty-four hours 
in any week. Section 18 provides for 
wages for overtime work, Section 19 
requires that the period, of work for emplo- 
yeesinan industrial premises each day 
shall be so fixed that no period shall exceed 
five hours and that no employee shall 
work for more than five hours before he 
has had an interval for rest of at least half 
an hour, Section 20 requires that the 
periods of work of an employee in an 
industrial premises shal] be so arranged 
that inclusive of his intervals for rest under 
section 19, they shal] not spread over 
more than ten and a half hours in any day. 
Section 21 requires that every industrial 
premises shal] remain entuely closed, 
except for wetting of beedi or tobacco 
leaves, on one day in the week which day 
shall be specified by the employer in a 
notice exhibited in a conspicuous place in 
the industrial premises, It is in the con- 
text of these statutory provisions alone that 
sections 26 and 27 have to be understood. 
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all these provisions constitute integral parts 
of a single scheme. The'statute requires 
that an employee should not be allowed 
to work beyond a certain number of hours 
inaday. Itis only because of this, pro- 
vision is made that such hours of work 
should be spread over as prescribed. 
Again, it is only because that an employee 
is required to work continuously for a 
number of days for specified hours each 
day, the statute compulsorily provides for 
weekly holidays. Consequently for the 
purpose of getting the benefit of annual 
leave with wages, an employee must be a 
person who has been continuoulsy work- 
ing day after day for a certain number of 
hours each day, as prescribed by the sta- 
tute, If, in a particular case, the require- 
ments as to the working hours, interval 
of rest, spread over and weekly holidays 
cannot be complied with, it will naturally 
follow that the requirement as to annual 
leave with wages also cannot be complied 
with, To a home worker, sections 17 
to 23 can have no application, because 
they apply only to persons employed in 
an industrial premises, Consequently, 
sections 26 and 27 also cannot have any 
application to home workers, In the 
case of home workers, there is no ques- 
tion of their being required to work only 
for a specified number of hours in a day 
and those hours being spread over and 
the dwelling house remaining entirely 
closed on a day in a week. ‘Therefore, 
to them to the provision regarding annual 
leave with wages will have no applica- 
tion, The learned Advocate-General 
sought to contend that the rules framed 
under the Act enabled one to find out 
the turnover of the home workers and 
since they are paid only piece rate, the 
provision regarding the annual leave can 
be applied to them also, We are unable 
to accept this argument. The question 
is not one of finding out the wages for 
annual leave as contemplated by section 
27 (1) of the Act. On the other hand, 
the real question is, whether the provisions 
of sections 26 and 27, as they stand, can 
ever be applied to the home workers at 
all. For the reasons indicated above, 
we are of the opinion that sections 26 and 
27 cannot have any application to the 
home worker, 


36. Apart from this, in our opinion, sec- 
tions 26 and 27 are unconstitutional even 
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in respect of the employees in industrial 
premises as constituting unreasonable res- 
trictions on the fundamental right of the 
employees to carry on their business. 
From the very opening‘of section 27 (1), it 
is clear that sections 26 and 27 go together, 
As the language of section 26 stands now, 
there is absolutely no requirement that 
any particular employee should have 
worked for any particular period in a 
calendar year for getting the benefit of 
the annual leave with wages. A com-; 
bined reading of sub-sections (1), (2) and 
(3) of section 26 will lead to the conclu- 
sion that even if an employee has worked 
for eleven days in a calendar year, he 
would be entitled to a day’s annual leave 
with wages. This will be in addition to the 
weekly holidays he would have enjoyed. 
The very concept of annual leave with 
wages requires that an employee should 
have worked for a minimum period of 
days in a calendar year so that he may 
get the benefit of the annual leave with 
wages, Section 26 does not require that 
an employee should have worked for any 
particular minimum period in a calendar 
year for getting the benefit of annual 
leave. The provisions contained in sec- 
tion 26 (1) of the Act can be usefully com- 
pared with section 26 (1) of the Madras 
Act which is as follows :— 


«Section 26: Annual leave with wages: 
(1) Every employee who has worked 
for a period of not less than 240 days 
in a beedi industrial premises during a 
calendar year shall be allowed in the 
subsequent calendar year}~leave with 
wages for a number of days 
calculated— 


(i) in the case of an adult, at the rate 
of one day for every twenty days of 
work performed by him during the 
previous calendar year ; 


(ii) in the case of a young person, at 
the rate of one day for every fifteen days 
of work performed by him during the 
previous calendar year, ’” 


From a comparison of these two sections, 
it is clear that the draftsman of.the Act, 
while borrowing the provisions containe 
in section 26 (1) of the Mad1as Act, omitt 
ed to include the most crucial and im- 
portant requirement of that section, 
namely, an employee should have work 
for a period of not less than 240 days dur- 
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ing a calendar year, It may be an over- 
ight. None-the-less as the language 
stands section 26 of the Act applies irres- 
tive of the number of days an employee 
as worked during a calendar year. As 
we have pointed out already even if he 
has worked for eleven days in a calendar 
year, he will be entitled to one day as 
annual leave with wages, Certainly there 
can be no justification whatever for such 
a provision and therefore the said provi- 
sion constitutes an unreasonable restric- 
tion on the fundamental right of the em- 
loyers to carry on their business. Hence, 
our conclusion is that sections 26 and 27, 
as they stand, are wholly unenforceable 
against the trade mark holders, whether 
with reference to home workers or with 
reference to employees working in any 
industrial premises, 


37. Mr. Venugopal also challenged the 
validity of section 29 (3) of the Act. Sec- 
tion 29 (1) states that the State Govern- 
ment may permit the wetting or cutting 
of beedi or tobacco leaves by employees 
outside the industrial premises on an 
application made to it by the employer 
on behalf of such employees, Sub-sec- 
tion (2) provides that the employer shall 
maintain in the prescribed form a record 
of the work permitted under sub-section 
(1) to be carried on outside the industrial 
premises, Sub-section (3) is as follows: 


‘Save as otherwise provided in this 
section, no employer shall require or 
allow any manufacturing process con- 
nected with the making of beedi or 
cigar or both to be carried on outside 
the industrial premises : 


Provided that nothing in this sub-sec- 
tion shall apply to any labourer who is 
given raw material by an employer or a 
contractor for being made into beedi or 
cigar or both at home. ”’ 


The argument of the learned Counsel 
with regard to this sub-section is the same 
as has been advanced with regard to the 
other provisions of the Act, namely, that 
the trade mark holder has no know- 
ledge as to where the contractor is having 
his place of business or where the manu- 
facturing process is being carried on by 
the contractor and that the trade mark 
holder will have to search for the premises 
where such process is being carried on, on 
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the pain of penalty provided for by the 
Act. In view of the conclusion we have 
already come tc, namely, that the so- 
called contractors are not really indepen- 
dent contractors and so they are not 
employers, we do not find any difficulty 
in giving effect to the provision of this 
sub-section, 


38. There was a faint attack on section 28 
which provides for the application of the 
Payment of Wages Act, 1936 to the indus- 
tria] premises under the Act, on section 37 
which provides for the application of the 
Industrial Employment (Standing Orders) 
Act, 1946 and the Maternity Benefit Act, 
1961 to the industrial premises, on section 
38 which applied Chapter IV and section 
85 of the Factories Act and on section 39 
which applies the provisions of the Indus- 
trial Disputes Act, 1947 to the industrial 
premises, Once the definition of ‘indus- 
trial premises’ under the Act excludes the 
private dwelling house and the applica- 
tion of the provisions of sections 8 to 16 
to such industrial premises has not been 
contended to be either unworkable or 
unreasonable, we are unable to see any 
substance in this faint argument. Of 
course, we shall be dealing later in this 
La aaa with sub-section (3) of section 37 
of the Act, independently, in its applica- 
tion to the home workers. 


39. The next section whose validity 
has been vehemently attacked is section 
31 of the Act which we have already extra- 
cted. The contention of Mr. Venugopal 
is that the section uses the expession 


_ “employed for a period of six months or 


more” and since the Supreme Court has 
interpreted the word, “employed” as con- 
stituting master and servant relationship, 
this section cannot be enforced against 
the trade mark holders in respect of the 
beedi rollers engaged by the independent 
contractors, Mr. Venugopal pointed out 
that the trade mark holder might not 
even be aware of the particular beedi 
roller employed by the independent con- 
tractor and for any failure to comply with 
the requirement of the section on the part 
of the independent contractor over whom 
the trade mark holder had no control, 
the trade mark halder would be made 
liable and such a vicarious liability could 
not be imposed on the trade mark holder. 
For the reasons we have already indicated, 
this argument has no validity with respect 


A 
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to the contractors in the present writ peti- 
tions. As we have pointed out already, 
if thereis really an independent contractor 
in the sense in which we have indicated, 
such an independent contractor will be an 
employer for the purpose of section 31 and 
notthe trade mark holder. Butas far as 
home workers are concerned, we are 
clearly of the opinion that section 91 can 
have no application. We are not resting 
our conclusion solely on the use of the 
expression, ‘‘employed’’ occurring in sec- 
tion 31 (1). On the other hand, our 
reason is that the very language of section 
31 and in particular, the expression, ‘‘has 
been employed for a period of six months 
or more” contemplate continuous and 
regularity of working, day after day for 
certain hours and such a situation is not 
present in the case of home workers. 
Once a home worker has taken the raw 
materials to his or her dwelling house, it is 
open to such a home worker to do beedi 
rolling at any time he or she pleases for 
any length of time he or she is inclined to 
do, Itmay beon a particular day a home 
worker finds only five minutes time to 
do beedi rolling and for several succeed- 
ing days he or she does not find any time 
at all, but thereafter finds time to do beedi 
rolling for several hours in a day. With 
reference to such a situation, it cannot be 
stated that the home worker ‘thas been 
employed for a period of six months or 
more”, It is for this reason we hold that 
section 31 has no application to a home 
worker, ' 


40. The next attack of the petitioners is 
on sub-section (3) of section 37 which has 

en extracted already. The language 
of that sub-section uses the expression, 
“establishment” and therefore it includes 
a private dwelling house. The proviso 
is restricted to a home worker, We are of 
the opinion that the said sub-section can 
have no application to a dwelling house 
and a home worker, Section 4 of the 
Maternity Benefit Act, 1961 requires that 
no employer shall knowingly employ a 
woman in any establishment during 
the six weeks immediately following the 
day of her delivery or her miscarriage, 
Sub-section (2) of that section provides 
that no woman shall work in any establi- 
shment during the six weeks immediately 
following the day of her delivery or her 
miscarriage, Sub-section (3) states that 
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Without prejudice to the provisions of 
section 6, no pregnant woman shall, ona 
request being made by her in this behalf, 
be required by her employer to do during 
the periad specified in sub-section (4) any 
work which is of an arduous nature or 
which involves long hours of standing, or 
which in any way is likely to interfere 
with her pregnancy or the normal deve- 
lopment of the foetus, or is likely to cause 
her miscarriage or otherwise to adversely 
affect her health, The period referred 
to in sub-section (3) is prescribed in sub- 
section (4) which is (a) the period of one 
month immediately preceding the period 
ofsix weeks, before the date of her expected 
delivery; (b) any period during the said 
period of six weeks for which the pregnant 
woman does not avail of leave of absence 
under section 6. Section 5 deals with 
the right to payment of maternity benefit, 
according to which, every woman shall 
be entitled to, and her employer shall be 
liable for, the payment of maternity benefit 
at the rate of the average daily wage for 
the period of her actual] absence immedia- 
tely preceding and including the day of her 
delivery and for the six weeks immediately 
following that day. The other sections 
of the Act make ancillary and consequen- 
tial provisions, Since a home worker in a 
beedi industry is not required to work 
regularly for any prescribed period of 
hours in a day or even day after day fo 
any specified period, from the very nature 
of the case, the provisions contained in 
the Maternity Benefit Act, rg6r are 
unworkable with regard to such home 
workers, and therefore they will have n 
application to them. 


41. Consequently, we hold that sub 
section (3) of section 37 is inapplicab! 
to home workers in a beedi industry and. 
in so far as the said sub-section makes th 
provisions in the Maternity Benefit Act, 
1961 applicable to such home workers, 
the said provision is invalid and uncon- 
stitutional as offending the fundamenta 
right of the employers to carry on thei 
business, 


42. There is only one other section whose 
validity has been specifically challenged, 
though not raised in the affidavits, ‘That 
is section 7 (1) (c) and 7 (2) of the Act. 
Section 7 (1) deals with the powers of 
Inspectors appointed under the Act and 
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one of the powers enumerated in section 
7 (1) (e) is: 


‘4 (1) Subject to any rules made by 
the State Government in this behalf, 
an Inspector may, within the local 
limits for which he is appointed— 


(c) enter, with such assistants as he 
thinks fit, at all times any place or premi- 
ses including the residence of employees 
if he has reasonable grounds for sus- 
pecting that any manufacturing process 
~ is being carried on or is ordinarily car- 
ried on in any such place or premises,” 


Section 7 (2) is as follows:— 


‘7 (2) If an Inspector has reasonable 
grounds for suspecting that any manu- 
facturing process is being carried on in 
any establishment in contravention of 
the provisions of this Act, he may, after 
giving due notice to the employer or, 
in the absence of the employer, to the 
occupier, enter such establishment with 
such assistants, if any, as he may think, 
fit.” . ’ ' 


We are clearly of the opinion that section 
7 (1) (ec) is void and inoperative. There is 
absolutely nothing in the scheme of the 
Act to show as ʻo what purpose that clause 
is intended to achieve in addition to the 
provisions contained in sub-section (2) 
of section 7, This again is a case of an 
attempted copying of the provisions con- 
tained in the Madras Act, but done clum- 
sily, Section 7 (1) (c) of the Madras Act 
is as follows:— : 


“7 (1) Subject to any rules made in 
this behalf, an Inspector appointed 
under this Act shall, for the purposes of 
the enforcement of this Act, have power 
to do all or any of the following things 

' within the local limits for which he is 
appointed— 


(c) to enter at all reasonable times any place 
or premises including the residences of 
employees when he -has reasonable 
grounds for suspecting that any beedi 
industry is being carried on or is ordi- 
narily carried on in any such place or 
premises,” 


Thus, it will be seen the guidance provided 
for and the restrictions imposed on the 
power of entry of the Inspector under sec- 


tion 7 (1) (c) of the Madras Act are absent 
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in section 7 (1) (c) of the Act. Power of 
entry into others’ premises which includes 
a dwelling house in this context, is a 
very serious matter and a power to do 
such a thing will have necessarily to be 
defined and the circumstances under 
which that power can be exercised have 
also necessarily to þe clearly indicated. 
The provisions contained in the Madras 
Act had two specific and definite features. 
One is, the power of the Inspector refer- 
red to above is for the purpose of enforce- 
ment af the Act and such a provision is 
missing in section 7 (1) (e) of the Act. 
Secondly, the power is to enter a premises 
only ‘‘at all reasonable times”, Th 
provisions of the Act contained in sectio 
7 (1) (c) omit the word ‘‘reasonable” and 
the power is conferred in the widest possi- 
ble terms entb'ing the Inspector to ent 
the premises ‘‘at all times”, The Madras 
Act relates sub-section (2) of section 7 to 
section 7 (1) (e) of the Act, The saidi 
sub-section is as follows:— 











“7 (2) For the purposes of clause (c) 
of sub-section (1), an Inspector may, 
after giving due notice to the employer, 
or in the absence of the employer, to- 
the occupier, enter the beedi industrial 
premises with such assistants, if any, 
as he thinks fit.” 


On the other hand, sub-section (2) of sec- 
tion 7 of the Act does not relate it to the 
power of the Inspector under section 7 
(1) (c). But the same is in very general 
and wide terms and does not indicate the 
purposes for which the Inspector is autho- 
rised to enter the premises, All that sub- 
section (2) of section 7 of the Act provides 
is that the Inspector must have reasonable 
grounds for suspecting that any manufac- 
turing process is being carried on in any 
establishment in contravention of the 
provisions of the Act. We are clearly 
of the opinion that the word, ‘suspecting’ 
is too vague to constitute any real guidance 
in the matterand the sub-section itself 
does not indicate the purposes for which 
an entry can be made. As a matter o 

fact sections 7 (1)(c) and 7 (2) appear to! 
overlap each other, neither of them con- 
taining the necessary guide-lines for exer- 
cising the power of entry and prescribing 
the conditions under which alone the pow 

can be exercised. In view of these cir- 
cumstances, we hold that section 7 (1) (e) 
as well as section 7 (2) of the Act are 
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ultra vires the Parliament, since they are 
in excess of the requirements of Articles 
1g (5) and 1g (6) of the Constitution of 
India. As we have pointed out already, 
this section is not specifically referred to in 
the affidavits filed in support of these writ 
petitions, but the question was argued 
before us and the learned Advocate- 
Gencral, having regard to the fact that 
the question involved was one of construc- 
tion of the statutory provisions on their 
language, did not object to the question 
being raised and gone into by this Court. 


43. Apart from these provisions, no other 
provision was specifically challenged be- 
fore us on behalf of the petitioners, How- 
ever, Mr. Venugopal, learned Counsel for 
the petitioners, repeatedly advanced a 
general argument before us. According 
to him, the Act preserves the contract 
system as well as the home work system 
and if the provisions of the Act are to be 
enforced, the contract system as well as the 
home work system will come to an end. 
In this context, he contended that the 
Act imposed numerous and onerous 
obligations on the trade mark ho!ders 
with reference to their contractors with- 
out at the same time imposing any 
obligation on the contractors or beedi 
rollers, For instance, the learned 
Counsel contended that there is no provi- 
sion in the Act (a) to compel a worker to 
work for the minimum of nine hours; 
(b) to compel a worker to work overtime 
for the period stipulated in the Act; 
(c) to compel him to turn out a minimum 
rate of production of beedis per day; 
(d) to maintain the quality or standard of 
work; and (e) to maintain good con- 
duct. As part of this argument, he put 
forward a contention that the petitioners 
(trade mark holders) have entered into 
agreements with their contractors on the 
basis of the existing system and to call 
upon the contractors to enforce the provi- 
sions of the Act will amount to the trade 
mark holders unilaterally committing 
breach of the terms of the agreements, 
since the Act itself does not impose a 
corresponding obligation on the con- 
tractors. We are unable to accept this 
argument of the learned Counsel on any 
of the grounds mentioned above, As 
we have pointed out already, the learned 
Counsel for the petitioners frankly repre- 
sented to us that the alleged agreements 
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between the trade mark holders and the 
contractors were only oral. Therefore, 
we do not have any means of knowing 
what exactly the terms of the agreement 
between the parties are. Secondly, the 
Act is binding on all persons concerned 
and therefore it cannot be contended that 
when the provisions of the Act are to be 
enforced, there is no obligation on the 
workmen (beedi rollers) to comply with 
the requirement of the statute mentioned 
above, When we pointed this out to the 
learned Counsel, the learned Counsel 
invited our attention section 40 (1) of the 
Act which states:— 


‘*40 (1) The provisions of this Act shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law for the time being in force or 
in the terms of any award, agrecment, 
or contract of service whether made 
before or after the commencement of 
this Act: 


- Provided that where under any such 
award, agreement, contract of service 
or otherwise an employee is entitled 
to benefits in respect of any matters 
which are more favourable to him than 
those to which he will be entitled under 
this Act, the employee shall continue 
to be entitled to the more favourable 
benefits in respect of that matter not- 
withstanding that he receives benefits 
in respect of other matters under this 
Act,” 


and contended that in view of this provi- 
sion, it would not be open to the trade 
mark holders to alter the terms of the 
agreements between them and the con- 
tractors and similarly between the con- 
tractors and the beedi rollers, We are 
unable to accept this argument also for 
the simple reason that the provisions of 
this section will apply only to benefits in 
respect of matters which are more favour- 
able to an employee than those to which 
he will be entitled under the Act and the 
present situation in which a becdi roller 
is entitled to come and go at any time he 
pleases or likes and he need not come even 
for several days consecutively cannot be 
said to be a benefit in respect of which 
provision has been made under the Act. 
Lastly, it is a fallacy to assume that the 
Act preserves the contract system or home 
work system. All that the Act does is to 
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take note of the existence of the contract 
system and the home work system and try 
to improve the conditions of service of 
the beedi rollers under both the systems, 
Therefore, for the purpose of implement- 
ing the provisions of the Act which are 
admittedly in the interests of the beedi 
rollers, the parties concerned will have to 
so adjust their mutual relationship as to 
give effect to the same. The Act applies 
to everybody concerned and therefore it is 
as much binding on the trade mark 
holder as on the contractor and the beedi 
roller. Hence, it is open to the trade 
mark holder to enter into an agreement 
with the contractor incorporating therein 
necessary stipulations for the purpose of 
discharging his obligations under the Act 
and there cannot be any controversy 
except whether the liability flowing from 
the discharge of that obligation should 
be borne by the trade mark holder or the 
contractor which necessarily is a subject 
matter of negotiation and mutual adjust- 
ment between the parties, For these 
reasons, we hold that the mere fact that a 
particular system was prevalent at the 
time when the Act came into force is no 
ground for deciding that the Act did not 
intend to interfere with that system, for 
the purpose of giving effect to the various 
provisions it has made. 


44. In support of his contention that the 
contractors are really independent con- 
tractors and independent employers and 
at the same time they can be contractors 
for more than one proprietor or trade 
mark holder, Mr. Venugopal relied on 
an award of the Industrial Tribunal, 
Madras, dated 8th November, 1958, 
in I.D. No, 12 of 1958 relating to the peti- 
tioner in W.P.No, 2701 of 1968 and the 
decision of one of us in W.P.No, 1685 of 
1967 dated 18th July, 1969 declining to 
interfere with the award of the Industrial 
Tribunal, Madras in I.D. No. 42 of 1966 
dated 31st January, 1967 under Article 
226 of the Constitution of India. Accord- 
ing to the petitioners, in the award in 
I.D. No. 12 of 1958, it was held by the 
Industrial Tribunal that there was no 
prohibition against branch managers to 
taking beedi manufacturing works under 
other proprietors and it was not likely 
that that proprietor would have allowed 
his servants to undertake from other 
masters, InI,D. No. 42 of 1966, it was 
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held that the relationship between the 
parties involved in that reference was only 
that of a buyer and seller as contradis- 
tinguished from that of an employer and 
employee and consequently the Industrial 
Disputes Act did not apply to that case, 
For several reasons we are of the opinion 
that these awards do not in any way he'p 
the case of the petitioners concerned. 
We have already pointed out that in the 
common counter-affidavit filed by the 
second respondent in all the writ petitions, 
in paragraph 2 thereof, while admitting 
that the facts stated in paragraphs r to 8 
of the affidavits of the petitioners are 
substantially correct, it is stated that in 
actual practice the contractor under- 
took manufacture of beedi only for one 
factory or trade mark holder, Conse- 
quently, it cannot be said that the posi- 
tion contended for by the petitioners has 
been admitted by the respondents herein, 
in this behalf. Apart from this, we have 
already referred to the fact that the 
trade mark holders distinguish their 
respective products with reference to 
secret mixture of tobacco, Therefore 
neither a contractor nor a beedi roller 
at the same time can be working for 
more than one trade mark holder, 
because of the possibility of abuse involv- 
ed in using the mixture of tobacco of 
one proprietor or trade mark holder 
for rolling the beedis meant for another, 
At least to the extent to which the trade 
mark ho!der is interested in seeing that his 
mixture of tobacco is used only for rolling 
his beedis and not for rolling the beedis 
of others, he has a right to inspect and 
supervise the actual manufacturing pro- 
cess itself as indicated by us already. 


The second reason is, those two 
awards dealt with the definition of the 
term ‘‘ workman” occurring in section 2 
(s) of the Industrial Disputes Act, 1947. 
As far as the present case is concerned, 
the definition of the term, ‘‘ employee ” 
in the Act is much wider. We have 
already extracted that definition and i 
includes any labourer who is given ra 
materials by the employer or contracto 
for being made into beedis or cigar o 
both at home and any person not em 
ployed by the employer or contracto 
but working with the permission of o 
under agreement with the employer o 
contractor, In so far as this definitio 
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brings within its fold persons not em- 
ployed by the employer or contractor, 
but working with the permission of or 
under agreement with the employer or 
contractor, it is far wider in scope than 
the definition of the term ‘‘ workman ” 
occurring in section 2 (s) of the Industrial 
Disputes Act, 1947. Consequently, those 
two awards will not have any bearing 
in deciding the question involved in the 
present case, 


46. Thirdly, those awards were rendered 
on the basis of the evidence placed before 
the Tribunals concerned and it cannot 
be said that such evidence is available 
in the present case except to the extent 
to which we have indicated with refe- 
rence to the admission contained in 
paragraph 2 of the common counter- 
affidavit of the second respondent in 
these writ petitions, As we have pointed 
out already, such admission will take 
within itself only the broad features of 
the manufacturing system and not all 
the other details, 


47. Fourthly, in the judgment in W.P. 
No, 1685 of 1967, while declining to 
interfere with the award of the Industrial 
Tribunal, Madras, dated 31st January, 
1967, made in I.D. No. 42 of 1966, one 
of us pointed out the salient features 
which were the distinguishing features 
in that case for the Tribunal holding 
that the parties to the industrial dispute 
were in the position of a buyer and seller 
and not an employer and employee, 
In that writ petition, in support of the 
contention that as between the parties 
there was only the relationship of master 
and servant and not buyer and seller, 
as was held by the Tribunal, reliance 
was placed on the decision of the Supreme 
Court in Management of D.C. Dewan 
Mohideen Sahib and Sons v. Secretary, United 
Beed: Workers’ Union, Salem and another, 
referred to already. While dealing with 
that contention, this Court pointed out 
the following distinguishing features : 
(1) In the case before the Supreme Court, 
there was no actual sale and purchase 
between the parties and the entire thing 
was one ofa matter of adjustment. At the 
time when the manufacturer of the beedis 
sold leaves and tobacco, no purchase 
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price was paid by the vendee and subse- 
quently, when the manufactured beedis 
were resold, the price of the manu- 
factured beedis was fixed and from it a 
notional price for the leaves and tobacco 
was deducted, leaving the balance as 
the wages of the workmen and the com- 
mission of the agents. In the case before 
this Court, the evidence and the finding 
of the Tribunal based thereon was that 
the leaves and tobacco were paid for by 
the individuals concerned and subsequent- 
ly when they sold the manufactured 
beedis, they received the consideration 
therefor, 


(2) In the case before the Supreme 
Court, if the beedis were not rolled, the 
raw materials had to be returned to the 
appellants in that case, But in the case 
before this Court, there was no such 
evidence that if the beedis were not rolled, 
leaves and the tobacco were to be return- 
ed to the proprietor, 


(3) In the case before the Supreme 
Court, the price of raw materials fixed 
by the appellants therein as well as the 
price of the finished products always 
remained the same and never fluctuated 
according to the market rates, But 
in the case before this Court there was 
evidence before the Tribunal and the 
Tribunal also recorded a finding with 
reference to such evidence that there 
was fluctuation in the price of leaves 
and tobacco sold by the first respondent 
therein to the ten individuals and others, 


(4) In the case before the Supreme Court, 
the appellants therein had control over 
their branch managers because one of 
the conditions of the agreement was that 
at the time more than nine beedi rollers 
should work in the premises of the inter- 
mediary. In the case before this Court, 
there was no evidence to that effect, 
But, on the other hand, the Tribunal 
pointed out that there was no material 
whatever to show that the first respon- 
dent had any control over the ten alleged 
branch managers and the 211 workmen 
employed by them. 


(5) In the case before this Court, there 
was evidence to show that the first res- 
pondent used to reject some of the beedis 
produced by the ten individuals and once 
they were rejected, they were at liberty 
to sell these beedis to anybody they liked, 
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On the other hand, in the case before the 
Supreme Court, no such factor was 
present, 


(6) In the case before the Supreme 
Court great reliance was placed on the 
impecunious nature of the so-called inde- 
pendent contractors, while inthe case 
before this Court, there was evidence to 
show that these ten individuals, who 
were called branch managers, paid for 
tobacco and leaves purchased by him 
and according to the evidence placed 
before the Tribunal, the quantity of the 
leaves and tobacco purchased by them 
depended upon the availability of cash 
with them, 


48. In view of these circumstances. 
we are of the opinion that the award in 
I.D. No. 42 of 1966 cannot be of any 
avail to establish the case of the petitioners 
herein, 


g. Finally, Mr, Venugopal contended 
ihat if the provisions of the Act were 
enforced, the petitioners’ businesses would 
come to a stand-still, In support of this 
contention, in paragraph 14-A (b) of 
the affidavits filed in support of the writ 
petitions, the petitioners have given 
some figures as to what would be the 
cost of liability on the petitioners, in 
respect of the construction of latrines or 
urinals, construction of washing facilities 
and supply of first aid boxes and accord- 
ing to them, the same would be in the 
region of Rs, 37,500, In paragraph 14 
(II) of the affidavits, the petitioners have 
given some figures as to the margin of 

rofit they are left with in respect of 1,000 
herds for granting the various kinds of 
leave contemplated under the Act and 
giving -the benefits of the maternity 
leave etc, They have further stated 
that as against a monthly profit of Rs. 
7,500 the liability alone would be Rs. 
20,500 so that the petitioners would be 
ruined. We have no means of verify- 
ing whether these facts are correct or not, 
Mr. Venugopal contended that-if the 
counter-affidavit filed on behalf of the 
second respondent had questioned the 
correctness of the figures, the petitioners, 
would have placed necessary materials 
to establish their case before this Court. 
In view of the conclusion we have arrived 
at, it is unnecessary to go into this ques- 
tion, We are definitely of the opinion 
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that the petitioners have exaggerated 
the extent of their liability, As we have 
pointed out already, the petitioners have 
referred to the margin of profits which 
they are getting just now and the expenses 
they have to incur in enforcement of the 
provisions of the Act. There is absolutely 
nothing to show that if the petitioners 
were to incur additional expenses by 
way of providing facilities which are 
meant for the benefit of the employees, 
they will not be able to recoup the same 
by raising the selling price of the beedis 
manufactured by them, Simply because 
the petitioners will have to incur addi- 
tional expenses for providing benefits to 
the employees, which are admittedly in 
the interests of the general public, it 









mental right of the petitioners to ca 
on their business or they are in excess 
of the permissible limits under Article 19 
(6) of the Constitution, Apart from 
this, this-Court, has upheld the constitu- 
tional validity of the corresponding proa- 
visions of the Madras Act which are very 
similar to the provisions of the Act in 
Abdur Rakim v. State of Madras, represented 
by the Secretary of Industries, Labour 
Co-operation, Fort St. George, Madras, 
which is binding on us. 


50. It only remains to refer to three 
other decisions, apart from the decisions 
of the High Court of Andhra Pradesh 
and the High Court of Mysore referred to 
already, on the provisions of the Act. 
The first decision is that of the High 
Court of Bombay in M/s. Chotabhai Puru- 
shottam Patel, Beedi Manufacturers of 
Bhandara and others v. State of Maharashiro, 
by Secretary Industries and Labour Department, 
Sachiyalaya, Bombay and others*, In that 
decision section 2 (g) (a) and 2 (m) were 
held invalid and consequently the words 
“in relation to other labour ”’ occurring 
in section 2 (g) (b) had to be treated as 
deleted and the rest of the Act was upheld 
as legal and valid and was declared to 
be read with the two classes mentioned 
above as being absent in the section of 
definitions. ‘The High Courtalso held 
that sections 26 and 27 of the Act would 
not at all apply to home workers as 
understood under the Act. They fur- 
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ther held that section 21 (3) and sections 
26 and 27 would not apply to employees 
in industrial premises who do not volun- 
tarily choose to work for the full hours of 
work notified under section 22 read with 
section 17 of the Act on all the days or 
the requisite number of days. We have 
already held, for the reasons given by us 
that sections 26 and 27 of the Act cannot 
be applied either in respect of home 
workers or in respect of the employees 
working in industrial premises, As far 
as clauses 2 (g) (a) and 2 (m) are concern- 
ed the High Court of Bombay proceeded 
on the basis that the contractor was an 
independent contractor and the provi- 
sions ofthe Act logically taken to their 
conclusions meant that the principal 
employer was made liable civilly as well 
as criminally in respect of every facility 
that was made available to all the em- 
ployees including the workers; and even 
when, therefore, a genuine case of a con- 
tractor existed and that contractor having 
received full payment from the principal 
employer, failed to make payments to 
his employees, it would amount to princi- 
pal employer not making payment or 
failing to make payment of wages and he 
might have to face a litigation before 
the Payment of Wages Authority as that 
Act is made applicable to this industry by 
section 28 of the Act, and he would fur- 
ther be liable to be prosecuted under 
section 33 of the Act ; and that if sucha 
performance was repeated twice not by 
the same contractor but by two contrac- 
tors independently, it would be a second 
offence of the principal employer. We 
have already expressed our opinion that 
the contractors involved in these writ 
petitions are not really independent 
contractors, We have also refered to 
the circumstances under which a 
pos other than the trade mark 

older can be held to be an employer 
for the purpose of the provisions of the 
Act. 


51. The next decision is that of the 
High Court of Kerala in Chirukandoth 
Ghandrasekharan v. Union of India’. That 
is a judgment of a single Judge and there 
are no detailed discussions in the judg- 
ment and the major portion of the deci- 
sion is based upon concessions made 
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before the Court. In view of this, we 
are unable to derive much assistance 
from this judgment. 


52. The third is the decision of the 
High Court of Gujarat in Gujarat Beedt 
Karkhana Owners’ Association and others v. 
Union of India and others', By that judg- 
ment the validity of the entirety of the 
Act had been upheld by that High Court. 


53. Having regard to this conflict bet- 
ween the various decisions brought to 
our notice, we have approached the ques- 
tion independently, based on the plead- 
ings before us, the language in the statu- 
tory provisions and the history behind 
the same. 


54. We have already pointed out that 
the majority of the provisions of the Act 
is made expressly applicable only to 
industrial premises which does not in- 
clude a dwelling house. We have also 
held that sections 26 and 27, as the 
language now stands, are incapable of 
being applied whether to a home worker 
or to an employee in an industrial pre- 
mises. We have further held that sec- 
tion gr and section 37 (3) will have no 
application to a home worker, In view 
of this conclusion of ours it may be possi- 
ble that a trade mark holder hereafter 
may adopt only the home work system, 
without the contract system or factory 
system. If such a situation arises, it 
would be for the Legislature to consider 
as to what steps should be taken to 
improve the service conditions of home 
workers, In this context, it is relevant 
to extract the following portion from 
the Report of the Committee which 
investigated into the conditions of the 
Industrial Labour under the chairman- 
ship of Mr.D.V. Rege, I.C.S., appointed 
by the Government of India in 1944 to 
which we have made a reference already : 


** To conclude, matters requiring imme- 
diate attention in the beedi and cigar 
industries are the unhealthy working 
conditions, long hours of work, em- 
ployment of women and children, 
deduction from wages and the sub- 
contract system of organisation, It is 
desirable to abolish the out-work sys- 
tem and to encourage establishment 
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of big factories, in the beedi and cigar 
industries, if protective labour legis- 
lation is to be enforced with any degree 
of success, In view of the large num- 
ber of women workers in the beedi 
industry, appointment of a women 
factory inspector in the important 
beedi making provinces is desirable.” 


We may also point out that for the pur- 
pose of mutually adjusting their relation- 
ship with regard to the additional lia- 
bility to be borne, by virtue of the enforce- 
ment of the provisions of the Act, the 
trade mark holder and the contractor 
will have to incorporate suitable stipula- 
tions in the agreement between them. 
Even after incorporating such stipula- 
tions, if the manufacture and sale of 
beedis prove to pe profitable, the con- 
tract system may continue. Otherwise, 
the contract system may come to an end 
and the home werk system alone may 
prevail, as pointed out aheady, How- 
ever, these are not matters with which 
we are concerned at present and we are 
called upon only to interpret the provi- 
sions ot the Act and decide their 
constitutional validity. 


55. Under these circumstances, our ulti- 
mate conclusion with regard to the writ 
petitions filed by the trade mark holders 
in beedis as well as the contractors in 
beedis is that the Act is valid except 
with regard to sections 7 (1) (e), 7 (2), 
26 and 27 and sections 31 and 37 (3) 
in so far as they relate to home workers. 


56. After arriving at the conclusion as 
aforesaid, we have now to refer to three 
writ petitions, namely, W.P. No. 3211 
of 1970, W.P. No. 3730 of 1970 and W.P. 
No, 3641 of 1970. After a large number 
of writ petitions were admitted by the 
Court and interim stay of operation of the 
Act was granted by this Court, the State 
of Tamil Nadu in Memorandum No, 
111765/C/111/69-4, Labour Department 
dated 1st June, 1970, directed the Madras 
Act to be enforced. The contention of 
the petitioners in W.P. No. 3211 of 1970 
and W.P. No. 3641 of 1970 is that once 
the Central Act was enacted and was 
brought into force in the State cf Tamil 
Nadu by the notification issued by the 
State of Tamil Nadu, the Madras Act 
must be deemed to have been re- 
pealed and consequently that cannot be 
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enforced. It is unnecessary to go into 
this question in detail, in view cf the 
fact that the writ petitions themselves 
are now being disposed of by us and 
admittedly the memorandum of the 
Government referred to above was issued 
only during the operation of the order of 
stay passed by this Court which will 
now come to end, in view of our disposal 
of the writ petitions themselves, Gonse- 
quently, W.P. No, 3211 of 1970 and 
W.P. No. 3641 of 1970 are dismissed, 


57. As far as W.P. No. 3730 of 1970 
is concerned, the contention of the 
petitioner is that since the High Court of 
Andhra Pradesh has held that sections 3 
and 4 of the Act are ulira vires the Act 
being a Central enactment, the said two 
sections cannot be enforced in any part 
of the country. We are unable to accept 
this argument. Apart from the fact 
that the decision of the High Court of 
Andhra Pradesh is under appeal to the 
Supreme Court and we ourselves have 
taken the view that sections 3 and 4 of 
the Act are valid and legal, it cannot be 
said that simply because one High Court 
has held thata certain provision of the 
Central enactment is uliro sires or invalid 
it automatically ceases to apply to the 
territories other than those within the 
jurisdiction of that particular High Court. 
If this argument is to be accepted, we can 
immediately see the anomaly. The deci- 
sion of the High Court of Andhra Pradesh 
with regard to sections 3 and 4 has not 
been concurred with by the High Court 
of Mysore in the decision referred to 
already and we ourselves have taken a 
different view. Therefore, a question 
may possibly arise that in view of this 
conflict of decisions among different 
High Courts, which High Court’s decision 
will prevail over the whole of the country. 
Then again, there is a decision of the 
High Court of Gujarat upho'ding the 
validity of the entire Act. Under these 
circumstances there is no logic in the 
argument of the petitioner and no princi- 
ple or authority was brought to our 
notice by the learned Counsel for the 
petitioner in support of the contention. 
Hence, this writ petition also fails and is 
dismissed, | 


58. The other writ petitions will be 
allowed to the extent indicated already, 
namely, by declaring that sections 7 (1)| 
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(c), 7 (2), 26 and 27 and sections 31 
and 37 (3) in so far as they relate to home 
workers are ultra vires and illegal and 
unenforceable against the petitioners, 


59. Then, there remains the writ peti- 
ions filed by the manufacturers of cigars 
and cigar rollers. The case of the 
mimifacturers of cigars, as set out in the 
affidwits filed in support of their writ 
petitions can be briefly stated as follows: 
The minufacturers employ persons roll- 
ing cigars in their own premises, these 
person; are being assisted by some other 
persons brought by the rollers, called 
helpers ; in addition the manufacturer 
engiges certain employees for the pur- 
pose of stripping and splitting the mid 
ribs of tobacco leaves and certain others 
in the process of affixing ring labels to 
the finished goods; and the persons in the 
process of stripping and splitting and 
thase engaged in affixing ring labels 
take away the materials to their own 
homes for doing the particular process 
for which they have been engaged. 
Paragraphs 5 to 7 of the affidavit filed in 
W.P. No. 49 of 1969 deal with the manu- 
facturing process, W.P. No, 125 of 1969 
has ben filed by 100 cigar workers 
connected with the petitioner in W.P. 
No, 40 of 1969. Tne facts stated by 
them are also the same as stated in the 
affidavit filed by the petitioner in W.P. 
No. 49 of 1969. On these facts they 
contend that the Act is ultra vires and 
unconstitutional and that each cigar 
worker is an independent contractor 
and not an employee of the manufacturer. 
In support of this contention reliance is 
placed substantially on three features, 
The first is, there are no fixed hours 
during which a cigar roller is required to 
work, The second is, there is no per- 
sonal covenant between the cigar roller 
and the cigar manufacturer, requiring 
that the cigar roller himself must do the 
rolling, since he is allowed to bring helpers. 
The third is, the very leaves handed 
over to the cigar rollers are used by those 
cigar rollers, Apart from these three 
factors, reliance has also been placed 
upon a number of awards of the Labour 
Court and Industrial Tribunal, namely, 
the award of the Labour Court, Madras, 
in I.D. No. 13 of 1958, the award of 
the Labour Court, Madurai in I.D. No, 
19 of 1963, the award of the Additional 
Labour Court in I.D. No, 40 of 1965, 
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the award of the Industrial Tribunal, 
Madras in I.D. No. 44 of 1967 and the 
award of the Labour Court, Madurai 
in I.D. No. 16 of 1968, in each one of 
which it was held that there was no 
relationsh*p of master and servant bet- 
ween the cigar manufacturer and the 
cigar roller, 


59-A. Reliance has also been placed on the 
aecision of this Court (Srinivasan, J.) 
in Public Prosecutor v. Neelamegam Pillai. 1 
We have already referred to the decision 
of Srinivasan, J., mentioned above. As 
far as the five awards of the Labour 
Court and Industrial Tribunal are con- 
cerned, they dealt with the definition ef 
‘workman’ under section 2 (s) of the 
Industrial Disputes Act and the awards 
themselves were based on the evidence 
placed before the respective Labour 
Courts or Industrial Tribunal. In view 
cf the fact that the definition of the 
term “` employee” in section 2 (e) of the 
Act is much wider in scope and ambit 
than that of the definition of the term 
“workman” in section 2 (s) of the 
Industrial Disputes Act, 1947, and the 
detailed evidence available before the 
Labour Courts and the Industrial Tri- 
bunal is not available before us, we are 
not prepared to hold that either the 
decision of Srinivasan, J., in the case 
referred to above or the awards of the 
Labour Courts or the Industrial Tribunal 
in any way advance the case of the peti- 
tioners, Consequently, we proceed to 
examine the question only on the basis 
of the pleadings, On the pleadings we 
are unable to hold that any of these cases 
on such provisions of the Act is violative 
of the fundamental right of the petitioners, 
It is admitted that except with regard 
to the process of stripping and splitting 
the mid ribs and affixing ring labels to 
the finished products which are done in 
private dwelling houses, all other parts 
of the manufacturing process are being 
carried on only in the premises of the 
manufacturers, So long as the manu- 
facture is being carried on in such 
premises, the same falls within the 
scope of “* Industrial premises ” as defin- 
ed in the Act and all the provisions of the 
Act will apply to the said premises, 
We have already referred to the circums- 
tances relied on in support of the conten- 
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tion that the relationship of master 
and servant does not exist between the 
cigar manufacturer and the cigar roller, 
It may be that there are no fixed hours 
for each worker to work in the manu- 
facturing premises, But none-the-less 
the manufacturing premises is kept open 
only for fixed hours and it is only during 
those fixed hours, the workers wil] have to 
come to the said premises and roll cigars. 
Secondly, helpers are brought into the 
premises only with the consent of the 
manufacturers, As we have pointed 
out already, the definition of the term 
“employee” under the Act includes 
those persons, even though not employed 
by the employer, who work with the 
permission of the employer, Conse-~ 
uently, helpers also will come within 
the scope oj the term, ‘‘ employee” as 
defined in the Act, No argument was 
advanced before us contending that 
Parliament was incompetent to define the 
expression ‘‘ employee’ in such a manner. 
Therefore, from the very nature of the 
case, helpers also will become employees. 
The fact that the very leaves are used by 
the very rollers will not in any way help 
the case of the petitioners, Nothing 
was brought to our notice that either it 
was the practice of the trade or tne term 
of engagement between the manufacturer 
and the cigar roller that the particular 
leaves wetted in the previous night 
should be used by that roller only, in 
rolling cigars and under no circumstances 
can the same be used by any other roller. 
Under these circumstances, we are of 
the opinion that none of the features 
mentioned by the learned Counsel for 
the petitioners compels us to hold that 
the cigar rollers who are working in the 
premises of the manufacturers, which 
premises are kept open only for specified 
and fixed hours during the day, are not 
employees of the manufacturers and the 
premises in which they are working will 
not constitute ‘industrial premises’, 


6o. The only other question to be 
considered in this context is, whether the 
persons who take the cigar leaves for 
stripping and splitting the mid ribs to 
their dwelling houses and those persons 
who take the rolled cigars to their resi- 
dences for affixing ring labels can be 
considered to be employees of the manu- 
facturer or not, We are of the opinion 
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that their case differs basically from the 
case of the home workers in relation to 
beedis. When a worker takes the leaves 
for stripping and splitting the mid ribs, 
itis not the case of the petitioners that the 
said worker can attend to that work at 
any time he or she likes in his or her 
residence and bring them back to the 
premises of the manufacturer at any 
time he or she likes, From the very 
nature of the manufacturing process, it 
is clear that within the prescribed time 
of taking the leavés to their homes, the 
workers should do the stripping and 
splitting and bring them back probably 
the very next day. Similarly once the 
cigars have been rolled, the manufactu- 
rer will supply only such number of 
rolled cigars to the workers as will enable 
them to affixing labels and bring them 
back within the prescribed period. It 
cannot be that the domestic worker has 
got a choice to keep the rolled cigars in 
his or her house for any length of time 
he or she likes and affix the ring labels 
at any time he or she likes and bring the 
cigars to the manufacturer’s premises 
at any time he or she likes. Taking into 
account the ordinary commercial prac- 
tice and the interests of the manufactu- 
rers to see that the cigars once manufac- 
tured should go out of the premises 
into the market as quickly as possible, 
there should be an understanding that 
the ring labels should be affixed within 
a prescribed time and the cigars return- 
ed to the manufacturer, As we have 
already pointed out, the number of 
cigars taken out for this purpose will 
have to be relatable to the number of 
hours a worker is able to spare in the 
house and therefore the general argu- 
ment advanced with regard to home 
workers in beedi industry is not available 
to the case of these workers in cigar 
industry. Further, in the affidavit filed 
by the petitioner in W.P. No. 40 of 1969, 
it is stated that the petitioner-firm 
engages about 120 persons for the pur- 
pose of stripping and splitting the mid 
ribs of tobacco leaves and about 12 
persons in the process of affixing the 
ring labels to the finished cigars, ‘There 
is no averment whatever in the affidavit 
that those 120 persons and 12 persons 
need not by themselves do the work for 
which they are engaged and they can 
have the work done by somebody else, 


In 


when they take the leaves and rolled 
cigars to their respective houses. In 
view of this, we are not able to equate 
the relationship between these persons 
and cigar mamfacturers with that of 
home workers and the trade mark holders 
in the beedi industry. Consequently, 
there are no materials before us to hold 
that such persons are independent con- 
tractors and not employees of the cigar 
manufacturers. Therefore, we are un- 
able to make any distinction between 
these workers and the workers) who 
actually roll cigars in the premises of 
the manufacturers, Nothing was 
brought to our notice to make the imple- 
mentation of the provisions of the Act to 
the petitioners’ premises impossible, hav- 
ing regard to the nature of work done in 
the said premises, 


6r. One other argument that was 
advanced on behalf of the workers, 
namely, the petitioners in W.P. No, 125 
of 1969 is that it requires nearly six 
years for a person to acquire capacity 
to roll cigars and for this purpose only an 
experienced cigar roller brings an assis- 
tant, probably a member of the family, 
who works with him and enables the 
worker to earn much more and that in 
the event of the enforcement of the Act, 
the manufacturer may not allow any 
worker to bring a helper and therefore 
the same cannot be said to be beneficial 
to the interests of the workers. We are 
unable to accept this argument. The 
interests of the workers cannot be judged 
from the context of the particular sys- 
tem prevailing in a particular area and 
it has to be jidged generally. Further, 
we are unable to see how the enforce- 
ment of the provisions of the Act will 
not be in the interests of the workers 
themselves. As we have pointed out 
already, having regard to the definition 
of the term ‘‘ employee” under the Act, 
even a helper becomes an employee, 
and all the provisions of the Act will 
apply to him also, If and when a 
mamifacturer allows a helper to work 
in his premises that he'per becomes 
an emp'oyee and all the benefits available 
under the Act to the other employees 
will be availab'e to the said he'per also. 
If, on the other hand, a mamifacturer 
does not allow a he'per to work in his 
premises that does riot in any way affect 
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the benefits granted to the experienced 
worker who is allowed to work in the 
premises, Theonlyfact that was brought 
to our notice in this behalf is that with 
the helper an experienced worker is able 
to roll a larger number of cigars than 
what he himself can do and to that extent, 
the experienced worker will be prejudiced. 
But, in our opinion, this is no ground for 
ho'ding that the provisions of the Act can- 
not be applied to the industrial premises, 
because, in such an event, what an 
experienced worker was previously getting 
is shared between him and the helper, 
who himself becomes an employee in his 
individual right, and such a circumstance 
is not sufficient to invalidate the provi- 
sions of the Act. 


62. In paragraphs 10 and rr of the 
affidavit filed in support of W.P. No, 40 of 
1969, the petitioner has given some 
figures as to the liability he will have to 
incur by implementing the provisions of 
the Act by way of providing facilities 
referred to for the industrial premises 
and by way of giving holidays with 
wages to the workers concerned. For the 
reasons indicated by us with regard to the 
beedi industry, we are unable to hold that 
the mere fact that the petitioners will 
have to incur additional expenses for the 
purpose of implementing the Act will bea 
ground for declaring the provisions of 
the Act as unconstitutional and in excess 
of the powers of Parliament under 
Article 19 (5) of the Constitution of India, 
Our reasoning with regard to section 7 (1) 
(c), section 7 (2), section 26 and section 27 
applies to the cigar industry as much as 
to the beedi industry. But section 31 of 
the Act does not stand on the same footing 
as to the home worker in cigar industry 
as in the case of beedi industry. We have 
already referred to the general features of 
the home working system with regard to 
beedi industry. But no material was 
placed before us to show that the same 
practice or procedure is availab'e with 
regard to home workers in cigar industry. 
Only two aspects of the manufacturing 
process such as stripping and splitting the 
mid ribs and -ffixing ring labels are said 
to be done in the residential houses of the 
workers and we have already indicated 
that with reference to such persons, there 
must be an understanding with regard to 
the time within which the work has to be 
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‘done. No case has‘been put forward in 
the affidavit filed in support of the writ 

etition; nor any fact which emerges 
rom any of the decided cases was brought 
to our notice showing that such domestic 
workers are not continuously employed 
or they are incapable of being continu- 
ously employed for a period of six months 
and more, as contemplated by section 31. 
Therefore, section 31 will apply in its 
entirety to all the workers inthe cigar 
industry. 


63. We, therefore, hold that with regard 
to these petitioners sections 7 (1) (c), 7 12), 
26 and 27 are unenforceable as against 
them. Consequently, there will be a 
declaration in these writ petitions that 
sections 7 (1) (c), 7 (2), 26 and 27 of the 
Act are ultra vires and illegal and unen- 
forceable against the petitioners, and 
the writ petitions will stand allowed to the 
extent, 


64. There will be no order as to costs 
in any of these writ petitions, 


S.J. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—V.V. Raghavan, F. 


Paul Ponnuswamy Nadar and 
another .- Appellants* 


V, 


Jayaprakash and others.. Respondents, 


Hindu Law—Purtition—Deed executed by 
father—Whether gift or partition—Consiruc- 
tion of document—Caption not determinative of 
nature of the document—Mother cannot act as 
guardian when father is alive—Hindu Minority 
and Guardianship Act (XXXII of 1956). 


A Hindu father executed a document 
purporting to be a gift deed in favour of 

is son in respect of certain joint family 
properties. The gift was not in excess of 
what the son would be entitled to as a 
joint family member. The recitals in 
the document clearly showed that the 
son had a half share in the joint family 
properties and that the father intended 
to specify the said share. It was sought 
to be contended that the caption of the 


* SA No, 1530 of 197], WA Math 1973, 
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‘document determined the nature of the 


document and that the gift deed was void. 


Held: In terms of the document, it was 
not a gift deed and the terms were clear 
that the father intended only to effect a 
partition between himself and his son. 
The contention that the caption of the 
document determined the nature of the 
document could not be accepted. 


[Para. 7.] 


A mother cannot act as guardian when 
the father is alive. [Para. 9.] 


Case referred to: 


Rathinasabapathi Pillatv. Saraswathi Ammal, 
(1953) 2 M.L.J. 459: A.I.R. 1954 Mad. 
307. 


Appeal against the decree of the Court of 
the Subordinate Judge, Tuticorin, in 
Appeal Suit No. 23 of 1970, preferred 
against the decree of the Court of the 
District Munsif of Srivaikuntam in Ori- 
ginal Suit No. 75 of 1968. 

T.R. Ramachandran and T.R. Rajagopalan, 
for Appellants. 


Nadanasabapathy and R. Damodaran, for 
Respondents. 


The Court delivered the following 


Jupcment.—Defendants 3 and 4 are the 
appellants. The suit is for recovery of 
possession of the plaintiffs’ 8/10th shares 
in the suit properties. The plaintiffs’ 
case is as follows:— 


2. Plaintiffs1 to3 are the sons and dau- 
ghter of defendants 1 and 2. The first 
plaintiff was born on 27th December, 
19..6, the second plaintiff on 2d January, 
1954 and the third plaintiffon 12th March, 
1961. Originally the suit prop rties belon- 

to the joint family of the first plaintiff 
and the first defendant. The case of the 
plaintiffs is that the annual income from 
the family properties including the suit 
properties was between Rs. 15,000 and 
Rs. 20,000 that there was no need for 
the father viz., the first defendant to 
alienate any of the family properties, 
that the first defendant took to immoral 
ways ard squandered away the proper- 
ties and that in order to protect the intee 
rest of the first plaintiff, who was then a 


minor and other children to be born, the 


Aa 
n} PAUL PONNUSWAMY ‘NADAR 0. 
first plaintiff’s maternal uncle on behalf 
of the minor first plaintiff demanded 
partition of the family properties in 1936, 
that the first defendant acceded to the 
demand,, that he partitioned the family 
properties under a ‘document purporting 
to be a gift deed in favour of the first plain- 
tiffon 5th December, 1956 (Exhibit A-1) 
that the first plaintiff has been in posses- 
sion and enjoyment of that half share in 
the properties ever since, that after the 
said partition the first defendant executed 
a settlement deed a few days thereafter 
ziz., 22 .d December, 1956 (Exhibit A-2) 
m respect of the other half share of the 
family properties that as per the said 
settlement deed the properties are to 
devolve on the first plaintiff and the 
children of defendants 1 and 2 to be 
born thereafter retaining in favour of 
defendants 1 and 2 a life interest in the 
said properties with no rights of aliena- 
tion, that the said p-operties were mana- 
ged by the second defer.dant and the first 
defendant compelled the secord defen- 
dant to alienate some of the properties 
not for any legal necessity, that the aliena- 
tion in favour of the third defendant on 
Ist July, 96} (Exhibit B-5 ) executed by 
defendants 1 and 2 is not valid and bind- 
ing on the plaintiffs and that it is void. 
The present suit is filed for recovery of 
possession; the first plaintiff claiming 
5/'0th share plus 1 1th and plaintiff's 2 
and 3 each claiming 1,10th share m the 
suit properties. The further contention 
of the pl tintiff’s is that the alleged debts 
mentioned in the mor gage deeds are 
for immoral purposes, that the second 
defendant is not the legal guardian as 
per the Hindu Minority and Guardianship 
Act, that the above sale by the second 
defendant without obtaining Court’s sanc- 
tion is void and that the plaintiffs are 
entitled to ignore the said sale deed and 
claim a share in the suit property. 


3. Defendants I and 2 remained ex parte. 
The third defendant filed a written state-- 
ment contending that the yearly income 
from the suit properties belonging to the 
family is exaggerated that the allegation 
that the first defendant was leading an 
immoral life was false, that the first 
defendant had executed on othi over the 
suit property on 4th January, 1950 for 
Rs. 2,500 to one Ramaswami Konar, 


that the said othi was assigned in his 
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favour on 20th March,‘ 1953, that’ the 
first defendant in addition had executed a 
melothi over the suit property for 
Rs. 1,500 and for discharging the above 
two prior encumbrances the suit property. 
was sold to him on Ist July, 1964 and 
that the said debts were discharged and 
the balance of Rs. 1,600 was given to 
defendants 1 and 2 to meet certain bind- 
ing legal obligations. The further con- 
tention put forward by the third defen- 
dant was that the sale in his favour being 
for discharge of pre-partition debts is 
binding on the plaintiff’s that he has 
improved the lands after his purchase and 
that on the date of the suit he had no 
interest in the suit properties, he having 
gifted the same in favour of his grandson, 
the fourth defendant and the plaintiffs are, 
not entitled to a share in the suit property.” 
The fourth defendant was impleaded as 
a party later on and the fourth defendant 
adopted the written statement of the 
third defendant and further filed an 
additional written statement contending 
that the gift deed dated 15th December, 
195$ and the settlement deed dated 21st 
December, 1956 are void and invalid 
in law and that no interest cculd be’ 
created thereunder in favour of the plain- 
tiffs and the second defendant and in any 
event the claim is barred by limitation. 


4. The trial Court held that the gift 
deed (Exhibit A-1) effected a division 
in status between the first plaintiff and 
the first defendant. The trial Judge also 
held that under Exhibit A-2 the properties 
were given to the issues of defendants 1 
and2. The further finding of the learned 
Judge is that the sale in favour of the 
third defendant is void, that the othi 
(Exhibit B-1) and the melothi (Exhibit 
B-4) are however valid and binding on the 
plaintiffs, that no improvements were 
effected by the third defendant after his 
purchase. In the result, a preliminary 
decree for partition was passed as prayed 
for and the plaintiffs held entitled to 
recover possession of their 8/10th share 
after redemption of the othi. 


5. Defendants 3 and 4 filed A.S.No. 23 
of 1970 in the Court of the Subordinate 
Judge, Tuticorin, and the learned Judge 
coufirmed the decision of the trial Court 
and dismissed the Saar The present 
Second Appeal has been filed against the 
gaid judgment, 
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6. The learned Counsel for the appel- 
lants (defenants 3 and 4) contends (1) 
that Exhibit A-B, which is a ‘‘nonkodai 
pathiram”’ is void as it purports to create 
a gift of the joint family properties in 
favour of the first plaintiff and that the 
registered settlement deed Exhibit A-2 
of respondent of the 1st defendant’s half 
share is equally invalid for the same 
reason. (2) The further contention is 
that the registered sa'e deed, Exhibit B-5 
in favour of the third defendant is valid 
and binding on the plaintiffs as the bulk 
of the consideration for the said deed 
went for the discharge of the pre-parti- 
tion liabilities of the first defendant 
incurred under Exhibits B-l and B-4, 


7. Exhibit A-f dated 15th December, 
L956. purports to be a novkodai pathiram 
(a gift deed). The recital therein is : 


“oar gs GUTIpOAUW Lard Bib 
gies Gerg SO goU 
uTé $05 QUCures 2eréeG urs 
Huu uA srab Os ys 
STGO sia esp8o7oT yare 
AWU H Asri Cuirig gy.’ 


The schedule to the document gives the 
various survey numbers of the properties 
and in some of the items specified portions 
are directed to be taken by the donee. 
Referring to item 12 in the schedule 
relating to S.No. 816/A it is stated as 
follows: 


“Guopsw ` 18 Quia gyi 
Amusia AG gT A aeb 
Qui ged u 9 & @ dren gyib’” 


Again referring to item 13 it is stated that 
the said item is given in its entirety to the 
donee. Though the document is termed 
‘a gift deed’ there is, in fact, no gift of the 
jomt family properties by the first defen- 
dant to the first plaintiff. In fact, the 
recital extracted above shows that the 
father and son are the only persons who 
are entitled to the family ancestral pro- 
perties and that what is done under the 
document is only to specify the portion 
that the father proposes to allot to his 
son. ere is, m fact no gift to the son 
in excess of what he would be entitled to as 
a joint family member. The recital 
in the document clearly shows that the son 
has half share in the joint family properties 
and that the father intended to specify 
the said half share. There is a further 
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recital in the document that the son is 
entitled to take his share from the date 
of the document. Within about three 
months thereafter the settlement deed, 
Exhibit A-2, dated 2!st December, 1956, 
came into existence. The recitals therein 
are consistent with the recitals in Exhibit 
A-I and in respect of the other half share 
which fell to his share in Exhibit A-1 the 
settlement deed is effected. Under the 
settlement deed a life estate is carved 
out in favour of himself and his wife 
and the remainder settled on the first 
plaintiff and the sens to be born to him 
and his wife thereafter. The learned 
Counsel for the appellants, however, 
contends that the caption of the deed 
determines the nature of the document 
and as the father gifts the ancestral joint 
family property the gift deed, Exhibit A-I 
is void and for the same reason Exhibit 
A-2 is also void. The learned Counsel 
referred to the judgment in Rathina- 
sabapathi Pillai and another v. Saraswathi 
Ammal}, for the proposition that the power 
of a Hindu father or other managing mem- 
ber to make a gift is limited and that it 
must be within reasonable limits if it 
relates to ancestral property. This pro- 
ition is not and could not be disputed. 
But what is contended by the learned 
Counsel for the respondents is that in 
terms of the document it is not a gift d: 
and that the terms are clear that the fath 
intended to effect a partition between 
himself and his son. In fact, the reci 
in Exhibit A-2 is more specific and the 
father affirms that he had effected 
partition between himself and his son 
under Exhibit A-I and that he is deali 
with the property under the settlemen 
deed in respect of the other half share tha 
fe'l to him in that partition. I am, ther 
fore, unable to accept the contention 
of the learned Counsel for the appellants, 


8. It was further contended by the 
learned Counsel for the appellants that 
the said document came mto existence 
at the instance of the maternal uncle of 
the first plaintiff to save the ancestral 
properties from being alienated for illegal 
or immoral purposes. In the absence 
of proof the Courts below rightly nega- 
tived this plea. 













soy (1953) 2 M.L.J. 459 : A.I.R. 1954 Mad, 
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. The learned Counsel sought to up- 
hold the sale, Exhibit B-5, in his favour 
on the ground that out of the considera- 
tion Rs. 5,000, Rs. 4,000 went for the dis- 

of the prior antecedent debts on 
the basis of the mortgages, Exhibits B-1 
and B-4. The othi deed Exhibit B-1 was 
executed in 1950 in favour of one Rama- 
swamy Konar. In 1953 the third defen- 
dant obtained an assignmentofthe othi 
deed under Exhibit B1 executed in 
1950, in favour of one Ramaswami 
Konar. In 1953, the third defendant 
obtained an assignment of the othi deed 
under Exhibit B-3 and he advanced 
further monies under Exhibit B-4 dated 
221d August, 1956, to the first defendant. 
The debts in question are othies and there 
is no evidence of any pressure from the 
creditor. Ona the date of the execution 
of the sale deed, Exhibit B-5 dated Ist 
July, 1964, the first plaintiff was a minor 
and the second defendant, mother, pur- 
ported to act as the guardian of the first 
plaintiff and the second and third plain- 
tiffs without the permission of the Court 
taken under the Hindu Minority and 
Guardianship Act. The mother cannot 
act as guardian when the father is alive. 
Further it is seen that the mother acted 
as guardian for her minor sons and a 
daughter. That would emphasize the 
existence of the partition between the 
father and his eldest son mz., the first 
plaintiff as also the truth and validity of 
Exhibit A-2 under which alone respon- 
dents 2 to 5 have an interest in the pro- 
perty. It is clear that the third defen- 
dant-purchaser, was aware of the prior 
Partition deed and settlement deed and 
the rights created in favour of the second 
plaintiff, a daughter and the second defen- 
dant, wife of the first defendant and it is 
not now open to him to contend that there 
18 No partition or that Exhibits A-1 and 
A-2 are void. The second appellant is 
the grandson of the first appellant and 
he does not stand on any higher footing 
than the first appellant and the appellants 
are not entitled to plead that Exhibits A-1 
and A-2 are void, as they were fully 
aware of the prior partition and the settle- 
ment deed and had acquiesced in the 
truth and validity of Exhibits A-1 and A-2. 
Apart from this I have already held that 
Exhibits A-1 and A-2 are valid documents, 
10. In any view the prior debts amount- 
ing to Rs. 4,000, which were pre-partition 

22 
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liabilities, are binding on the plaintiffs. 
I, therefore, agree with the decree passed 
by the trial Court as confirmed by the 
appellate Court that the plaintiffs will be 
entitled to recover possession of their 
8/10th share in the suit properties subject 
to their redeeming the othies referred to 
above. In the result, the second appeal 
fails and is dismissed. There will be no 


order as to costs. No leave. 


11. The present suit is one for partition 
in respect of a portion of joint family pro- 
perties belonging to the plaintiffs and the 
first defendant and alienated in favour 
of the third defendart. The trial Court 
has decreed the plaintiffs’ 8/10th share 
in the suit properties. The family posses- 
ses other properties as well. It is repre- 
sented by the learned Counsel for the 
appellants that the equities could be 
worked out in a suit for general partition 
in respect of the properties of the family 
and that until such time, the decree in 
the suit, out of which the above second 
appeal has arisen should not be enforced. 
There is no need to make any order at this 
stage. The defendants are free to work 
out their rights according to law. 


S.J. Appeal dismissed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—S. Maharajan, F. 


B.K. Muthukrishna Bakthivel Vana- 
varayar Appellant” 


a 


Messrs. The Somasundaram Mills. 
(P.) Ltd., and another.. Respcnndeuisg 


Companies Act (I of 1956), sec'ions 319, 
392—Suit for recovery of muney—Decree 
against Company and sts Managing Director— 
Scheme of compromise by the company sanclioned 
by Court—Execution cf decree against the 
Managing Director—Validity—Civil Proce- 
dure Code (V of 1908), Order 21, rule 10. 


M filed a suit against a private limited 
Company and its managing director who 
had guaranteed the payment from the 
Company. The suit was decreed. Sub- 
sequently, the Company approached the 


* AAO. No. 344 of 1971. oth March, 1973° 
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High Court for sanction of a compromise 
afrargement with all its unsecured credi- 
tors and the scheme was sanctioned. 
However, M who had not received any- 
thing from the Company, filed an exe- 
cution petition egainst the Managing 
Director who was the second judgment- 
debtor, The managing director objected 
on the ground that the decree-holder was 
not entitled to execute the decree against 
him in view of the scheme sanctioned by 
the High Court. 


Held, So far as the second judgment- 
debtor was concerned, he was certainly 
not a Company ertitled to invoke the 
benefit of section 319 or section 332 of the 
Companies Act. He was independently 
liable to pay the decretal amount because 
the decree granted against him was a 
joint and several decree. [Para. 2.] 


As the second judgment-debtor had 
entered into a contract of guarantee with 
the plaintiff, and a decree was obtained 
by the plaintiff against him and the Com- 

any jointly and severally, there was no 
egal embargo against the decree-holder 
executing the decree against the second 
judgment debto. The scheme, which was 
sanctioned by the Company Court, did 
not release the second judgment-debtor, 
who was a co-debtor of the Company from 
his obligation under the decree to pay the 
decretal amount. [Para. 4.] 


Cases referred to:— 


Punjab Nitional Bank v. B.C. Mills, (1970) 
2 S.C.J. 101: 40 Comp. Cas. 927: (1970) 
2 S.C.R. <62: (1970) 2 Comp. L.J. 18; 
Re Guirner’s Motor Ltd., (1937) Ch. 349. 


Appeal against the Order of the Court of 
the Subordinate Judge of Devakottai 
dated 29th March, 1971 and passed in 
E.A. No. 546 of 1970 in E.P.No. 95 of 
1970 in O.S. No. 178 of 1969 on the file 
of the Court of the Subordinate Judge of 
Coimbatore. 


A.G. Muthuanna, M. Subramaniam and 
V. V.bishanan, for Appellant. 


The Court delivered the following 


JopcMENT.:—This is an Appeal against 
the Order of the learned Subordinate 
Judge of Devakottai, holding that the 
decree-holder is not entitled to execute 


the dectee obtained by him against the 
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second judgment-debtor. The appellant 
B.K. Muthukrishna Bakthivel Vanava- 
rayar instituted a suit in O.S. No. 178 of 
1969 on the file of the Sub-Court, 
Coimbatore, for the recovery of a sum 
of Rs. 18,650 being the principal and 
interest due on a fixed deposit receipt 
dated 20th November, 1967 under which 
the first defendant Messrs. Somasundaram 
Mills (P.) Ltd., Coimbatore, received a 
deposit of Rs. 15,000 belonging to the 
plaintiff returnable within a period of 
one year ending with 17th June, 1968. 
The plaint averred that on 20th Novem- 
ber, 1967 P.S.S. Somasundaram Chettiar, 
the second defendant, who was the 
managing director of the first defendant- 
company, gave a letter to the plaintiff 
guaranteeing payment of the amount 
covered by the fixed deposit receipt in the 
event of the first defendant failing to 
repay the amount due after maturity of 
the fixed deposit receipt, and that despite 
repeated demands, both the defendants 
defaulted to pay, whereupon the suit 
was filed by the plaintiff on 31st January, 
1969. Defendants 1 and 2 were re- 
presented by Counse! and when the matter 
came up before the Court on 3rd July, 
1969, Thiru K.N.V. Ramani, Advocate for 
defer dants 1 and 2 made an endorsement 
on the plaint submitting to a decree and 
the learned Principal Subordinate Judge, 
Coimbatore, passed a decree in the 
following terms :— 


(1) That the defendants do jointly and 
severally pay to the plaintiff the sum of 
Rs. 18,650 with subsequent interest on 
Rs. 15,000 at 6 per cent. per annum from 
the date of suit till date of payment of 
decree amount and do also pay to the 
plaintiff the sum of Rs. 1,717-75 being 
the costs of this suit as taxed. 


(2) That the defendants be and hereby 
are granted six months time for payment 
of the decree amount. 


The time for payment fixed in the decree 
expired on 3rd January, 1970. Some- 
time in January, 1970, Somasundaram 
Mills (P.) Ltd. fled Company Petition 
No. 31 of 1970 or the Original Side of 
this Court praying that the compromise 
arrangement set out in that petition be 
sanctioned by the Court so as to be 
bindirg on all the unsecured creditors 


of the company (except statutory credic 


m 


tors). By order dated 15th September, 
1970, Palaniswamy, J. sanċtioned the 
scheme of compromise entered into bet- 
ween the creditors of Somasundaram 
Mills (P.) Ltd. and the other persons 
interested in the company. The effect 
of the compromise was to enable the 
company to pay its creditors including 
depositors in stated instalments. Under 
the scheme of compromise the company 
was liable to pay the first instalment 
within three months from the date on 
which the H'gh Court sanctioned the 
scheme. that is to say, by 15th December, 
1970. The decree-holder in O.S. No. 
178 of 1°69, has not so far received a 
pisa towards his decree, either from 
Somasundaram Mills (P.) Ltd., the first 
defendant or Somasundaram Chettiar, 
the second defendant. Consequently the 
decree-holder got the decree trarsferred 
from Coimbatcre Sub-Court to Deva- 
kottai Sub-Court and filed Execution 
Petition No. 95 of 1970 for attachment 
and sale of the properties of the second 
defendant in execution of the decree 
obtained by him. This Execution Peti- 
tion filed on 3rd December, 1970, 
was returned by the office for rectification 
of certain defects. After rectification, 
the decree-holder represented the Execu- 
tion Petition on 7th December, 1970. 
On the same day, the first and the second 
judgment-debtors were vigilant enough 
to file E.A. No. 546 of 1970, whereby they 
asked the Court to dismiss or terminate 
the above execution proceeding on the 
ground that the scheme framed by the 
High Court in Company Petition No. 31 
of 1970 was binding on the decree-holder 
as well and that the decree-holder could 
claim payment only in accordance: with 
the provisions of the scheme for instal- 
ment payments. It was further contend- 
ed that, the terms of the decree, which the 
appellant had obtained, stood modified 
in conformity with the terms of the pay- 
ment prescribed under the scheme and 
that the decree must therefore be read 
in conjunction with the scheme order 
and as modified by the scheme order. 
It was also contended by the judgment- 
debtors that the decree-holder had absolu- 
tely no right to execute the decree for the 
entire amount of the decree and that the 
execution petition was, therefore, liable to 
be dismissed. This contention found favour 


with the learned Subgrdinate Judge, who 
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relymg upon section 391 (2) of the Com- 
panies Act, 1956, held that even though 
the decree had been passed jointly and 
severally against the second judgment- 
debtor, he was only a guarantor, and that 
the decree-holder was not entitled to’ 
execute the decree against him in view 
of the scheme sanctioned by ‘the High 
Court, Madras, in Company Petition 
No. 31 of 1970. Section 391 of the 
Companies Act runs as follows :— 

(1) “where a compromise or arrange- 
ment is proposed. 


(a) between a company and its credi- 
tors or any class of them; or 


(6) between a company and its mem- 
bers or any class of them ; the Court 
may, on the application of the company or 
of any creditor or member of the com- 
pany, or in the case of a company which 
is being wound up, of the liquidator, 
order a meeting of the creditors or class of 
creditors, or of the members or class of 
members, as the case may be, to be called, 
held and conducted in such manner as 
the Court directs. j 


(2) If a majority in number represent- 
ing three-fourths ic value of the creditors, 
or class of creditors, or members, or class 
of members, as the case may be, present 
and votirg either in person or, where 
proxies are allowed, by proxy, at the meet- 
ivg, agree to any Compromise or arrange- 
ment, the compromise or arrangement 
shall, if sanctioned by the Court, be 
binding on all the creditors, all the 
creditors of the class, all the members, or 
all the members of the class, as the case 
may be, and also on the company, or in 
the case of a company which is being 
wound up, on the liquidator and contri- 
butories of the company. 


2. In the present case the meeting of 
the creditors of the company was held, at 
which a majority in number representing 
three-fourths in value of the crediotrs 
agreed to the scheme of compromise, 
and the Court sanctioned the scheme. 
The scheme was no doubt framed by the 
company as well as by the creditors of the 
company. The question arises whether 
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the benefits extended to a debtor-company 
under section 391 of the Companies 
Act can be invoked by a co-debtor of the 
company, for the second judgment-debtor 
in this case is only in the situation of a 
guarantor of the company against whom a 
joint and several decree has been granted 
by a competent Court. There is nothing 
in the decree which suspends execution 
against the secor judgment-debtor till 
after the first judgment-debtor had paid 
the whole or part of the decree amount. 
All that the decree says is that both the 
judgment-debtors shall be granted six 
months time for payment. The moment 
the prescribed time terminated both of 
them would become liable to pay the 
decretal amount, and if they defaulted, 
execution proceedings could be taken 
against them in accordance with law. 
So far as the first judgment-debtor is 
concerned, it being a company, and it 
having invoked the jurisdiction of this 
Court under the Companies Act and 
entered into a compromise arrangement 
with its creditors, which was sanctioned by 
this Court, it can by virtue of section 391 of 
the Companies Act—imterdict execu- 
tion by the ordinary civil Court, because 
section 392 (8) says that where a High 
Court makes an order under section 391 
sanctioning a compromise or arrangement 
in respect of a company, it (a) shall have 
power to supervise the carrying out of the 
compromise or arrangement, and (b) 
may, at the time of making such order or 
at any time thereafter, give such direc- 
tions in regard to any matter or make 
such modifications in the compromise or 
arrangements as it may consider necessary 
for the proper working of the compromise 
or arratgement, as under section 391 
of the Companies Act, what was sanc- 
tioned by the Hgh Court would be 
bindirg on a'l the creditors including 
the decree-holder in this case. The decree- 
holder could not, after the sanction by 
the Court of the scheme of compromise, 
pursue execution proceedings against the 
first defendant-company in the ordinary 
Court of law. But so far as the second 
judgment-debtor is concerned, he is 
certainly not a company entitled to 
invoke the benefit ot section 391 or 
section 392 of the Companies Act. He 
is indecendently liable to pay the decretal 
amount because the decree granted 
against him is a jomt and several decree. 
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g. It was observed by the Supreme Co 
in Punjab National Bank v. B.C. Mills}, 
as follows : 


“We deem it necessary to observe 
that a binding obligation created under 
a composition under section 391 of the 
Companies Act, 196. between the 
company and its creditors does not 
affect the liability of the surety unless 
the contract of surgtyship otherwise 

rovides. As observed in Halsbury’s 

aws of England, Vol 6, 3rd Edition, 
Article 1555 at page 771: 


‘A scheme need not expressly reserve 
the rights of any creditors against 
sureties for debts of the company, as 
such rights are unaffected by a 
scheme ’’’, 


It was held in Re, Garner’s Motors Lid.? 
that the scheme when sanctioned by the 
Court has a statutory operation and the 
scheme does not release other persons 
not parties to the scheme from their 
obligations. 


4. As the second judgment-debtor ha 

entered into a contract of guarantee 
with the plaintiff, and a decree has 
been obtained by the plaintiff against 
him and the company jointly and seve- 
rally, there is no legal embargo against 
the decree-holder executing the decree 
against the second judgment-debtor. 
The scheme, which was sanctioned by 
the company Court, does not release the 
second judgment-debtor, who is a co- 
debtor of the company from his obliga- 
tion under the decree to pay the decretal 
amount. 


5. Consequently, I reverse the order of 
the Subordinate Judge and hold that the 
decree is executable against the second 
judgment-debtor who figured as the scond 
petitioner in E.A. No. 546 of 1970. I 
direct the Court below to restore Execu- 
tion Petition No. 95 of 1970 to its file and 
proceed with execution against the second 
judgmert-debtor. I may note that though 
the judgment-debtors have been served, 
they have not app*ared either in person 
or by Counsel. In the circumstances, the 


1. (1970) 2 S.G.J. 101 : 40 Comp. Cas. 927 : 
(1970) 2 S.G.R. 462 : (1970) 2 GComp.L.J. 18: 
ALR, 1970 S.G. 1973. 

2, (1937) Gh. 349 
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appellant will get half the costs of this 
appeal. : 

S.J. ı ——— 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—K.S. Palaniswamy, F. 


M/s. Sreenivas and Company, 
Madras-3. .-  Petitioner* 


Appeal allowed. 


U. 


Union of India represented by the 


Collector of Customs, Customs 
House, Madras .. Respondent, 
and 


M/s. Zubaida Leather Company, 15 
Kumarappa Chetty Street, Madras-g 
and others .. Petittoners 


D. 


Union of India, represented by the 
Collector of Customs, Customs 
House, Madras Respondent. 


Foreign Exchange Regulation Act (VII of 
1947), as amended by Central Act (XLVI 
of 1969), section 12 (1)—What constitutes 
breach—Declaration with incorrect particulars 
—Effect—Confis cation of goods under sec- 
tions 112 (1) and 113 (1) of Customs Act 
of 1962—Penal action under section 114— 
‘onstruction of statuies—Principles. 


A statute should be so construed as to 
prevent the mischief and to advance the 
remedy according to the true intention 
of the makers of the statute. But where 
the language is obscure, Courts cannot 
incorporate additional words and that too 
in a section which is penal in nature. 


[Para. 6.] 


The language of section 12 (1) of the 
Foreign Exchange Regulatior Act of 
1947 as it now stands has to be given 
effect to in its literal sense and it has to be 
found out whether the declaration fur- 
‘nished was not “true” in all “material 
particulars” within the meaning of that 
expression occurring in section 12 (1). 
[Para. 6.] 





* W.P, Nos, 3716, 3758 to 3761, 4076 and 4348 
to 4351 of 1970. Lat September 


> 1972, 
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To hold a person guilty of breach of 
section 12(1) it must be shown that the 
material particulars were not true. The 
term “true particulars’? is not synony- 
mous with “correct particulars’, The 
word “true” in section 12 (1) means 
“not false”. The test whether a state- 
ment made by a person is true or not is a 
process of examination of certain relevant 
facts subjectively from the position of 
that person : What are the materials 
on the basis of which the statement was 
made ? Had he reason to believe that 
those materials could be relied upon 
to make the statement ? Did he act 
bona fide as aman of ordinary prudence 
in similar circumstances ? ; 

[Para, 12.] 


If the exporters are bona fide satisfied that 
they would get the value of their goods, 
they are not bound to probe into the 
matter to fird out why they are asked 
to send the goods to and to look for 
payment from a country other than the 
country of the person who places the 
order for export, unless it be that the 
exporters are charged with conspiracy 
with a foreign purchaser to evade any 
provision of law. 

[Para. 12.] 


Held on facts, that in the instant cases the 
petitioners had not furnished untrue 
facts with regard to material particulars 
in connection with the exports in ques- 
tion and that the penal action taken 
against them was not warranted. 


[Paras. 12 and 13.] 


Case referred to:— 
Union of India v. Rai Bahadur, (1969) 1 
S.C.C. 9k. 


Petition under Article 226 of the Constitu- 
tior of India praying that in the circums- 
tances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the respondent herein 
relating to the issue of show cause notice 
Ref. S. 16/13/70 SIB dated 14/20-8-1970 
and culminating in the imposition of fine 
and penalty as per the endorsement 
found in the Shipping Bill No. 154 dated 
2nd June, 1970 purported to be 

in pursuance of his order Ref. 
File S. 16/13/70 SIB dated 22n. 
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April, 1970 ard quash the entire 
proceedings of the respondent, and 
Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein and in the res- 
pective affidavits filed therewith, the 
H'gh Court will be pleased to issue writs 
of certiorari calling for the records in (1) 
No. 16/17/70 Ex.(SIB) dated 18 h August, 
1970 and culminating in the imposi- 
tion of fine and penalty as per the endorse- 
ment found in the Shipping Bill No. 848 
dated 8th Jure, 1970 purported to be 
made in pursuance of the order No. 
16/17/70 Ex. (SIB) dated 22 1d October, 
1970 (in W.P. No. 3758/70) (2) Nos. 
16 16/70 AP Exp/SIB dated {3th August, 
1970 and culminating in the imposition 
of fiae and penalty as per the endorse- 
ment found in the Shipping Bill No. 
837 dated 8th June, 1970 purported to 
be made in pursnance of his order Ref. 
File S. No. 1616'70 SIB dated 221d 
October, 1970 (in W.P. No. 3759 of 
1970) (3) Ref. S. 16 14/70 SIB dated 12th 
August, 1970 and culminating in the 
imposition of fiae and penalty as per the 
endorsement found in the Shipping Bill 
No. 774, dated 6:h June, 1970 purpo.ted 
to be made in pursuance of his order 
No. S. 16/ 4/70 SIB dated 22 id April, 
1970 (in W.P. No. 376) of 1970); and (4) 
No. 16/5/1970 SIB Exp. dated 12:h 
August, 1970 and culminating, in the 
imposition of fine and penalty as per the 
endorsement found in the Shipping Bill 
Nos. 1097/10th June, 1970 and 771/6 
6th June 1970 purported to be made in 
pursuance of his order No. 16/15/70 dated 
22nd October, 1970 (in W.P. No. 3761 of 
1970)and to quash the entire proceedings in 
respect of each of the writ petitions said 
above Petition under Article 225 of the 
Constitution of India praying that in 
the circumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of cerhorari 
calling for the records of the first respon- 
dent herein relating to the issue of show 
cause notice Rf. S. 16 13/70 SIB dated 
14/29/ 8th August, 1970 and culminating 
in the impugned order Ref. S. 613/70 SIB 
dated 22nd October, 1970 and quash the 
same, Petitions under Article 226 of the 
Constitution of India praying that in the 
circumstances stated therein and in the 
respective affidavits filed therewith the 
High Court will be pleased to issue writs of 
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certiorari callirg for the records of the 1st 
respondent relating to the issue of show, 
cause notices in Ref. S. 16/16/70 SIB- 
dated 18th August, 1970; Ref. S.16/15/70 
SIB dated 12th August, 1970; Ref. S. 
16 11/70 SIB dated 12th August, 1970, 
Ref. S. 16/17/70 SIB dated 18th August, 
1970 respectively and culminating in the 
impigned orders Ref. S. 16 16/70 SIB 
dated 22nd October, 1970 ; Ref. S. 16/ 
15/70 SIB dated 22nd October, 1970; 
Ref.S, 16/14/70 SIB dated 22nd October, 
1970 ; Ref. S. 16/16/70 SIB dated 221d 
October, 1970 respsctively and quash the 
orders therein. 


A.C. Muthanna and I. Subramanian, for 
Petitioner. 


K. Parasaran, Standing Counsel for Central 
Government, for Respondents. 


The Court made the following 


Orver.—Three firms named Messrs. 
Srinivas and Company, M/s. Zubaida 
Leather Company and M/s. Farida Prima 
Tannery, who are doing the business of 
of exporters in tanned sheep skin, have 
filed these petitions, each firm separately 
with regard to its own transactions. In 
respect of certain exports, the respective 
firms either directly or through its agent, 
filed the concerned shipping bill and 
other documents before the customs 
officials, The Assistant Collector of Cus- 
toms, on an examination of the relevant 
documents, came to the conclusion that 
the goods were actually bought only 
by M/s. Bevingtons and Sons, London, 
and not by M/s. Zentral Kommerz, 
GmbH Berlin, as stated in the respective 
declarations and that the payment ought 
to be in sterling ‘pounds’ and not in 
terms of rupees as stated in the original 
G.R.I. form filed in the Customs House 
and that these statements were mis- 
declarations contravening the provisions 
of section 12 (1) of the Foreiga Exchange 
Regulation Act, 1947. Having come 
to these conclusions, he set out these 
reasons and issued show cause notices 
to the petitioners stating that the goods 
were liable for confiscation under sections 
112-D and 113 (1) of the Customs Act, 
L162, and that the exporters were liable 
for penal action under section 114 of the 
said Act. The exporters were required 
to show cause why action should not be 
accordingly takeq. Tae exporters gave, 
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written explanations stating inter alia- 
that M/s. Bevingtons and Sons, London, 
were dealers having extensive business 
connection with treaders all over Europe 
and were acting as agents for various 
purchasers, that the real purchaser was 
M/s. Zentral Kommerz, GmbH, Berlin, 
and that, therefore, there was no mis- 
declaration either with regard to the place 
of destination or with regard to the 
consignee or with regard to the mode of 
payment. The Collector of Customs 
gave a personal hearing to the exporters 
who were represented by their Counsel 
and appears to have reserved orders. 
At that stage, the petitioners came to 
this Court with petitions to quash the 
show cause notices, But in the mean- 
while the Collector of Customs passed 
orders directing confiscation of the goods 
and imposing personal penalties. Subse- 
quently, the exporters filed separate 
petitions to quash those orders. M/s. 
Srinivas and Company, have filed W.P. 
No. 3716 of 1970 to quash the show- 
cause notice and W.P. No. 4076 of 1970 
to quash the order of confiscation and 
imposition of penalty. M/s. Zubaida 
Leather Company, who were concerned 
with three transactions, have filed peti- 
tions for similar reliefs. W.P. No. 3761 
and W.P. No. 4348 of 1970 relate to one 
transaction. W.P. Nos. 3759 and 4349 
of 1970 relate to another transaction. 
W.P. Nos. 3758 and 4351 of 1970 relate 
to a third transaction. M/s, Farida 
Prima Tannery are petitioners in W.P. 
Nos. 376) and 4350 of 1970. Though 
appeals lie to the Central Board of Excise 
and Customs, New Delhi, against the 
impugned orders of the Collector, the 
petitioners have straightaway approach- 
ed this Court contending inter alia that 
the action by the Collector is without 
jurisdiction and the order is void. 


g. In ‘these petitions, the petitioners 
have put forward the same grounds as 
those which they put forward ir their 
explanations given in answer to the show 
cause notices, in support of their conten- 


tions that the Collector has acted without f 


jurisdiction and that the impugned notices 
and orders that followed those notices 
are invalid. In substance, their case is 
that M/s. Bevingtons and Sons, Limited, 
iLondon, have acted as agents of M/s. 
Zentral Kommerz, Berlin, that as per 


2 
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the terms of the contract, the amount 
was to be paid by M/s. Zentral Kommerz, 
Berlin, that, therefore, the place of desti- 
nation of the goods was mentioned ag 
G.D.R., and that the method of pay- 
ment is Indian currency. It is therefore, 
contended by the petitioners that th 

are not guilty of any mis-declaration. 


3. The contention urged on behalf of 
the respondents is that the real purchasers 
are M/s. Bevingtons and Sons Ltd. , London 
and not M/s. Zentral Kommerz, Berlin, 
that the place of destination is, therefore, 
not G.D.R., and that the method of 
p2yment is not Indian currency but 
sterling. It is, therefore, contended by 
the respondents that the petitioners are 
guilty of having given untrue particulars 
with regard to the place of destination 
of the goods and the method of payment 
and that, therefore, they have violated 
Section 12 (1) of the Act. 


4. Before adverting to the details, which, 
according to the respondents, constitute 
mis-declaration, it is ne to refer to 
section 12 (1) of the Act. That section, 
as it stands at present, reads : 


“12. Payments for exported goods.— 


(1) The Central Government may, by 
notification in the cfficial Gazette, 
prohibit the taking or sending out by 
land, sea or air (hereinafter in this 
section referred to as export) of all 
goods or of any goods or class of goods 
specified in the notification from India 
directly or indirectly to any place so 
specified unless the exporter furnishes 
to the prescribed authority a declara- 
tion in the prescribed form supported 
by such evidence as may be prescribed 
or so specified and true in material 
particulars which, among others, shall 
include the amount representing— 


(i) the full export value of the goods; 
or 


(ii) if the export value of the goods is 
not ascertainable at the time of export, 
the value which the exporter, having 
regard to the prevailing market condi- 
tions, expects to receive on the sale of 
the goods in the course of international 
trade and affirms in the said declara- 
tion that the full export value of the 
goods or in a case i under 
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clause (ii), the full value for which the 
goods are sold has been, or will within 
the prescribed period be, paid in the 
prescribed manner.” 


This sub-section was substituted by Cen- 
tral Act (XL of 1969), section 2. Section 
12 (1) as it originally stood ran as follows: 


“12. (1) The Central Government, 
may by notification in the Official 
Gazette, prohibit the taking or sending 
out by land, sea or air (hereinafter in 
this section referred to as export) 
of any goods or class of goods specified 
in the notification from India directly 
or indirectly to any place so specified 
unless a declaration supported by such 
evidence as may be prescribed or so 
specified, is furnished, by the exporter 
to the prescribed authority that the 
amount representing the full export 
value of the goods has been, or will 
within the prescribed pericd be, paid 
in the prescribed manner.” 


5. The substitution of the present section 
was made as a result of the decision of the 
Supreme Court in Union of India v. 
Rai Bahadur}. In that case, certain ex- 
porters of manganese ore filed a declara- 
tion under section 12 (1) as it then stood 
mentioning a certain amount as the price 
of the goods, The Customs Department 
took action under that section alleging 
inter alia that the exporters under-invoiced 
various consignments and failed to re- 
patriate foreign exchange obtained by 
them. Even at the stage of the show- 
cause potice, the exporters caren 
this Court with a petition under Article 
226 of the Constitution praying for an 
order prohibiting the Department from 
taking further action in pursuance of the 
notice. Kailasam, J., dismissed the peti- 
tion. But on appeal, a Bench of this 
Court allowed the petitior and granted- 
the relief prayed for. In the appeal 

referred by the Department before the 
Sorene Court, the question considered 
was whether the exporters could be said 
to have contravened section 12 (1) 
of the Act. It was contended on behalf 
of the Union of India that the irvoice 
price mentioned by the exporters in the 
declaration did not represent the full 
export value and that, therefore, the 


1. (1969) 1 S.Q.C, 91. 
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exporters made invalid declarations 
thereby contravening section 12 (1). 
A majority of the Judges held that the 
declarations given by the exporters satis- 
fied the requirements of section 12 (1), 
though the exporters did not correctly 
furnish all the information asked for 
and that such declarations were not non- 
est. Hegde, J., who spoke for the majority 
of the Judges, observed at page 108 : 


“The information called for in the 
prescribed form cannot be considered as 
restrictions imposed by section 12 (1). 
They are merely information called 
for the proper exercise of the powers 
under the Act. Many of them do not 
relate to the restrictions imposed b 

section 12 (1). Neither section 12 (1 

nor any other provision in the Act 
empowers -the rule-making authority 
to add to the restrictions imposed by 
section £2 (I). For finding out the 
restrictions imposed by section 12 (1) 
we have only to look to that section. 


The requirement of that section is 
satisfied if the stipulated declaration 
supported by the evidence prescribed 
or specified is furnished. The con- 
travention complained of in this case is 
really the contravention of section 12 
(2) and rule 5. The former is punish- 
able under section 23 and the latter 
eas section 23, read with section 


It is to get over the said decision the 
amending Act was passed substituting 
the present sub-section (1) of section 12. 
A reading of the sub-section as it origi- 
nally stood and as now substituted, 
gives room for serious doubt as to how 
far the Legislature has achieved its 
object in making the amendment. So 
far as the export value of the goods is 
concerned, the exporter has got to give 
either the full export value of the goods 
or, if the export value of the goods is not 
ascertainable at the time of the export, 
the value which the exporter, having 
regard to the prevailing market condi- 
tions, expects to receive on the sale of the 
goods in the course of international trade. 
He should also affirm in the said declara- 
tion that the full export value of the goods 
or in a case falling under Clause (ii), 
the full value for which the goods are 
sold has been, or will within the prescribed 

A 
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period be, paid in the prescribed 
manner. No doubt, the amendment 
has made the position as regards export 
value, clear. But as other mat- 
ters, the section itself does not contain 
any language from which any restriction 
could be inferred. From the passage of 
the judgment of the Supreme Court 
extracted above it would be seer that 
for finding out what the restrictions are 
one must look only to the section, and 
that the Central Government cannot do 
anything by way of restrictions under 
sub-section (b) of section 12. It is only 
the restrictions imposed by sub-section 
(1) of section 12 among others which 
could be deemed to have been imposed 
under section I} of the Customs Act, 
4962, and only then by virtue of section 
23-A of the Foreign Exchange Regulation 
Act, the provisions of the Customs Act 
would have effect. In other words, 
only if a violation of the restrictions under 
sub-section (1) of section 42 can be made 
out, the provisions of the Customs Act will 
apply. As already pomted out, the 
amended section has made the position. 
clear only as regards export value and as 
regards other matters the section -itself 
does not contain any restriction, ` 


6. Mr. Parasaran, Counsel appearing for 


the Central Government, contended that 
though the amended section has rot set 


“1. Messrs, Sreenivas and Company 


Declaration in the Shipping 
Bill as to the port of 
destination : 

Country of destination : 
Consignee : 


G. R. I. Form 

Country of destination : 
Method by which payment 
has to be received in India : 


2. Messrs. Zubaida Leather Company : 
Port of discharge : 

Country of final destination : 

G. R. I. Form 

Country of destination : 

Method by which payment has to be re- 
ceived in India: 

3. Messrs, Zubaida Leather Gompany : 


(The particulars are as in No. 2 above) 
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out in detail what the restrictions are, the 
amended section has to be interpreted in 
such a way as to achieve the object for 
which the amendment was made. The 
Counsel submitted that any declaration 
made with incorrect particulars would at- 
tract sub-section (I), as it would amount 
to exporting goods in violation of the 
prohibition contained therein. It is tru 
that it is a sound rule of interpretation 
that a statute should be so construed as 
prevent the mischief and to advance the re- 
medy according to the true intention of th 
makers of the statute. But where the langu- 
1s obscure, Courts cannot incorpora 

additional words and’that too in a section 
which is penal in nature. Therefore, th 
language:.of sub-section (1) of section 12, 
as amerded, has to be given effect to in i 
literal ‘sense, anid’it has to be found ou 
whether the declarations furnished by th 

titioners in these cases were not “ tru 
in all material particulars’? within th 
meaning of that expression occurring in 
sub-section (I) of section 12. 


7. As already noticed, three firms figure 
as petitioners in these cases separately. It 
is necessary to have an idea of the ro 
lars which are relevant for consideration 
of the point in controversy. I shall set 
out briefly: below the particulars with re- 
gard to each of the firms : 

(Petitioner in W.P. Nos. 

3716 and 4076 of 1970.) 

Marseilles in transit 

toG. D.R. 


G. D. R. 


Messrs. Zentral Kommerz 


GmbH, Berlin. 
France iv transit to G. D. R. 
Indian currency. 


(Petitioners in W. P. Nos. 
3761 and 4348 of 1970). 


Genoa in transit to G. D. R. 


Italy/G. D. R. 


Genoa in transit-to G. D. R. 


Indian currency. 
(Petitioners in W. P. - 
Nos. 3759 and 4349 of 1970.) ~ 
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4, Messrs, Farida Prima Tannery : 
Port of discharge : 


Country of final destination : 
Name of Consignee : 


G. R. I. Form : 
Country of destination : 


Method by which payment is received in 
India : 
5. Messrs. Zubaida Leather Company : 


{The particulars are as in No, 4 above.) 

8. Both in the impugned show cause- 
notices and the impugned orders, the 
points that have been put against the 
petitioners are (1) that the country of 
destination was not G.D.R., and (2) that 
the payment was not in rupee currency. 
These, according to the respondents, were 
untrue statements so as to fall within the 
scope of sub-section (1) of section 12. The 
basis for this contention is that in the con- 
tract form in each case sent by Messrs. 
Bevingtons and Sons Limited, it was ex- 
pressly stated that the said Messrs. 
Bevingtons and Sons Limited, had bought 
the goods and that the contracts do not 
show that the purchases were made by 
Messrs. Bevingtons and Sons on behalf 
of Messrs. Zentral Kommerz, Berlin. As 
against this circumstance, there are two 
circumstances which outweigh that cir- 
cumstance and go to show that the peti- 
tioners cannot be said to have made the 
declaration with untrue particulars. The 
first and foremost circumstance is the ad- 
mitted fact that in all contract orders it 
was explicitly stated : 


“G.D.R. Facilities will be made avai- 
lable by Messrs. Simpson and McCone- 
chy Limited, P.B. 2016.18 Sydenhams 
Road, Periamet, Madras. ” 


It is the common case of all the parties 
that Messrs. Simpson and McConechy 
Limited, are agents of Messrs. Bevingtons 
and Sons Limited, London. This cir- 
cumstance, taken along with the fact that 
the petitioners subsequently produced 
orders of Messrs. Zentral Kommerz with 
regard to each consignment, goes a long 
way to probablise the case of the petitioners 
that the deal was concluded by Messrs, 
Bevingtons and Sons only as agents of 
Messrs. Zentral Kommerz. The Collector 
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(Petitioners in W. P. 
Nos. 3760 and 4350 of 1,970) 
Marseilles in transit to 


Gmb H., Berlin. 


Indian currency. 
(Petitioners in W. P. 
Nos. 3758 and 4351 of 1970). 


of Customs has commented upon the 
fact that the petitioners did not produce 
in the first instance the? contract orders 
of Messrs. Zentral Kommerz Limited, 
The petitioners’ explanation is that it was 
not usual to produce such orders, as along 
with the shipping bill it is usual only to 
place the order which, in these cases, was 
placed by Messis. Bevingtons and Sons. 
It is not suggested on behalf of the res- 
pondents that the contract orders as hav- 
ing been issued by Messrs. Zentral Kom- 
merz are fabrications. 


g. The next important circumstance is 
that Messrs. Zentral Kommerz G.D.R., 
issued a letter of credit for Rs. 7,50,000 
which was a bulk transferable letter of 
credit opened by a G.D.R. bank by 
order of Zentral Kommerz in favour of 
Messrs. Simpson and McConechy Limi- 
ted. The petitioners were assured of pay- 
ment on the basis of this letter of credit. 
On the basis of these particulars, the peti- 
tioners gave the particulars already ad- 
verted to. 

xo. The Collector of Customs has taken 
note of the fact that all the contracts stated 
that G.D.R. facilities would be made for 
payment. He has also taken note of 
the letter of credit opened on the order of 
Messrs. Zentral Kommerz. But he has 
failed to give due weight to these two 
circumstances. He has observed that the 
letter of credit had not been directly open - 
ed in favour of any of the petitioners and 
that it also does not directly cover the 
contracts in question. ‘This reasoning is 
unsound as a letter of credit is not expected 
to contain such particulars. The fur- 
ther pomt mentioned by the Collector is 
that the bills of lading were endorsed in 
blank and this is pointed out as showing 
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that Messrs. Zentral Kommerz cannot be 
considered to be the buyers of the goods. 
It is pointed out by the petitioners that the 
general, practice is to have the Bills of 
lading ‘endorsed in blank in all such 
transactions, so that the bank will have a 
lien on the goods till the monies are realis- 
ed. There is nothing improbable in this 
explanation. 


1x. The Collector of Customs is consci- 
ous of the fact that the petitioners are not 
guilty of making any untrue statements 
with the knowledge that the statements 
made by them were in any respect untrue, 
He has observed: 


“The evidence on record clearly goes to 
show that though the goods were sold to 
Messrs. Bevingtons and Sons the 
exporters deliberately condescended to 
accept payment in other than the pres- 
cribed manner for the goods in question 
in violation of the provisions of the 
Foreign Exchange Regulation Act as 
mentioned in the show cause notice.” 


There are no materials to show that the 
petitioners condescended, much less deli- 
berately condescended, as observed by the 
Collector, The further observation of 
the Collector is: 


“The exporter should not, therefore 
have allowed himself wittingly or un- 
wittmgly to become a tool in the hands 
of their London firm by agreeing to ex- 
port the goods bought by them as per 
the contract issued by Messrs. Beving- 
tons and Sons, against a rupee pay- 
ment from G.D.R. by declaring the 
country of that nation in G.R.I. form 
and shipping bill as G.D.R.” 


Even to warrant this observation there 
are no materials, The Collector of Customs 
has referred to certain documents seized 
from Simpsons and McConechy as proba- 
blising his inference that the goods were 
bought only by Messrs,Bevington and Sons 
Limited, and that Messrs, Bevingtons 
and Sons Limited, merely made arran- 
ena with Messrs. Zentral Kommerz, 
erlin, for making payment to the peti- 
tioners in the Indian currency. It appears 
that the premises of Meany Sites and 
McConechy Ltd., were searched and 
certain documents were seized and that 
those documents related to certain cables 
and correspondence that passed between 
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Messrs. Simpson and Mc.Conechy and 
Messrs. Bevmgtons and Sons with regard. 
to the contracts in question. Let us assume 
that those documents are genume. But 
the question is whether the petitioners had 
knowledge of those documents and whe- 
ther they should have, by exercise of due 
diligence, come to know the passing of 
such correspondence between Messrs. 
Bevingtons and Sons and their agents 
Messrs. Simpson and McConechy pace 
There are absolutely no materials to sho 
that the petitioners had any reason to 
know about the passing of such correspon- 
dence. 


12. The two outstanding facts are (1) 
that in the contracts it was explicitly 
stated that G.D.R. facilities would be 
made available with regard to payment, 
and (2) Messrs. Zentral Kommerz opened 
letters of credit to the tune of Rs. 7,50,000 
in connection with the payments to the 
petitioners. That is fortified by the 
further fact that orders of Messrs. Zentral 
Kommerz, corresponding to the identical 
orders placed by Messrs. Bevingtons 
and Sons have also been produced by the 
petitioners. In these circumstances, can 
it be said that the petitioners gave a mis- 
declaration with untrue particulars? F 
have already pointed out that there are 
no materials to show that the petitioners 
had knowledge of any correspondence 
between Messrs. Bevingtons and Sons 
and their agents Messrs. Simpson and 
McConechy Limited, As bona fide ex- 
porters, they relied upon the statement 
in the contract orders sent by Messrs. 
Bevingtons and Sons that G.D.R. facili- 
ties would be made available. This was 
followed by orders of Messrs.Zentral Kom- 
merz, Berlin, and there was the further 
fact of opening of letters of credit by 
Messrs. Zentral Kommerz. In these cir- 
cumstances, the petitioners had reason to 
believe that the country of destination was 
G.D.R. and that payment was in Indian 
currency. To hold the petitioners guil 
of breach of sub-section (1) of section 12 
it is necessary on the part of the respon 
dents to show that the material particul 
were not true. It is one thing to say tha 
certain material particulars are not tru 
and it is entirely a different thing to sa 
that the particulars are incorrect. Th 
term “true particulars” is not synony- 
mous with “correct particulars”. Th 
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word “ true”, though in one sense ma 
mean accurate, is used in sub-section (1 
of section 12 as meaning “not false”. 
Falsity is different from incorrectness. 
The test whether a statement made by a 
person is true or not is a process of exami- 
nation of certain relevant facts subjectively 
from the position of that person : What 
are the materials on the basis of which 
such a statement was made? Had he 
reason to believe that those materials 
could be relied upon to make the state- 
ment ? Did he act bona fide, as a man of 
ordinary prudence would act in similar 
circumstances ? If these broad tests are 
satisfied, the person whose statement is 
the subject of examination, cannot be 
charged with making an untrue state- 
ment, if the statement, on examination 
of facts, which were not within his know- 
ledge and which he could not have known 
under ordinary circumstances, is found 
to be not true. The petitioners in these 
cases, as bona fide exporters took it that 
Messrs. Zentral Kommerz is the ultimate 
consignee, as that company opened a 
letter of credit for payment of the 
amount due to them in fulfilment of the 
undertaking embodied in the orders 
placed by Messrs. Bevingtons and Sons, 
and in those circumstances, the peti- 
tioners had legitimate ground to think 
that the country of destination was G.D.R. 
and that the payment was in rupee. 
I am, therefore, of the view that from the 
available materials it cannot be said that 
the petitioners furnished untrue facts 
ith regard to material particulars in 
connection with the exports in question. 
Collector of Customs misdirected 
himself in ining the question at 
issue as if the point for consideration was 
whether the goods in question were in fact 
sold to Messrs. Bevingtons and Sons or 
not. Even if that is the-relevant question 
for consideration, it would not automati- 
cally follow on answering that question 
in the affirmative that the petitioners 
made untrue statements on material 
particulars. It was open to Messrs. 
Bevingtons and Sons, as purchasers, to 
stipulate with the exporters that the goods 
may be sent to any particular country, 
not being their own country and that the 
exporters would be paid for the goods 
in the manner in which payment could 
be made from the country of destination. 
The crux of the matter is what are the 
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terms of the contract as regards the place 
of destination and as the method 
of payment of the value of the goods ? 
If the exporters are bona fide satisfied tha 
they would get the value of their goods, 
they are not bound to probe into th 
matter to find out why they are asked 
send the goods to and to look for payment 
from, a country other than the coun 










purchaser to evade any provision of law. 
In these cases under consideration, th 
bona fides of the petitioners are beyon 
question. If the intention is to make th 
exporters liable even in such cases, neces- 
sary statutory provision is necessary. 
On the facts of these cases, it cannot 
said, having regard to the language o 
section 12 (1) that the petitioners viola 
that provision. 


1g. Inasmuch as the show cause notices 
are no longer outstanding and as orders 
have been passed in pursuance of those 
notices, no orders are neces m W.P. 
Nos. 3716, 3758, 3759, 3760 and 3761 
of 1970, in which the validity of those 
notices is challerged. The other writ 
petitions are allowed and the impugned 
orders are quashed. In the circumstan- 
ces, I make no order as to costs. 


P.S.P. Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT: —K. S. Palaniswamy, F. 
V. P. Thirunavukkarasu .. 


0. 


‘The State of Tamil Nadu, represented 
by the District Revenue Officer, 
‘Cuddalore Respondent. 


Estoppel—Doctrins of equitable estoppel— 
Tamil Nadu State Service—Rule prescribing 
minimum qualification for employment—Em- 
ployee with a number of years’ service in per- 
manent establishment—Found not to possess 
minimum qualification—Validity of appoint- 
ment—Plea of estoppel—Government estopped 
—General Rules for State and Subordinate 
Service, Tamil Nadu, Rule 12. 


T was employed as a field surveyor in the 

“Tamil Nadu State Service in the perman- 
nent establishment and was also promoted 
as Deputy Surveyor. For the purpose of 
‘declaring the probation of T, a scrutiny 
‘of his record was made. It was found 
that T did not possess the minimum edu- 
cational qualification for appointment 
prescribed in Rule 12 of the General 
Rules for State and Subordinate Service. 
After this, the impugned order was issued 
reverting T as Field Surveyor and F was 
also informed that he would continue in 
service under Rule 10 (a) (1) of the 
‘General Rules for State and Subordinate 
Service as Field Surveyor..- F challenged 
the order on the ground that the respon- 
dent was estopped after entertaining him 
in service for nearly 20 years. 


Petitioner* 


Held, It' was open to the Government to 
relax the rule prescribing the minimum 
general educational qualification and to 
appoint the petitioner, if at the time of 
appointmert, the lack of minimum general 
educational qualification had been noticed, 
It was not as though there was absolute 
Prohibition against appointing a person 
not possessing the minimum general 
educational qualification. If the terms 
of a statute are absolute and do not admit 
of any relaxation of exemption, then 
anything done contrary to the terms of 





* W.P. No. 4108 of 1970, 3rd November, 1972. 


THIRUNAYUKEKARASU J. STATE OF TAMIL NADU. 


181 


such a statute would be ultra vires and 
would be void and no person could be 
estopped from putting forward the con- 
tention that what he did was illegal or 
void. But, if, on the other hand, a sta- 
tute having prescribed certain conditions 
or qualifications for the doing of a 
certain thing itself provides for exemp- 
tion therefrom under certain circums- 
tances or authorises somebody to 
exercise the power of exemption then 
anything done not in terms of those 
conditions or qualifications could not be 
said to be ulira vires. It may amount 
only to an irregularity and to such an 
act the proposition that there can be 
no estoppel against a statute will have no 
application. [Para. 7.] 


Though the authorities concerned cannot 
be charged with having done anything 
positively to the detriment of the peti- 
tioner, they by reason of their inaction 
or silence for a long number of years after 
the petitioner’s entry into service have 
induced the petitioner to believe that he 
was qualified to continue in service. In 
those circumstances, the case was eminent- 
ly fit for the application of the doctrine 
of equitable estoppel and the order of the 
respondent cannot be sustained. [Para. 7.] 


Cases referred to :— 


University of Madras v. Sundara Shetti, 
(1956) 1 M.L.J. 25 : I.L.R. (1956) Mad. 
402 : A.I.R. 1956 Mad. 309 ; K. Fagan- 
nadham v. District Collector, (1965) 2 
An.W.R. 437 : A.I.R. 1966 Andh. Pra. 59. 
Kothainayaki v. Director of Secondary 
Education, W.P. No. 2749 of 1967 ; 
State of Punjab v. Jagdin Singh, (1964) 4 
S.G.R. 964: A.I.R. 1964 S.C. 521. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to issue a writ of certiorari calling for the 
records culminating in proceedings of the 
District Revenue Officer, Cuddalore, R.C. 
A2*.20893/70, dated 23rd November, 
1970 and to quash the same. 


(*Prayer amended as per order, dated 
29th October, 1971 in W.M.P. No. 
2968 of 1971). 

V. P. Ganapathy, for Petitioner. 


S. Ramalingam, Assistant Government 
Pleader on behalf of Respondent. 


182 


The Court made the following 
Orver.—The petitioner prays for the 
issue of a writ of ceriorari to quash the 
order of the District Revenue Officer, 
Cuddalore, in his proceedings No. A2- 
20883 of 1970, dated 23rd November, 
1970 by which the petitioner, who was 
serving as Deputy Surveyor in the Survey 
Department, was reverted as Field Sur- 
veyor with immediate effect. The peti- 
tioner is a member of a Backward Class 
(Hindu Agamudayar). Prior to the for- 
mation of the Andhra Pradesh State, the 
petitioner was recruited for survey training 
on {6th May, 1951 by the Officer-in- 
charge, Chittoor. After training, he was 
appoirted temporarily as Field Surveyor 
on 16th July, 1954 and he wa: taken in the 
Tmanent establishment with effect from 
st August, 1951, but his services were not 
i by the Andhra Pradesh 
Government after its formation. The 
petitioner was promoted by the Andhra 
Pradesh Government as Deputy Surveyor 
on 0th February, 1960. The petitioner 
applied to the Tamil Nadu Government 
to be transferred to the services of the 
Tamil Nadu Government. By G.O. Ms. 
No. 837, Revenue, dated 16th March, 
1965, the Tamil Nadu Government 
decided to take back the petitioner on 
three conditions, (1) that he would be 
taken as a Field Surveyor ; (2) that he 
would take the last rank in the seniority 
list of Field Surveyors in the Tamil Nadu 
State and (3) that he would not be eligi- 
ble for travelling allowance for his transfer 
to the Tamil Nadu State. The petitioner 
accepted these conditions and joined duty 
as Field Surveyor in the office of the 
Special Deputy Collector, Mettur Dam, 
on 24th June, 1965. One Murugesan, 
was also likewise transferred to the Tamil 
Nadu State by G.O. Ms. No. 2780, 
Revenue, dated 27th September, 1965. 
The petitioner joined duty in Tamil 
Nadu State before Murugesan joined 
duty. As the said Murugesan had been 
promoted as Deputy Surveyor, proceed- 
ings were issued by the Deputy Director 
of Survey and Land Records on 13th 
May, 1969 instructing the Assistant Direc- 
tor of Survey and Land Records, Cudda- 
lore, to promote the petitioner also 
as Deputy Surveyor as he had joined duty 
in the Tamil Nadu State earlier than 
Murugesan. For the purpose of declar- 
ing the probation of the petitioner, the 
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Assistant Director of Survey and Land 
Records addressed the corresponding: 
officer in Chittoor. It appears that at the 
time the Assistant Director of Survey and 
Land Records, Chittoor, stated that the 
petitioner did not possess the minimum 
general educational qualification. On 
verification of the S.S.L.C. book of the 
petitioner it was found that he had secur- 
ed only 37 marks in English, which did 
not satisfy the minimum general educa- 
tional qualification prescribed in Rule 12 
of the General Rules for State and Sub- 
ordinate Service Rules. It is after this 
fact was discovered, the impugned pro- 
ceedings were issued reverting the peti- 
tioner as Field Surveyor. By the same 
proceedings, the petitioner was informed 
that he would continue in service under 
Rule 10 (a) (1) of the General Rules for 
State and Subordinate Service as Field: 
Surveyor. The petitioner’s contention 
is that at no time he was informed that he 
did not possess the minimum gereral edu- 
cation qualification, that after havin 

entertained him ir service for nearly 28 
years, it was wholly inequitable and unjust 
to revert him as Feld Surveyor, and that 
too under Rule 10 (a) (1), that the res- 
pondent is estopped from passing the 
impugned order and that considerable 
prejudice is likely to be caused to the 
petitioner’ on account of the reversion 

order, which entails monetary loss also ir 
addition to reduction in rank. His further 
submission is that the impugned order is 
vitiated in that he was not given a reason- 
able opportunity to show cause as to 
why the said order should not be passed. 


2. A counter affidavit is filed on behalf 
of the respondent pointing out that at the 
time when the petitioner was appointed, 
he was not fully qualified, as he had 
secured only 37 Saks in English whereas 
the mirimum, according to rules was 40 
marks in English. It is also pointed out 
that though the petitioner was entitled to 
concession which had been extended to 
Backward Classes, that concession was 
withdrawn with effect from Ist January, 
1951 as per G.O. Ms. No. 543, Public 
Services, dated 13th January, 1951. It 
is, therefore, contended that the petitioner 
was continued only as a temporary hand, 
as his services could not be ised: 
for want of minimum general educational 
qualification. The impugned order is 


m | 


sought to be sustained or the ground that 
inasmuch as the petitioner was not quali- 
fied for appointment only on a temporary 
basis, he was reverted, as soon as the 
mistake |was discovered. 


g. This is indeed an unfortunate case. 
For no fault of the petitioner, he is now 
made to'suffer after he has put in nearly 
20 years of service in the belief that he was 
qualified to continue in service. It is 
not the, case of the respondent that at 
any time the petitioner represented that 
he was fully qualified ; nor was the peti- 
tioner informed at any time that he did 
not possess the minimum general educa- 
tional qualification so as to entitle him to 
get confirmed in Government service. 
It appears that, as the petitioner belonged 
to backward class, he applied to the 
Survey Department, and the appointing 
authority under the composite State, 
perhaps in ignorance of the withdrawal of 
the concession extended to backward 
classes, appointed the petitioner. No one 
appears to have noticed the said with- 
drawal of concession at any time. When 
the petitioner was transferred from Andhra 
Pradesh, to Tamil Nadu in the year 1965, 
he was not told that he was not qualified ; 
nor did the Andhra Pradesh ent 
inform the Tamil Nadu Government that 
the petitioner did not possess the minimum 

ral educational qualification ; nor 
did the concerned authorities of the 
Tamil Nadu Government take any care 
to verify, at the time when the petitioner 
was promoted as Deputy Surveyor 
whether:he possessed the necessary quali- 
fication: After the transfer to Tamil 
Nadu, the petitioner was permitted to 
appear for the Head Surveyor and Sub- 
Assistant Test, and after he came out 
successful, the results were published in 
the Fort St. George Gazette. He also passed 
the practical test, the result of which was 
again published in the Gazette. It was 
thereafter that he was promoted as Deputy 
Surveyor. I felt that there should have 
been some materials for the authorities 
concerned to proceed on the basis that the 
petitioner had the necessary qualification, 
and, therefore, I directed the Service 
Register of the petitioner to be produced. 
Accordingly, the Assistant Government 
Pleader | produced the Service Register 
which, on scrutiny, is found to contain 
the entry : 
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“ $.S.L.C. Eligible for Service Com- 


mission.” 


at pages 5 and 7. It cannot be suggested 
that the petitioner should have made this 
entry fraudulently, as he is not the person 
who should maintain it. It would be 
only with the superior officer or head of 
the office and would be made available 
to the petitioner only for the purpose of 
taking his signature in column 8, not 
regularly but only on certain occasions. 
The petitioner’s signature was taken only 
once, presumably when the Register was 
opened and his signature was not obtain- 
ed subsequently at any time. There is 
ro room to think that the entry about the 

titioner’s qualification in the Service 
Register should have been made fraudu- 
lently. The entry in the Service Register 
is not explained by the respondent. It 
is thus seen that at all material times the 
authorities concerned have proceeded on 
the basis that the petitioner was qualified 
for holding the post and also for promo- 
tior. The petitioner was made to believe 
that he was fit enough to be continued in 
service and be considered for promotion. 
As a matter of fact, his claim was consider- 
ed and he was promoted, though tempo- 
rarily. At the time of the filing of this 
writ petition, the petitioner was aged 
about 40. 


4. The question in these circumstances 
is whether it is open to the respondent 
to pass the impugned order reverting the 
petitioner as Field Surveyor and direct- 
ing him to continue in that post under 
Rule 10 (a) (1). It is contended on 
behalf of the petitioner that the respon- 
dent is estopped from passing the impugn- 
ed order. In my view, this submission is 
well-founded. In University of Madras v. 
Sundara Shetti? the doctrine of equitable 
estoppel was invoked by a student. 
A particular candidate was declared eligi- 
ble for admission into the University 
Course of studies. A few months prior 
to the termination of the course and before 
the University examination it was dis- 
covered that the candidate was not eligi- 
ble for admission, The University can- 
celled the certificate and the cancellation 
was challenged under fArticle 226 of the 


1. (956) 1 M.L.J. 25: LER. (1956) Mad, 
402 : AJR. 1956 Mad. 309. 
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Constitution. Rajagopalan, J., held that 
the candidate had to opportunity to make 
any representation to the University before 
the cancellation of the certificate and that 
the revocation of the certificate, which was 
acted upon in good faith by the candidate, 
without giving an opportunity to him 
of showing cause against the contemplat- 
ed revocation, was opposed to principles 
of natural justice. The learned Judge 
further held that the cancellation of the 
certificate amounted to an exercise of 
power so unreasonable in the circum- 
stances of the case that the Court was 
bound to treat that by itself as sufficient 
justification for setting aside the order of 
the University. The appeal preferred by 
the University was dismissed. Raja- 
mannar, C.J., speaking for the Court 
observed at page 32 : 


“ On the strength of a wrong endorse- 
ment made by the Secretary, Secon- 
Education Board, acting presuma- 
bly on behalf of the University, the 
petitioner had expended time and 
money in pursuing a course of study in 
the College for nearly two years. He 
should rot now be told that there was a 
. mistake and all the two years of his 
study should go waste. We would 
prefer to rest our decision on this 
ground of equitable estoppel rather 
than on the ground of unreasonable 
exercise of power by the University, 
though ultimately the same result 
follows.......- In our opinion, this 
is an instance of something much more 
substantial than what Mr. Venkata- 
subramania Ayyar characterised as 
sentimental estoppel. It is a case of 
legal or equitable estoppel which satis- 
fies practically al! the conditions em- 
bodied in section 115 of the Evidence 
Act.” 


5. A single Judge of the Andhra Pradesh 
High Court took a similar view in K. 
Jagannadham v. District Collector’. In that 
case, the petitioner was allowed to appear 
for a competitive examination as being 
duly qualified and he came out success- 
ful in the examination. Thereafter, he 
was appointed on probation as typist 
after his name was included in the list of 
approved candidates for appointment 





J. (1965) 2 An.W.R, 437 : A.I.R. 1966 Andh. 
Pra. 59. 
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selected by the Service Commission. 
Subsequently, it was discovered that he 
was not qualified to sit for the competitive 
examination and on that he was reverted. 
The validity of the order of reversion was- 
challenged. It was held that the peti- 
tioner had become over-aged at the time 
of discharge and that there was no valid 
justification for depriving him of his 
service career merely because the autho- 
rities happened to be remiss or negligent 
in informing themselves correctly at the 
appropriate time of a matter which 
related to a period anterior to the peti- 
tioner’s appointment in Government ser- 
vice. 


6. In  Kothainayaki v. Director of 
Secondary Educatior.1, a similar question 
arose before Ismail, J. In that case, 
the petitioner was appointed tempo- 
rarily as a sewing mistress and was con- 
sidered to ess the minimum general 
educational qualification though, in fact, 
she did not possess. She was declared. 
to have satisfactorily completed her pro- 
TRES But it was discovered that at the 
time of appointment, she did not possess 
the requisite qualification and thereupon 
an order was passed refixing her salary 
on the basis of her being an unqualified 
candidate and cancelling the previous 
orders sanctioning increments. 'The peti- 
tioner was also asked to be relieved from 
her duties. The validity of that order was 
challenged. The learned Judge allowed. 
the petition pointing out that the peti- 
tioner at no time made any misrepresenta- 
tion with regard to her actual qualifica- 
tion or put forward a claim to a qualifica- 
tion which she did not possess and that, 
in those circumstances, the order was. 
unsustainable. 


7. The Assistant Government Pleader 
contended that inasmuch as the petitioner 
did not possess the prescribed minimum 
general educational qualification at the 
time of appointment, the appointment. 
itself was illegal and that, therefore, the 
illegality cannot be perpetuated by invok- 
ing the doctrine of estoppel. His sub- 
mission is that the order of appointment 
itself is void ab initio and that, therefore, 
there is nothing in law to prevent the 
Government to set right the mistake as 


1, W.P. No. 2749 of 1967. 
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soon as the mistake is discovered. In 
support of this argument, he relied on the 
decision of the Supreme Court in State of 
Punjab v. Fagdin Singh’. There , the facts 
are a bit complicated, and it is unneces- 
sary to refer to the detailed facts. The 
Financial Commissioner of the State of 
Pepsu confirmed certain persons who were 
officiating as Tahsildars. At that time, 
no posts were available in which those 
persons could be confirmed. After the 
merger of the State of Pepsu with the 
State of Punjab by virtue of the operation 
of the State: Reorganisation Act, 1956, 
the action of the Financial Commissioner 
‘was examined and the Punjab Govern- 
ment issued a notification, ‘‘ deconfirm- 
ing’? the persons concerned. The vali- 
dity of this action was challenged. It was 
held by a majority that the order of the 
Financial Commissioner had no legal 
foundation as there was no vacancy in 
which certain confirmation could take 

lace and that, therefore, the order of the 

inancial Commissioner making cor- 
firmation. was wholly void. It was also 
held that there was no rule which em- 
powered the Financial Commissioner to 
iran a new post of Tahsildar, and that 

e creation of supernumerary posts was 
an afterthought and was of i avail. 
In view of these conclusions, the Supreme 
‘Court held that the impugned order was 
valid. I am unable to see how this deci- 
sion is applicable to the facts of the 
instant casé. This is not a case of want 
of a vacancy ; nor is it a case of want of 
authority of the person who appointed 
the petitioner. The only short question 
is whether at this stage after the petitioner 
has put in about 21 years of service he 
should be told that he is not qualified to 
hold the post to which he was appointed 
and is also not qualified to be considered 
for promotior to higher post, though he 
was found to be qualified for promotion, 
and, as a matter of fact, was, promoted. 
It was open to the Government to relax 
the rule prescribed for the minimum 

eneral educational qualification ard to 
appoint the petitioner, if. at the time of 
appointment, the lack ofminimum general 

ucational qualification had been noticed. 
Asa matter of fact, it is alleged in the count- 
er affidavit in this case that the case of the 
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petitioner has been recommended to the 
Board of Revenue for grant of exemption 
as regards the minimum general educa- 
tional qualificatior. Therefore, it is no 
as though there was absolute prohibition 
against appomting a person not possess- 
ing the minimum general educational 
qualification. If the terms of a statute 
are absolute and do not admit of any 
relaxation or exemption, then anythin; 
done contrary to the terms of such 
statute would be ufira vires and would b 
void and no person could be estopped! 
from putting forward the contention that 
what he did was illegal! or void. But, if, 
on the other hand, a statute having p 
cribed certain conditions or qualificati 
for the doing of a certain thing itself pr 
vides for exemption therefrom und 
certain circumstances or authorises so 
body to exercise the power of exemption 
then anything done not in terms of th 
conditions or qualifications would not 
said to be ula vires. It may amoun 
only to an irregularity and to such an a 
the proposition that there can be n 
estoppel against a statute will have no, 
application. It would bė most inequit; 
able and unjust to hold that the petitioner 
cannot hold the post at this late stage .of. 
his life and also to treat him as a candidate 
appointed under rule 10 (a) (1) without 
any right to hold the post.If the autho- 
rities concerned, whose duty was to check 
up the qualification of the persons who 
apply for appointment, had done their 
duty properly and if the authorities con» 
cerned, who had maintained the Service 
Register of the petitioner for a long num+ 
ber of years, had done their duty properly 
by checking the qualification of the 
petitioner, it wou'd have been possible 
for them to have discovered that the 
petitioner did not possess the mirimum 
general educational qualification, though 
the Service Register was prepared wrongly 
as if he was eligible for Service Commis- 
sion. If the petitioner had been told at 
the earliest opportunity about his Jack 
of qualification, he would have taken a 
decision either to continue in service as a 
temporary candidate without necess 
uatification or to seek employmen 
where on a permanent footing or to 
qualify himself by appearing for the 
necess examination. Though the 
authorities concerned cannot be charged| 
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with having done anything positively to 
the detriment of the petitioner, they 
by reason of their inaction or silence for a 
long number of years after the petitioner’s 

[entry into service have induced the peti- 
tioner to believe that he was qualified to 
continue in service. In those circum- 
stances, this is eminently a fit case for the 
application of the doctrine of equitable 
estoppel, and the order of the respondent 
eannot be sustained. 


8. In the result, the writ petition is 
allowed and the impugned order is 
quashed. The petitioner’ is entitled to 
his costs. Counsel’s fee Rs. 100. 

S.J. Petition allowed. 


IN ‘THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. R. Gokulakishnan, J. 
Kuppa Goundar f Petitioner* 


v. 

Sivaprakasam and others 
i .. Respondents. 
Civil Procedure Code (V of 1908), Order 14, 
rule 2—Suit to recover possession of properties 
—Settlement by grandfather on m nor grand- 
son and others to be born—Death of grand- 
father—Sale of the properties by father —Minor 
‘sons made eo nominee parties—Properties 
described as joint fam ly properties—Suit by 
the settlees for possession of the prepert es— 
No prayer to set aside sale by father —Suit 
whether maintainable. 


U executed a settlement deed in respect 
of the suit properties in favour of his 
minor grandson S and other grandsons 
to be born. Subsequently, U also execut- 
ed a will making S the sole legatee there- 
under in respect of the same properties. 
After the death of U, his son D executed a 
sale deed in favour of one M in respect 
of the suit properties, making his minor 
sons including S eo nominee parties and 
described the properties as joint 
family properties. M, in turn sold the 

roperties to one Ę. S and his minor 
feathers filed a suit to obtain possession 
of the suit properties. A preliminary 
issue was raised by Ķ that the suit was not 
maintainable since the plaintiffs had not 
prayed for setting aside the sale by D in 
favour of M. 


* C.R.P. No. 2058 of 1972. 23rd November, 1972. 
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Held: Taking all aspects into account, the 
trial Court after observing that the sale 
could not be regarded as one in respect 
of the properties of the minors and that 
D executed the sale deed in his capacity 
as the manager of the joint family, h d 
held that the suit without setting aside the 
sale deed by D in favour of M was 
maintainable. There was no error of 
jurisdiction involved in the finding arrived 
at by the lower Court on the preliminary 
issue raised and the suit was maintainable. 

[Paras.3 and 4.} 


Case referred to : 


Neelakantanv K maraswam, Nadar, I.L R. 
(1963) 1 Mad. 576: (1964) 2 M.L.J. 133 


Petition under section i15 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the District 
Munsif, Tirukoilur, dated I8th July, 
1972 and passed in O.S. No. 993 of 1971. 


K. Sarvabhauman, for Petitioner. 


R. Alagar, for T. S. Ramaswamy, for Res- 
pondents. 


The Court made the following 


Orver.—This revision arises out of an 
order passed by the District Munsif, 
Tirukoilur in O.S. No. 999 of 1571, hold- 
ing that the suit is maintainable without 
setting aside the sale deed, dated 21st 
April, 1964 executed by Dhandapani 
Pillai to Murugesa Pillai. Such a deci- 
sion was given by the District Munsif 
while taking and trying the issue as to 
whether the suit without setting aside the 
sale deed, dated 21st April, 1964 is not 
maintainable, as a preliminary issue. 


2. The plaintiffs, who are 1espondents 
1 to 4 herein, filed the suit to ecover 
possession of the properties comprised n 
the sale deed, dated 21st April, 1964, 
Exhibit B-1. Acccrding to the p aintiffs, 
one Uthandia Pillai executed Exhibit 
A-1, settlement deed, dated 21st March, 
1959 in favour of the first plaintiff and the 
other plaintiffs who were not born at tbe 
time of Exhibit A-1. The very same 
Uthandia Pi lai who is no other tha. the 
grandfather of the agin executed 
Exhibit A-2, on 10th November, 1959 
making the first plaintiff the sole legatee 
thereunder. Subsequent to the death of 
Uthandia Pillai, the plaintiff’s father 
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Dhandapani Pillai executed the sale deed 
Exhibit B-1, dated 21st April, 1964 in 
respect’ of the suit properties in favour of 
the first defendant (fifth respondent here- 
in) making the minor sons of his eo 
nominee parties and describing the proper- 
ties sold as the joint family properties. 
The first defendant in turn sold the pro- 
perties comprised under Exhibit B-1, to 
the second defendant, who is the petitioner 
herein, on 17th November, 1965 for a 
consideration of Rs. 17,250. In order to 
get possession of the suit properties, the 
plaintiffs filed the suit O.S. No. 999 cf 
1971. In that suit, the above issue has 
been tried as prelimimary issue and the 
Court held that the suit is ma*ntairable 
without setting aside the sale under Exhi- 
bit B-1. Aggrieved by the said decisior, 
the second defendant, now in possession 
of the properties by right of purchase from 
the fifth respondent herein, filed this 
revision petition. His contention is that 
the suit is not maintainable without a 
rayer to set aside the sale under Exhibit 
1 and that Court-fee must be pa'd 
therefor. f 


3- Thiru Sarvabhauman, the learred 
Counsel for the petitioner, relies upon the 
plaint wherein it has been alleged that the 
properties were settled upon the first 
plaintiff and his younger brothers, who 
are the other plaintiff, and also that subse- 
quently the will was executed by Uthanda 
Pillai on 22nd November, 1959 disposing 
of all interest in all the properties belong- 
ing to him exclusively and also his interests 
in the joint family properties, in favour of 
the plaintiff. From these allegations, 
Thiru Sarvabhauman argues that since 
the properties belonged to the minors, the 
sale effected by Dhandhapani Pillai, father 
of the plaintifs, representing the minors 
cannot be considered as a sale in his capa- 
city as the joint family manager, but can 
be considered only in his capacity as 
guardian for the minors ard as such the 
plaintiffs ought to have p ayed fo: settirg 
aside the sale effected by their father 
under Exhibit B-1. He further argues 
that as per section 8 of the Hindu Mino- 
rity ard Guardianship Act such a sale is 
‘voidable’ and that unless there is a 
prayer for setting aside the sale, the sale 
effected under Exhibit B-1 must be 
considered as a valid one ; if that is 3, 
possession derived under the sale by the 
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first defendant is valid and effective so 
far as the petitioner (second defendart) 
is concerned. He also makes mention 
of several decisions and it is enough to 
quote the one Ę1eported ir Neelakantan 
v. Kumaraswami Nadar', wherein a Bench 
of this Court while considering the ques- 
tion as to whether Article 44 or Article 
144, Limitation Act, applies to an a'iena- 
tion by the manager of a joint family, 
observed : 
“ The question whether Article 44 will 
apply or rot, to a case where a minor 
seeks to recover possession cf his pro- 
perty from an alienee, will depend not 
on the form of the document but or its 
substance. If the minor’s separate 
property is sold and other persons also 
joined in the execution of the document 
the transaction will not cease to be one 
by the minor’s guardian and Article 
44 would apply. Per contra if in a con- 
veyance of the joint family property by 
the manager the minor 1s made eo 
nominee a party, the transaction. can 
nevertheless be regarded only as ore 
entered into by the manager hi 
and Article 144 wil! apply.” 
It is clear from the reasoning given in the 
said decision that if the prope ties sold 
under Exhibit B1 are considered as the 
Properties absolutely belonging to the 
plaintiffs by virtue of the settlement and 
the will of Uthandia Pillai, it is neces- 
sary that there should be a prayer to set 
aside the sale unde~ Exhibit B-1; if, on 
the other hand, it is construed that the 
properties belonged to the joint family 
and that as manager thereof, Dhardapani 
Pillai, father of the plaintiffs, effected 
the sale under Exhibit BI there 
is no need to pray to set aside the 
sale deed. Under Exhibi B-1 no doubt 
there is mention in the plaint that there 
was a settlement deed aiid there was also 
a will in favour of the plaintiffs, But in 
the plaint itself there is also mention to 
the following effect :— 
“ As the sale in favcur of the first defen- 
dant, dated 71st April, 1969 was execut- 
ed by Dhandapaii Pillai, father of 
plaintiffs, in his capacity as manager 
which is alleged to be in respect of joint 
fami'y properties, the plairtiffs can 
igiore the same.” A 
P ee S 
t. TLR. (1963) 1 Mad. 576: (1964) 2 
LJ. 133. 
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In their written statements, the defendants 
‘have denied the truth and validity of the 
settlement and the will of Uthandia Pillai 
ard have stated that the properties com- 
prised in the settlement deed and the 
will belorged to the joint family consisting 
of Uthandia Pillai and his two sors aud 
.that the properties were treated as joint 
family properties, Taking all these 
Yaspects into account, the trial Court, after 
observing that the sale cannot be regarded 
as one in respect of the properties of the 

inors and that Dhandapani Pillai execut- 
Ned Exhibit BL in his capacity as the 
manager of the joint family, held that the 
suit without setting aside the sale deed, 
dated 21st April, 1964, is maintainable. 
do not find that there is any error of 
‘yrisdiction involved in the finding arriv- 
ed at by the lower Court on the prelimi- 
nary issue raised. 












4, It would have been better if all the 
dssues were taken up and tried, instead. of 
+his particular issue being tried as preli- 
minary issue. There might be a dispute 
calling for a decision as to whether the 
properties are the absolute properties of 
the plaintiffs or are the joint famiy pro- 
perties of plaintifs and Dhandapani. 
‘The matter might become complicated if 
it were held that the properties are the 
absolute properties of the plaintiffs, up- 
holding the settlement and the will, and 
in that case, it might be necessary for the 
plaintiffs to pray to set aside the sale 
under Exhibit B-1. In that event, there 
might be difficulty in view of the Limita- 
tion Act, whereunder the plaintiffs could 
seek to set aside the sale within three years 
after they have become majors. What- 
ever it may be, it is left to the Paria 
(respondents 1 to 4 herein) to ecide as 
to whether they can as well amend the 
plaint now itself and pay necessary Court- 
fee so as to pray for setting aside the sale 
under Exhibit B-1. Butitis purely in 
their discretion, and I am not inclined to 
give my view one way or the other in the 
matter, since the question has to be decid- 
ed after considering all the evidence 

laced before the lower Court. As at 

resent, suffice it to say that there is no 
question of error of jurisdiction involved 
in the order sought to be revised for me 
to interfere with the fmding arrived at 
nY the Court below on the materials 
placed before it. 
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5. The Civil Revision Petition is dismiss- 
ed, there will be no order as to costs. 


S.J. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—I. Ramaprasada Rao, J. 
M. Nagarajan and another : 

.. Petitioners* 
v. 


The Tiruchirappalli Co-operative 
House Construction Society Limited, 
No. 786, Tiruchy by its Secretary, 
Tillai Nagar, Tiruchirappalli and 
another .. Respondents. 


Tamil Nadu Go-operative Societies Act (LIII 
of 1961), Tamil Nadu Co-operative Societies 
Rules, 1963, rule 97, Constitution of India 
(1950), Article 226—Co-operative Society— 
Director—Loan from the Society for House 
construction—Repayment n  instalments— 
Accounts closed after repa —Later on 
some amount found due—Notce by Secretary 
demanding payment w thin seven days—Subse- 
quent removal of the Director from the Gom- 
mittee—Validity—Seroice A Notice—Mode 
—Jn the absence of specified procedure, the 
general mode of service in rule 97 to prevail— 
When error apparent is clear remedy hes 
under Article 226 even uf remedy by appeal 
available. 


N and S were Directors in a Co-operative 
House Construction Society. They had 
borrowed money from the Society for 
house construction repayable in mstal- 
ments. After the last of such payments 
it was recorded in what was known as the 
-book that there was no amount due 

by way of principal and in the case of 
N it was also endorsed that the hire- 
purchase dues nad been cleared. Subse- 
quently, the Secretary was said to have 
demanded from Wa sum of Rs. 0.39 p. and 
from S a sum of Rs. 7.77 p. to be paid 

+ W.P. Nos. 2999 and 3002 of 1972. 

17th January, 1973. 


1] 


within seven days from the receipt of the 
notice and stated that in default thereof 
appropriate action would be taken in 
accordance with law. This notice was 
stated to have been sent by certificate of 
posting by the Secretary. However W 
and S stated they had not received the 
notice. Subsequently, the Secretary pass- 
ed an order removing W and S from the 
office of the member of the committee of 
the Society under section 28 (1) (6) (i) 
of the Tamil Nadu Co-operative Societies 
Act, read with bye-law 21 (2) (f) of the 
Society. This order was challenged by 
N and S under Article 226 of the Consti- 
tution. 


Held: Prima facie, it appeared that the 
order of removal passed by the Secretary 
of the Society was unsustainable as, under 
Bye-law 29 of: the Society, removal of 
the members of the Board of Directors 
other than nominated Directors was a 
subject which had to be dealt with by the 
General Body of the Society as the_ulti- 
mate authority in all matters relating to 
the admini-tration of the Society. The 
order was repugnant and ran contrary 
to the express provisions in Bye-law 29. 

[Para. 3.] 


Even assuming a notice was sent, the 
Secretary did not follow the prescrip- 
tion as to time in by-law 21 (2) which 
said that even if there was default, such 
a default should have continued for a 
period of three months so as to make such 
a defaulter cease from holding office as 
a Director in the Board. The challenged 
order was premature as it was against the 
provisions of the laws and particularly 
the by-laws of the Society. [Para. 4.] 


Rule $7 of the Rules made under the Co- 
operative Societies Act lays down the 
procedure for the service of notice. 
In the. absence of any specified procedure 
the general mode of service set out in 
tule 97 had to prevail. Even taking it 
for granted that a notice was sent by 
certificate of posting, that was not one of 
the accredited methods by which a notice 
had to be sent under the statutory rules 
governing the Society. [Para. 5] 


It is not necessary for a Court exercising 
jurisdiction under Article 226 to postpone 
the remedy when an apparent error or 
an error apparent in law is so clear and 
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to postpone the removal of such an order 
which cannot remain any longer on re~- 
cord, on the only ground that the appel- 
late Court was likely to give redress to. 
the petitioner. . [Para.6.] 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated and in the affidavit 
filed therewith the High Court will be 
pleased to issue writs of certiorari calling 
for the records of the first respondent in 
each of the petitions comprised in his 
proceeding No. nil, dated {9th October, 
1972 and quash the same. 


R. Krishnamurthy and A. R. Lakshmanan, 
for Petitioner. . 


E. S. Desikan, K. Raman and T. Sathiadeo, 
Assistant Government Pleader, for 
Respondents. 


The Court made the following 


Orver.—In each of these petitions a com- 
mon question arises. It is agreed that the 
facts in Writ Petition No. 2999 of 1972, 
may be perused for an appreciation of the 
facts in the other petition. The petitioner 
is one of the Board of Directors as well as 
a member of the Tiruchirappalli Co- 
operative House Construction Society, 
Tiruchy. It is not in dispute that the 
writ petitioner, in both the writ petitions, 
was a Director of the Society and, but for 

the challenged order; would continue in 
such capacity till September, 1973. 

The petitioner in Writ Petition No. 2999 
of 1972 borrowed a sum of Rs. 5,835-06 p. 
and the petitioner in W.P. No. 3002 of 
1972 borrowed Rs. 8,000 for constructing 
a house in the Colony of the Society and, 
under the terms and by-laws governing 

the Society as also under the conditions 
under which the loans were secured, the 
petitioners were expected to pay the 
debts in instalments. He paid such instal- 
ments ever since the date of the borrowing 
and the last of such payments made by 
the writ petitioner in W.P. No. 2999 of 
1972 was on 6th April, 1972 and by the 
other writ petitioner, on 26th May, 1972. 

When these amounts were received, it was 
recorded in what is known as the pass- 
book that there was no amount due by 

way of principal and in one case (in the 

records concerning W.P. No. 2999 of 
1972) it was also endorsed that the hire- 


‘purchase dues have been cleared. Forti- 
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fied with such a remark in the pass-book 
that there were no arrears, the petitioners 
were under the impression that nothing 
more was due and payable towards the 
debts borrowed by them. It appears 
that on 29th September, 1972 the Secre- 
tary of the Society is said to have demand- 
ed from the first writ petitioner a sum of 
Re. 0.39 p. and from the other Rs. 7.77 p., 
and stated therein that if the amount is 
not paid within seven days from the 
receipt of that notice, appropriate action 
would be taken ag inst them in accord- 
ance with law. The case of the petitioners 
is that they did not receive this notice, 
dated 29th September, 1972 said to have 
been sent by the Secretary under Certifi- 
cate of Posting. The petitioners, therefore, 
claimed igaorance of any such paltry 
amount payable by them to the Society 
towards their debts which, in the circum- 
stances already stated, prompted them to 
believe that there were no more arrears 
payable by them to the Society. As a 
matter of fact, in W.P. No. 2999 of 1972, 
the further fact appears that the Board of 
Directors met on 15th June, 1972 and 
resolved to release the hypotheca from 
the burdens of the mortgage, as apparently, 
the Board was satisfied that the mortgage 
was cleared by payment of the mortgage 
debt. This is only incidental, but an 
important additional factor which 
appears from the record. After all this, 
on 19th October, 1972 the Secretary of 
the Society passed the challenged order 
removing the petitioner from the office of 
the member of the Committee of ‘the 
Society under section 28 (1) (b) (i) of the 
Tamil Nadu Co-operative Societies Act, 
read with by-law 21 (2)( f) of the By-laws 
of the Society.. It is as: against this 
order, the present writ petitions have 
been filed. 


2 The Society, in its counter, states 
that as the petitioner in each of these 
petitions has availed himself of the 
alternative remedy of an appeal to the 
second respotident which 1s available 
under the provisions of the Act, no rule 
under Article 226 of the Constitutioa of 
India should issue. It is also stated that 
as the petitioner in each case was notified 
of the default and he did not remedy the 
same within the time granted, he should 
be deemed to be a defaulter and the 


THE MADRAS LAW JOURNAL REPORTS 


[1973 
action, taken by the Secretary is therefore 
sought to be sustained, 


g. The first questio that arises is whe- 
ther the Secretary of this Co-operative 
Society can at all remove a member of the 
Board of Directors. Prima facie it appears 
that the order of removal passed by the 
Secretary of the Society is unsustainable 
as, under By-law -29 of the Society, re- 
moval of the Members of the Board of 
Directors other than nominated Directors 
is a subject which has to be dealt with by 
the general body of the Socie-y as the 
ultimate authority in all matters relating 
to the administration of the Society. That 
has not been done in this case. Therefore, 
the order resulting in the removal of the 
petitioner from the board of management 
of the committee as it is now called, 
is one, which is repugiant and runs 
contrary to the express provisions in the 
by-laws, viz., By-law. 29. 


4 The second question is whether the 
action of the Secretary in having initiated 
proceedings against the petitioner in each 
case on the ground that there was a de- 
fault which has not been remedied is cor- 
rect or not. No doubt, under section 28 
of the Tamil Nadu Co-operative Societies 
Act (hereinafter referred to as the Act), a 
committee member can be removed if he 
suffers from any one of the disqualifica- 
tions mentioned therein. A list of such 
disqualifications is also found in By-law 21 
(2), of the By-laws governing this Society. 
One such clause is that a member of the 
board of directors of the Society shall 
cease to hold his office if he commits de- 
fault in respect of any loan taken by him 
from the Society and if the default conti- 
nues for a period of three months, I am 
not extracting the By-law im full as it is 
not necessary. The question, therefore, 
is whether, in the instant, case, the action 
initiated by the Secretary against the peti- 
tioner on the ground that he was a default- 
er and that such default continued for a 
period of three months and on account 
of such a continued default, the petitioner 
has automatically ceased to hold his office 
in the board of directors is sustainable. I 
have already referred to the relevant facts. 
The petitioners paid the last instalment 
on 6ch April, 19/2 ard obtained an en- 
d>rse:nen: in the pass-book that there was 
no outstanding by way of prin.ipal. In 
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both the cases no indication was given by 
the Society that such an entry was only 
provisional and that there is a ibility 
of some more amount being Saale by the 
debtor, namely the member, at any future 
point of time. In any event it cannot be 
said that on 6th April, 4972, or on 26th 
May, 1972 (which is the date concerned in 
Writ Petition No. 3002 of 1972) the peti- 
tioner was conscientiously a defaulter with- 
in the meaning of section 28 of the Act or 
By-law 21 (2) of the by-laws. The only 
intimataion given by the society about, 
sucha default is by the notice dated 29th 
September, 1972 which notice, the peti- 
tioners say they did not receive. I shall 
advert to this aspect later. Even assum- 
ing that such a notice was sent, the Secre- 

did not follow the prescription as to 
time in By-law 21 (2) which says that even 
ifthere was a default such a default should 
have continued for a period of three months 
so as to make such a defaulter cease from 
holding the office as a director in- the 
board. For the first time apparently af- 
ter re-scrutiny of the accounts, it was dis- 
covered that the petitioners owed a sum 
of Re. 0-39 P.and Rs. 7-77 P to the Society. 
A demand notice was given in September 
1972. The petitioners, therefore, were 
entitled, under the By-law, to pay off the 
said amounts within three months from 
that date on which date only the default 
was notified. No such opportunity was 
given. But, on 19th October, 1972, the 
Secretary removed the petitioners from 
their respective offices.as members of the 
committee. This is in the teeth of the 
by-law as it cannot be said that the peti- 
tioners are defaulters within the meaning 
of the by-law or even in the ordinary sense. 
When the petitioners were lulled into the 
belief that their loans have been cleared to 
the hilt and that there was no outstanding 
by way of principal and when there was no 
indication that such remark in the pass- 
book was provisional, it cannot be expect- 
ed that they had to pay some amount 
more to the ociety either in April or in 
May, 1972. For the first time, they were 
apprised of such a situation, if they were 
notified at all, only in September, 1972 
The petitioners, therefore, were not given 
an adequate opportunity to shed their 
garb of default by paying off the paltry 
amounts of Re. 0-39 and Rs. 7-77 P. with- 
in three months from the date when they 


were informed about such dues. I 
therefore, satisfied that the challen 
order is permature as it is against the p 
visions of the law and particularly the by 
laws of the Society. A 
5. The last question, even though it Is 
unnecessary to consider, but having been 
urged before me, may also be touched 
upon. Under the rules of the Co-opera- 
tive Society, any notice which a Society 
may send to its member should accord to 
the guidelines given in Rule 97 of the rules 
made under the Co-operative Societies Act. 
Rule 97 lays down the procedure for the 
service of notices. In the first instance, 
the notice must be tendered in person and 
if he is not found it must, be left at his 
last known place of residence and if the 
address of the person is known, by send- 
ing such notice by registered, post and if 
none of the means aforesaid is avai'able, 
by affixing such notice in some conspicuous 
part of the last known place of abode. It is 
not stated that there was any specific mode 
of service prescribed for sending a notice 
of default to a member of the Commit- 
tee or a member of the Society. In th 
absence of such specified procedure, th 
gereral mode of service set out in Rule 9 
has to prevail. In the instant case, t 
notice dated 2 th September,1972 is said to 
have been sent under certificate of posting 
but the petitioners refute receipt of such 
a notice. Even taking for granted that su 
anotice wassent under certificate of post: 
ing, that wasnot one of the accredited 
methods by which a notice has to be sent 
under the statutory rules governing th 
Society. Here also, there is an apparen 
error. 


6. For all these reasons, the challenged 
order is not sustainab'e and it has to be set 
aside. But, the argument of Mr. Raman 
is that a rule under Article 226 of the 
Constitution need not be issued at this 
stage because the second respondent, 
as the appellate authority under the 
Act, can remedy the evil which has 
crept in. It is not necessary for a Court 
exercising jurisdiction under Article 
226, to postpone the remedy when 
an apparent error. or an error apparen 
in law is so clear and postpone the removal 
of such an order which cannot remain an 
longer on record, on the only ground tha 
the appellate Court is likely to give redr 

to the petitioners. In my discretion, I 
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] am satisfied that the rule has to issue even 
j at this stage, for’ thd Secretary had no 
| power to issue the challenged order and 
; even when initiating the process which 
i resulted in the impugned order, he made 
:a mistake in not following the statutory 
‘rules. The rule nisi is therefore made ab- 
] solute and it is unnecessary for the second 
- respondent, in the light of this judgment, 
\to hear any more the appeals preferred by 
' both the writ petitioners, as they have be 

‘come infructuous by reason of this order 

Both the writ petitions are allowed. Ther 
‘will be no order as to costs. 


"S.J. 


‘IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


‘Present:—P.R. Gokulakrishnan, J. 


Petitions allowed 





Petitioner® 
v. 
“Veerammal and others .. Respondents, 


Partition Act (IV of 1893), sections 2,3— 
Partition—Sale of property—Petition by sharer 
under section 3—Substantive right —Obyect— 
Trial Court should give opportunity to the peti- 
tioner. , : l 
‘A petition under section 3 of the Parti- 
‘tion Act for purchasing the concerned pro- 
perty is a substantive right that a sharer 
can get especially in a partition suit. Sec- 
tions 2 and 3 have been introduced in the 
Partition Act for the purpose of preventing 
the property falling into the hands of third 
parties if that can be done in a reasonable 
manner, Itis but fair that an opportunity 
must be given to the petitioner for the 
purpose of purchasing the property. 

i [Paia. 5.] 
Case referred to:— 


Ramamurti Iyer v. Raja V.R. Rao, (1972) S.C 
W.R. 540. 


Petition under section 115 of the Civil 
Procedure Code praying the HighCourt to 
revise the order of the City Civil Court (Ist 
Asst. Judge), Madras dated 5th Decem- 
ber, 1972 and -made in I.A. No. 652 of 
1972 in O.S. No. 2435 of 1969. 


* C.RP. No. 339 of 1973. 30th March, 1973. 
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T.C. Govindaswamt, for Petitioner. 
B. Thanikachalam, for 1st Respondent. 


N. Lakshmanan, for 2nd and 3rd Res- 
pondents. 


The Court made the following 


Orver.—This revision petition ‘is filed 
against the otder of the First Asst. Judge, 
City Civil Court, Madras passed in I.A. 
No. 652 of 1972 in O.S. No. 2435 of 1969 
on 5th December, 1972. In and by the 
said order, the learned Judge has directed 
the suit property to be sold, It is clear 
from the records that theré is a petition 
by the plaintiff, to the effect that a Com- 
missioner should be appointed to sell the 
property and divide the sale proceeds into 
4 equal shares inasmuch as the property 
is not divisible. The Commissioner has 
also filed a report stating that the property 
is not divisible and hence it has to be sold 
in public auction. Hence I do not think 
that the Court below has not applied its 
mind before ordering the sale. Neverthe- 
less, the petitioner herein alleges that, 
subsequent to the order of sale and befo 

it could take place, she has filed a petition 
under section 3 of the Partition Act for th 
purpose of purchasing the property her- 
self after the Court valuing the price of 
the property by appointing a Commis- 
sioner. This is a substantive right that 
sharer can get especially in a partition suit. 
Sections 2 and 3 have been introduced i 
the Partition Act as observed in Ramamurtt 
Iyer v. Raja V.R. Rao}, for the purpose o 
preventing the property falling into th 
hands of third parties if that can be don 
in a reasonable manner. Since the peti- 
tioner has filed a petition under section 3 
for the purpose of purchasing the property 
for the value that may be fixed by the Gom- 
missioner, it is but fair that an opportu- 
nity must be given to the petitioner herein 
for the purpose of purchasing the property 
herself. No doubt, it is alleged by th 
learned Counsel for the respondents herein, 
that there are no bona fides mm this petition 
made by the petitioner inasmuch as she 
wants to delay the sale of the property as 
long as possible. Whatever it may be, 
with a direction to the trial Court to dis- 
pose of this matter before this side of the 
vacation this civil revision petition is 







1. (1972) S.G.W.R, 540. 
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allowed. The learned First Assistant Judge 
is directed to hear the petition, I.A. No. 

983 of 1973, immediately and pass an order 
in accordance with the provisions of sec- 
tion 3 cf the Partition Act. There will be 
no order as to costs in this revision peti- 
tion. 


S.J. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


(Special Original Jurisdiction.) 
PRESENT :—T. Ramaprasada Rao, F. 
K.V. Viswanathan 





Petitioner* 
v. 


The Collector of Central Excise, 
Madras Respondent’ 


Gentral Excise Rules (1944), rule 140—Licence 
to waréhouse «xcisable commodities and goods— 
Application made to Collector—Rejected on the 
ground that the applicant’s jase and mother 
were irregular in keeping warehouses previous- 
ly—Whsther valid reason—Discretun of 
Collector—Nature — Exercisable judiciously 
and discreetly—No presumptiun that son would 
be as bad as his parents. 


V’s application for grant of a licence to 
warehouse excisable commodities and 
goods was rejected by the Collector of 
Central Excise on the ground that V’s 
father at one time and mother at another 
time were irregular in keeping warehouses. 
V challenged the order of rejection. 


Held: Prima facie, it did not appear that the 
Collector considered the application in the 
light of the prescriptions laid down in 
rule 140 of the Central Excise Rules. The 
discretion vested in the Collector in the 
matter of the grant of such licences should 
be exercised judiciously and discreetly too 
but not capriciously and on a hypothesis 
which may not always prove to be true. 

[Para. 4.] 


Merely because the applicant’s father and 
mother’ did act previously against law or 
committed acts which were prima facie irre- 
gular, there was no presumption either in 
the personal law of the parties or the law of 


No. 11 of 1979. 
25 


* W.P. 3rd April, 1973. 


CENIRAL EXCISE (Ramaprasada Rao, F.) 193- 


the land. that such -irregularities ‘would be 
repeated by the children of such’ ‘parents. 
The application made by the petitioner 
was not considered in a manner known to 
law. [Para. 4.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling: 
for the records of the proceedings in C. No. 
V/4/15/27/72 GX Adj., dated 21st Decem- 
ber,1972 on the file of the Collector of Cen- 
tral Excise, Madras and to quash the 
order, dated 21st December, 1972 made- 
therein. 


S. Mohan and D. Raju, for Petitioner. 


S. Jagadisan, for K. Parasaran, Central 
Gévernment Senior Standing Counsel,. 
for Respondent. 


The Court made the following 


OrvER.—The petitioner, who applied for 
a licence to warehouse excisable commo- 
dities and goods, aggrieved by the order of 
refusal made by the Collector of Central 
Excise who is the licensing authority, 
has come up to this Court for the issue 
of a writ of certiorari to quash his order, 
dated 21st December, 1972. On 19th. 
April, 4972 the petitioner applied for the 
grant of what is known as A.L. 5 licence 
for keeping a private warehouse for 
the storage of excisable goods on which 
duty has not been paid. On 1st November, 
1972 the petitioner was confronted with a 
show-cause notice by the respondent as to. 
why his application for the grant of a 
licence should not be rejected on various 
grounds, which J shall presently advert 
to. The petitioner applied on 7th Novem- 
ber, 1972, characterising many of the 
objections raised as not directionable and. 
sought, again, for the grant of the licence. 
By the impugned order the respondent re- 
jected the application for the grant of the 
licence. 


2. The petitioner’s case is that he has 
complied with all the formalities which 
are to be observed in connection with an 
application for the erection of a private 
warehouse and the reasons given by the 
Collector in the challenged order are ex- 
traneous and irrelevant and in that con- 


‘text, he complains that the order poses an. 
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error apparent or an apparent error of 
law. The respondent, on the other hand, 
wou d state that having regard to the irre- 
gu'ar keeping of such a warehouse by the 
petitioner’s father at one time ad his 
mother at another time, the Collector felt 
that in public interest the licence should 
not be granted to the petitioner, for it was 
expected that the actual licensee would 
be the father of the petitioner and not the 
petitioner who has not even, appeared at 
the time of the hearing of the application 
by the Collector. 


3. Itis, no doubt, true that the primary 
considerations, which weighed with the 
Collector in rejecting the application for 
the grant of a licence to have a private 
warehouse, did not reflect upon the charac- 
ter or integrity of the petitioner. What is 
stated in the order challenged is that the 
petitioner’s father, when he was a private 
licensee, irregularly kept the warehouse 
resulting in loss of revenue to the State. 
Such irregularities resulted in the cancel- 
lation of the licence granted to the peti- 
tioner’s father. Later, when a similar 
licence was gtanted in the name of the 
petitioner’s mother, such irregularities 
repeated themselves. On account of the 
previous conduct of the ancestors of the 
pet'tioner, the licence was refused to the 
petitioner. It isstated that the respondent 
has a discretion in the matter, and, as the 
petitioner’s parents who sought for such 
a licence did not behave properly, the 
apprehension, in the mind of the Collector 
was that the son also would follow suit. 


4. The only question to be considered is 
whether the grant cf a licence under rule 
140 of the Central Excise Rules is vested 
in the Collector without any guidelines 
therefor and if there is an arbitrary or ca- 
ete exercise of such power, the Courts 

ands could not reach such actions and 
correct them if it is necessary. Under 
rule 140, no doubt, the Collector has the 
direction to grant licences for the creation 
of private warehouses for the storage of 
excisable gonds. But, while considering such 
applications, he could direct the applicant 
to furnish benefits in the proper form 
with such surety or sufficient security, 
in such amounts and under such condi- 
tions as the Collector approves, binding 
himself to pay the duty on the goods de- 
posited therein or for the due and safe re- 
moval of such goods from one part or divi- 
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sion of the warehouse to any other part or 
division of the same warehouse or to any 
other warehouse and for the due observan- 
ce of the terms, conditions and require- 
ments ofthe Act andthe Rules made 
thereunder. Prima facie it doesn’t 
appear to me that the Collector con- 
sidered this app ication in the ligh 
of the prescriptions laid down m rule 
140. He was concerned, atall times 
with the irregularities committed by the 
parents of the petitioner and ultimately 
he concluded that, in public interest, the 
petitioner should not be vested with the 
grant. He speculated when he stated 
that the business might actually be carried 
on by the father of the petitioner. There 
is no basis for this apprehension. In 
any event, the discretion vested im th 
Collector in the matter of the grant o 
such licences should be exercised judici- 
ously and discreetly too, but not caprici- 







the father and the mother did act agains 


removing the order as prayed for, I direct 
the respondent to restore the applica- 
tion made by the petitioner to file and deal 
with it in accordance with law and in the 
light of the judgment as above, and parti- 
cularly, bearing in mind the various limbs 
of rule 140 which, by themselves, ensure 
good behaviour on the part of licensees. 
The writ petition is allowed accordingly. 
There will be no order as to costs. The 
Collector of Central Excise shall dispose 
of the application within six weeks from 
the date of receipt of this ordei. 

S.J. — Petition allowed. 





I1) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada R20, J. 


Mettur Beardsell Limited and 
others .. Petitioners* 


g. 


The Employees’ State Insurance’ Cor- 
poration of India, re ed by 
The Regional Director, Tamil Nadu 
and others .. Respondents. 
(A) Employees? State Insurance Act (XXXIV 
of 1948), sections 1 (5) and 2 (9) as amended 
by Central Act XLIV of 1966 Petitioner 
having a factory at one place and adminis- 
trative office elsewhere — Employee Amend- 
ment extending Act to persons employed in 
administrative  office—Extension without 
requisite no'ificaivn under seciion 1 (5) 
without jurisdiction—Writ. 


The petitioner had a factory in a place 
where 67 persons were employed and 
it had its administrative office elsewhere 
where 30 persons were employed. After 
an amendment to the term ‘ employee ° 
‘was made by the Central Act ALIV 
of 1966, the respondent, the Authority 
under the Employee,’ Sate Insur- 
ance Act sought to bring in, the 
personnel working in the administrative 
office also under the purview of the Act. 
The petitioner raised a plea that the 
respondent did not have the requisite 
jurisdiction since no notification was 
issued by the appropriate Government 
under section I (5) of the Act. On the 
respondent threatening to enforce the 
provisions of the Revenue Recovery Act, 
the petitioner filed the writ petition 
challenging the jurisdiction of the res- 
pondent, without filing an appeal to 
the Insurance Court. 


Held, th t the act of the respondent was 
totally without jurisdiction, as there was 
no notification under section 1 (5) ex- 
tending the Actin respect of the employees 
working in the administrative office of 
the petitioner. [Para. 4] 
If the provisions of the Act are extended 
to any institution other than a factory, 


*W.P, Nos, 2807, 2808 and 3238 of.1971 and 
39, 48 and 2220 of 1972. 
21st March, 1973. 
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then a notification prescribed under 
section b (5) of the Act is absolutely 
necessary and the absence of such a 
notification would render the extension 
of the Act, without jurisdiction. 

[Para, 2.] 


The definition of the term ‘employee’ 
in section 2 (9) of the Act before the 
amendment did not imclude persons 
employed in the administrative offices 
of an establishment or factory. After 
the amendment such persons were also 
included in the definition and the Act 
cannot be extended to such employees 
without the requisite notification by the 
appropriate Government, under section 
I (5) of the Act. The amending Act is 
not clarificatory. [Para. 3.] 


(B)  Sta‘ute—Interpretation—Statement of 
objects—Rzference—When permissible. 


Employees’ State Insurance Act (XXXIV of 
1948) (as amended by Central Act XLIV 
of 1966), sections 1 and 2 (9)—Definition 
—Employee—Persons employed in adminis- 
trative offices of a factory - Never meant to 
be included in the definition before amendment 
—Inclusion only under the def-nition as 
amended—Reference to Statement of Objects, 


As it is the function of Courts to inter- 
pret laws and not to lay it down, it is 
sometimes necessary to look into the 
statement of objects and reasons for the 
purpose of interpreting a particular 
provision of a statute. [Pa-a. 3.] 


The statement of objects clearly dis- 
closes that the Legislature never meant 
to include in the fold of the meaning 
of the expression ‘employee’ an employee 
who is an establishment and whose 
functions are purely administrative in 
character. There was no ambiguity in 
the quondam definition of employee and 
it was only as a result of the ameudment 
that there has been an expansion of the 
definition and a person employed in any 
work connected with the administration 
of the factory would also come within the 
meaning of the word ‘employee’. [P ra 3.] 


(9) Statute—Interpretation—Every section to 
e givea effect to—Conflict— Harmonious 
interpretation. 


Employees? State Insurance Act (XXXIV of 
19-8), sections l and 2 (9 (as umended by 
Centra! Act XLIV of 1966, —D-f nition of 
employee—Expansion to include persons in 
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Administrative office of faclory—Extension 
to be by way of notification under section 1(5). 


The fundamental principle of judicial 
interpretation is that every section of an 
Act should be given effect to, and in 
certam circumstances, in conjunction 
one with the other. If by a mechanical 
understanding or interpretation of a 
particular section a prima facie conflict 
arises in the matter of application of that 
section with that of another, then, it 
becomes necessary for Courts while deal- 
ing with such a situation to harmonise 
the conflict and further the object of 
the Legislature and avoid the mischief. 
If literally section 2 (9) of the Act has to 
be understood and implemented, then 
the force of section 1 has to be ignored. 
If section 1 and section 2 (9) have to 
be interpreted together and harmoniously, 
a notification extending the Act to other 
persons contemplated by the expanded 
definition of employees, would be abso- 
lutely necessary. [Para. 5.] 


(D) Statute—Interpretation—Thing to be done 
in a particul r manner—Prescription under 
the Act itself—To be done only in that 
manner and not otherwise. 
Employees’ State Insurance Act (XXXIV 
of 1948), sections 1 and 2 (9) (as amended 
by Central Act XLIV of 1966)—Application 
of the Act to administrative offices connected 
with a factory— Only by way of a requisite 
notification. 
“One accepted principle of interpretation 
of statutes is that when a thing has to be 
done in a particular or prescribed manner 
and if that prescription springs from the 
statute itself it would be done only in the 
manner so ordained and not otherwise. 
The opening words of section 2 (9) refer 
to factory or establishment to which this 
Act applies. Under section 1 (4) this Act 
has been made applicable to factories, 
but till the amendment was introduced 
this Act was not made applicable to 
administrative offices, It could only be 
done by adopting the procedure pres- 
cribed in section I (5) of the Act. 

[Para. 6.] 
Case referred to: 
Hindustan Lever Lid. v. Enployees’ State 
I surinc’ Corportton, New Delhi, (1972) 42 
F.J.R. 263. 
Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
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cumstances et out ir the respective affida- 
vits filed therewith the High Court will be 
pleased to issue: (1) Writs of certiorari call- 
ing for the records of the first respondent 
herein relating to the petitioners’ liability 
under the Employees‘ State Insurance 
Act, 1948, culminating with the impugned 
notice of demand contained in his order 
No. C.T. 51-5604-II, dated 21st August, 
1974 (in W.P. No. 2807 of 1971) and 
Ref. Code No. 51-5604-II/Legal, dated 
31st July, 1971 (in W.P. No. 2808 of 
1971) and quash the same; (2) Writ of 
mandamus directing the respondent to. 
refrain from enforcing the provisions of 
the Employees’ State Insurance Act 
and the Regulations framed thereunder, 
in respect of members of the Staff em- 
ployed by the petitioner in its Head Office- 
at No. 52/53, Jehangir Street, Madras- 
1, and also the supervisory personnel: 
employed in various workspots (in W.P. 
No. 3238 of 1971); (3) Writs of manda- 
mus directing the respondent in each 
of the petitions to refrain from enforcing: 
the provisions of the Employees’ State 
Insurance Act and the Regulations 
framed thereunder in respect of members 
of the staff employed by the petitioner in 
each of the petitions in its head office at 
(1) 8/f, Victoria Crescent Road, Egmore, 
Madras-8 (in W.P. No. 39 of 1972) and (2) 
No. 11/12, North Beach Road, Madras-1, 
and members of its Commercial Depart- 
ment working in the factory and also- 
staff employed in its various branch 
offices (in W.P. No. 48 of 1972); (4) Writ 
of certiorari calling for the records relat- 
ing to the proceedings of the 1st respon- 
dent in Code No. 51-5989-II/Legal, 
dated 1Ith July, 1972 and quash the- 
proceedings issued by the Ist Respondent 
herein and dated the I]th day of July, 
1972 to the 2nd Respondent herein 
requesting him to recover the sum of 
Rs. 856-24 from the petitioner under 
section 5 of the Revenue Recovery Act 
(in W.P. No. 2220 of 1972). 


Habibullah Badsha, Advocate, for- 
Petitioner (in W.P. Nos. 2807 of 1971 
and 2808 of 1971) 


M.R Narayanaswami and K. R. Vijaya— 
kumar, Advocates, for Petitioner (in W.P. 
No. 3238 of 1971). 


M R. Naraycnaswami, Advocate, for Peti- 
tioner (in W.P. No. 39 of 1972.) 


Tuy 


M. R. Narayanaswamy and N. Balasubra- 


manian, Advocates, for Petitioner (in W.P. 
Nos. 48 of 1972 and 2220 of 1972.) 


S. M. Ali Mohammed, for Central Govern- 
ment Standing Counsel, on behalf of 
Respondents (in W.P. Nos. 2807 and 2808 
of 1971 and 2220 of 1972 and Res- 
pondent in W.P. Nos. 3238 of 1971, 
39 and 48 of 1972). 


The Court made the following 


Orver.—These writ petitions arè con- 
nected; for the purpose of narrating the 
facts, it is enough to notice the facts 
in Writ Petition No. 3238 of 1971. 
The petitioner is a private limited com- 
pany having its factory at Madhavaram 
within the limits of the City of Madras. 
But it has an independent administrative 
office at No. 52/53, Jehangir Street, 
Madras-1. The petitioner’s case is that 
there are about 67 workers exclusively 
working in the factory of the petitioner- 
company and there are a few others 
numbering about 30 as on date working 
in the administrative office of the com- 
pany in the address as above. The 
respondent as the statutory functionary 
under the Employees’ State Insurance 
Act, 1948 was of the view that by reason 
ofthe amendment ofthe word ‘employee’ 
in section 2 (9) of the Act, the emp oyees 
of the petitioner, even though working 
in the administrative office as above, 
would squarely come within the meaning 
of the word “employee ” as defined in 
section 2 (9) and therefore the respondent 
called upon the petitioner to bringin the 
personnel working in the administrative 
office also within the purview and mis- 
chief of the Act in the matter of the contri- 
bution payable by an employer in rela- 
tion to ‘the services of its employees. 
The petitioner’s case is that by letter, 
dated 29th September, 1971, the respon- 
dent called upon the petitioner-company 
to register in the books of the respondent 
as a Regional Director of the Employees’ 
State Insurance Corporation, the staff 
in the head office or administrative office 
also with effect from 28th January, 1968 
and make contributions in accordance 
with law, failing which, the respondent 
threatened legal action. There were 
incessant reminders. The petitioner, 
however, was of the view that even 
hough the definition of an -employee has 
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been modified by an amending Act of: 
Parliament, Act XLIV of 1966, yet the 
respondent did not have the requisite 
jurisdiction in law to call upon the peti- 
tioner to register the members of the 
staff as demanded and claim contribu- 
tion for the reason that no notification 
was issued by the appropriate Govern- 
ment under section 1 /5) of the Act. 
This position was explained by the peti- 
tioner to the authorities. But it appears 
that the respondent is threatening to take 
proceedings under the Revenue Recovery 
Act against the petitioner to recover! 
contribution in respect of the employees 
working in administrative offices, such 
as head office, branch office etc. Appre- 
hending that the threat to invoke the 
provisions of the Revenue Recovery Act 
would be processed through in the usual 
course, the petitioner, without having 
recourse to the alternative remedy pro- 
vided for in the Act to the Employees’ 
State Insurance Court has come up to 
this Court for the issue of a writ in the 
nature of a writ of mandamus directing 
the respondent from further processing 
its action as threatened, as, according 
to the petitioner, the respondent has no 
jurisdiction to call for contribution in the 
absence of a statutory notification under 
section 1 (5) of the Act. As the applica- 
bility of the Act itself is in question, 
recourse to this Court under Article 226 
of the Constitution is sought to be justi- 
fied. In the counter-affilavit, the res- 
pondent no doubt admits that prior to 
the amendment of the definition of 
“ employee ” under section 2 (9) of the 
Act, no such demand was raised as against 
the petitioner. But according to the 
respondent, the amended provision is 
only clarificatory of the subject-matter 
and cannot be understood as am*nda- 
tory or a substitute for the quondam 
definition of an employee under the Act. 
It is also said that such head office or 
branch office or sales office being inte- 
grally connected with the factory, its 
work in one office cannot be dissociated 
from the other and such an integration by 
itself is sufficient to attract the provisions 
of the Act notwithstanding the absence of 
any notification under section 1 (5). What 
is suggested is that even thougha head 
office or a branch office can, for certain 
p -rposes, be considered to be an establish- 
ment other than a factory, as the em- 
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ployees therein are virtually the employees 
of the factory, the amended definition 
need not at all be invoked and on the 
basis of the unamended definition of 
‘employees’ the stand taken by the res- 
pondent is legal ard therefore no writ 
under Article 226 of the Constitution 
can issue. 


2. Fora proper appreciation of the con- 
tentions of parties, ıt would be sufficient 
to refer to certain relevant provisions of 
the Employees’ State Insurance Act, 
19-8. This Act, no doubt is one of those 
legislations which our Parliament under- 
took in the name of the welfare state and 
for the progression and welfare of certain 
sections of the community who deserve 
encouragement in the hands of Parlia- 
ment and the Legislature. But whilst 
enacti.g the Act, Parliament bore 
in mind a specific dichotomy as between a 
factory and any other establishment or 
class of establishment, industrial, com- 
mercial, agricultural or otherwise. As it 
is not unusual for Parliament to do 
so, this Act, in the first instance, was 
made applicable to all factories including 
factories belongir.g to the Government 
other seasonal f ctories (Vd: 
section (4) of the Act). But whilst 
preserving its prerogative to extend the 

rovisions of the Act to other situations, 

arliament contemporaneously p-o- 
vided for section 1 (5) of the Act which 
reads as under : 


“The appropriate Government may, 
in consultation with the Corporation 
and where the app-up ‘iate Government 
is a State Gover..me .t, with the appro- 
val o' the Central Government, after 
givir g six months’ notice of its intention 
of so doing by notification in the Official 

. Gazette, extend the provisions of this 
Act or any of them, to any other esta- 
blishment or class of establishments, 
industrial, commercial, agricultural or 
otherwise.” 


The main limbs of section 1 (5) are : (1) 
if at any time Parliament intends to 
extend the provisions of the Act or any 
of them to auy other establishment etc., 
it can do so; (2) Before doing so, the 
app up ate Government should consult 
the Co poration and if the ¿pp opriate 
Government is the State Goverment, it 
should get the approval of the Central 
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Government to initiate discussions and 
for the purpose of consultation with the 
Corporation ; (3) if the Corporation and 
the .ppropriate Government as the case 
may be agreed that the provisions of the 
Act should be extended to any other 
establishment as described in the latter 
part of section 1 (5), then it should notify 
in the Official Gazette its intention to do 
so ; and (4) ‘astly, the extension may 
be of the a, ofthe Act or any part 
thereof. It is therefore clear that if e 
provisions of the Employees’ State Insu 
rance Act, 19.8, are extended to an 
institution, other than a factory, which 
is popularly known in trade and com 
merce as an establishment, then th 
procedure prescribed ir section 1 (5) i 
absolutely necessary to be adhered to, 
as without following it, the appropriat 
statutory functionary would lack jurisdic- 
tion if it extends the provisions of the A 
to any establishment or class of establish 
ment. ' 


g. Itis in this context that section 2 (9) 
of the Act has to be looked into. Section 
2 (9) contains the definition of the word 
“employee”. It no doubt means any 
person employed for wages in or in con- 
nection with the work of a factory or 
establishment io which this Act applies. 


Prior to 28th January, 1963, the meanin 

of the word “ employee ” ended with th 

third sub-clause i clause (9) of sect’on 2 
of the Act. Bit by the amending Ac 
(LXiV of 1966), an additonal para. 
has been added after sub-clause (3) o 

clause 9 which reads as under : 


“and includes any person employed 
for wages on any work connected w' 
the administration of the factory or 
establishment or any part, departmen 
or branch thereof or with the parc 
of raw materials for, or the distribution! 
or sale of the p-oducts of, the factory 
or establishment ; but does not include 


By such inclusion, a person emplo 

for wages in any work connected wi 

the administration of the factory o 
establi hnent would also come within 
the meanix.g of the word “employee ”. 
Toe coiteition of the learned Counsel 
for the respoident is that this inclusioa 
by reason of the amendin Act, 
(XLIV of 1966), is purely declaratory of 
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an existing situation. It is also suggested, 
relying upon a decision reported in 
Hindustan Lever Lid. v. Employees’ State 
Insurance Corporation, New Delhi‘, that the 
said paragraph is only clarific tory of the 
quondam situation. What is said is that 
even without the addition of the para- 
graph, a person employed for wages in 
or in connection with the work of an 
establishment would automatically be 
covered by the Act, It is in this sense 
that the additional paragraph added by 
the amending Act is said to be clarifica- 
tory. I am unable to agree. There is a 
distinction between clarification and 
amendment. If Parliament really 
intended that they should declare the 
pre-existing law by making clear, a situa- 
tion which was ambiguous, then they 
should have said so while setting out the 
objects and reasons for the amendment. 
On the other hand, when the Bill came 
up in the ‘Legislature for expanding this 
definition, it was stated in the statement 
of objects, and reasons : 


ss erience of the administration of 
the Act has disclosed certain difficulties 


in its working. Tae object of the 


present Bill is to remove such difficul- 
ties and to make the administration of 
the Act simpler. Tne major amend- 
ments epee in the Bill are indicat- 
ed below :— 

* * bag 


(b) the existing definition of the term 
“ employee ° does not cover administrative 
staff engaged in sale, distribution and other 
allied functions. Tae defi itiov is being 
amended to cover such employees.” 
As it is the function of Courts to interpret 
laws and not to lay it down, it is sometimes 
mecessary to look into the statement of 
objects and reasons for the purpose of 
interpreting a purticular provision of a 
statutes. The statement of objects clearly 
discloses: that the Legislature never meant 
to include in the fold of the meaning of 
jthe exp-ession “ employee ’’, an employee 
who is in an establishment and whose 
functions are purely administrative in 
character. It is reasonable to presume 
unless there is p-oof to the contrary that 
a person engaged in sale, distribution and 
other allied functions in a head office or 
a branch office, is purely rendering ser- 
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vices to promote the administration of 
the establishment and not for the purpose’ 
of any work connected with a factory. 
In this batch of writ. petitions, we are 
concerned either with head offices or 
branch offices. The staff therein cer- 
tainly can be presumed to be adminis- 
trative staff within the meaning of the 
objects propounded by the Legislature 
when it sought the amendment in 1966. 
In fact the statement of objects and rea~ 
sons makes it clear that the existing defini- 
tion of the term, meaning thereby section 
2 (9), shorn of additional paragraph 
included by Act XLIV of 1956, did not 
cover administrative staff. I am unable, 
therefore, to agree with the learned 
Counsel for the respondent that by reason 
of the amendment what was not clear 
was made fully clear, but according to me, 
there was no ambiguity in the quondam 
definition of ‘employee ’ and by reason 
of adding the additional paragraph in 
1966, there has been an expansion of th 
defi ition and not a clarification of it 
suggested and as assumed by the learn 
Judge who disposed of the case in Hindusta 

Leve Ltd. v. Employes: State Insurance 
Corporation, New Delhi. 


4- If there is an establishment in which 
there is personnel working administra- 
tively as its staff, the question is, whether 
the Act could be applied to the said esta- 
blishment without making the app opriate 
notification in the p oper and prescribed 
form as contemplated in section 1 (5) of 
the Act. I have already referred to the 
parport of section 1 (5) and its force.: 
In the instant case there has not been anyj 
such notification. It is therefore rightly: 
contended by the learned Counsel for the; 
petitioner that there is total absence of, 
jurisdiction in these cases when the res- 
pondent, without reference to the pres- 
cribed statutory pre-requisities under sec- 
tion 1 (5) has included employee in th 
establishment of their companies’ head 
offices, branch offices, etc., as being per- 
sonnel who ought to be covered under the 
Act. 


5- The fundamental principle of judicial 
interpretation is that every section of an 
Act of Parliament or of the State Legis- 
lature should be given effect to, and iu 
certain circumstances, in conjunction one 
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with the other. If by a mechanical 
understanding or interpretation of a parti- 
cular section, a prima facie conflict arises 
in the matter of the application of that 
section with that of another, then, it 
becomes necessary for Courts while deal- 
ing with such a situation to harmonise 
the conflict and further the object of the 
Legislature and avoid the mischief. If 
literally section 2 (9) of the Act, as con- 
tended by the learned Counsel for the 
respondent, has to be understood and 
implemented, then the force of section 1 
has to beignored. Ifsection 1 and section 
2 (9) have to be interpreted together and 
worked harmoniously, then the conten- 
tion of the learned Counsel for the Central 
‘Government cannot be accepted. 


6. Again, the opening words of section 
2 (9) refer to factory or establishment 
to which this Act applies. Under section 
$ (4), this Act has been made applicable 
to factories, but till the amendment was. 
introduced this Act was not made applic-" 
able to establishments. It could only 
be done by adopting the procedure pres- 
cribed in section 1 (5). One accepted 
principle of interpretation is that when a 
thing has to be done in a particular or 
prescribed manner and if that prescrip- 
tion springs from the statute itself, it 
could be done only in the manner so 
ordained and not otherwise. No presump- 
tion or, assumptions are possible. 
‘Therefore it follows that even assuming 
that the head office or branch office, 
sales office or distribution office of an 
establishment is an’ establishment, yet 
the link which enables the exercise of 
power not having been provided yet by 
the appropriate authority under the Act, 
obviously there is lack of power on 
the part of the respondent when he 
demanded the coverage of the personnel 
in the administrative sections of the 
establishment also within the compass of 
the provisions of the Employees’ State 
Insurance Act, 1948. 


4. As I am satisfied that the demand 
was made without authority and without 
adequate legal sanction, the respondent 
has violated a public duty on his part or 
is attempting to exceed his powers while 
exercising it. Therefore a writ of manda- 
mus should issue. In the circumstarces 
the rule nist is made absolute and the 
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writ petitions are allowed. There will be 
no order as to costs. ; 


V.S. Petitions allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Origina! Jurisdiction.) 
PRESENT :—T. Ramaprasada Rao, F. 


The Committee of Management of 
the Padanthalu Moodu Village Go- 
operative Agricultural Credit Society 
(No. Y. 167) by its President, K. 
Gengatharan Petitioner* 


U. 


The Joint Registrar of Co-operative 
Societies, Tirunelveli Region, Tiru- 
nelveli and. others Respondents. 


Tamil Nads Co-operative Societies Act (LIII 
of 1961), section 72 (1) (6)—Go-operatins 
Society—Report from Financing bank requesting 
Registrar to dissolve the Soctety—Registrar 
without consultation with bank  superseding 
society and appointing a special officer —V ali- 
dity of action—Formalities in section 72 (1) 
mandatory—Consultation cannot be avoided. 


The formalities laid down in section 72 (1) 
of the Tamil Nadu Co-operative Societies 
Act, are not empty requirements. 
They are not only stitutory mandates but 
they serve a particular purpose. What 
consultation is contemplated under sub- 
section (6) of section 72 does not evade 
analysis. Obviously, such consultation 
begins after the Registrar is subjectively 
satisfied on objective materials placed be- 
fore him that a prima facie case has been 
made out for the purpose of superseding 
the concerned co-operative society. It is 
only at that point of time that the neces- 
sity for consulting the financing bank aris- 
es. This has been held to be a manda- 
tory requirement by the highest Court of 
the land. Such a consultation, therefore, 
cannot be avoided. Tough consulta- 
tion is not equivalent to concurrence, yet 
there must be material on record to show 
that, after the Registrar entertained an 
opinion about the unsatisfactory working 


* W.P. No. 1982 of 1971. 9th April, 1973. 
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Of a registered society, he consulted the 
financing bank to whom the society is 
indebted, before he finaliy passed an order 
of supersession under section 72 of the 
Tamil Nadu Co-operative Societies Act. 


[Para. 3.] 


In the instant case, the fmancing bank 
resolved that the affairs of the petitioner- 
co-operative society were not satisfactory 
and made a request to the Registrar to 
dissolve the society. The Registrar, on 
the basis of the resolution of the financing 
bank and without any more consultation 
with it, passed an order superseding the 
society and appointed a special officer to 
manage the affairs of the society. This 
order was challenged by the society. 


Held: The resolution passed by the finan- 
cing bank could not be a substitute for 
the consultation which the Registrar was 
expected to have by way of a legal neces- 
sity, before he could take action under 
section 72 (1) of the Act. Therefore, the 
statutory requirement as to consultation 
under section 72 (6) of the Act had not 
been done in the instant case and there was 
no consultation at all . [Para. 3.) 


Case referred to:— 


Joint Registrar, Co-operative Societies, Madras 
v. Rajagopal, A.I.R. 1970 S.C. 992. 


Petition under Article 226 of the Coustitu- 
tion of India praying that in the circums- 
tances stated therein and in the affidavit 
filed therewith the High Court will be 
Pleased to issue a writ of mandamus res- 
training the respondents 1 to 3 herein 
from taking any further action in pur- 
suance of the impugred proceedings of 
the first respondent in R.C. No. 17958/ 
71-B. 3, dated 11th June, 1971. 


K.K. Venugopal, G.S. Thambi and P. 
Chdambaram, for M/s. K.K. Venugopal, 
for Petitioner. 


M. Shakir Ali, T. Sathiadeo and P. Sam, for 
Respondents, 


The Court made the following 

Orver.—The petitioner-society is aggrie- 
ved by, the order of the first respondent 
dated {ith June, 1971, in and by which 
the first respondent dissolved the peti- 
tioner-society under section 72 (1) (a) of 
the Tamil Nadu Co-operative Societies 

26 


201 


Act, 1961, and appointed a special offi- 
cer to manage the affairs of the society. 
In or about October 1969, the second res- 
pondent, feeling doubtful about the pro- 
per administration of the petitioner-socie- 
ty, directed an inquiry under section 65 
of the Act, whereby the working and finan- 
cial condition of the petitioner-society 
was sought to be investigated, Further 
Processing of the inquiry which was start- 
ed in October 1970, was cancelled, and 
instead, an Inspector was appointed under 
section 66 authorising him to inspect the 
books of the petitioner-society and report 
as to the financial condition of the society 
and its working. It is common ground 
that the Inspector submitted such a 
report under section 66 of the Act oy 
on 3rd May, 1971. The financing ban 
of this petitioner-society is the Kanya- 
kumari District Co-operative Central 
Bank Limited, Nagercoil, They have 
been brought on record, since their pre- 
sence was felt necessary for a proper ad- 
judication of the main issue that has crop- 
ped up in the instant case. Learned 
Counsel for the financing bank says that. 
the financing bank, independently and on 
its own volition, appointed an officer 
of its own to go into the working of the 
society which was indebted to the bank 
and, after obtaining a detailed report 
from their officer who was specially ap- 
pointed for the purpose of investigating 
into the affairs of the petitioner-society, 
the financing bank resolved on 29th April, 
1971, that the affairs of the petitioner- 
society were not satisfactory and a re- 
hed was made to the Registrar to dissolve 

c petitioner-society. A copy of this re- 
solution was forwarded. to the second res- 
pondent. It was on this that the second 
respondent started further action under 
section 72 of the Act. What the first res- 
pondent did was that, on the basis of the 
resolution of the financing bank and with- - 
out any more consultation with it, passed 
the challenged order superseding the 
society and appointed a special officer to 
manage the affairs of the society. It is as 
against this action that the present writ 
petition has been filed. 


2. The contention of Mr. Chidambaram, 
learned Counsel for the petitioner, is that, 
the sharp under section 72 of the 
Act being of a peculiar nature and indeed 
being one reflecting upon the integrity 
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and working of a registered society under 
the Act, every limb of the sub-section 
should be satisfied before a final order un- 
der section 72 (1) of the Act could be 
made. Developing this contention, itis said 
that there was no consultation made by 
the first respondent, when he took action 
under sub-section (1) of section 72, as 
there does not appear on record that the 
Registrar consulted the financing bank to 
which the society was indebted. What 
is said is that the Registrar took it for 
granted that the report, in the nature of 
resolution, forwarded by the financing 
bank, is by itself a substitute for the pro- 
cess of consultation which he should in- 
dependently make under section 72 (6) 
of the Act. Such an assumption, it is 
said, is not a thing expected of the statu- 
tory authority functioning under section 
72, which authority would ultimately 
issue an order of supersession against the 
society complained of. Learned Coun- 
sel for the financing bank, however, would 
state that, though there was no consulta- 
tion as such by the Registrar after he 
mooted action under section 72 (1) (a) yet 
the communication of the resolution p 

by the financing bank on 29th April, 197} 
would serve as sufficient hypothesis on 
which the Registrar could lay his hand to 
act finally under section 72 (1) to super- 
sede a registered society. Learned Gover- 
ment Pleader says that, from the records, 
it is not clear whether the first respondent, 
before he took action under section 72 (1) 
of the Act, consulted the financing bank. 
But what appears instead is that the first 
respondent was satisfied, from the resolu- 
tion of the financing bank, that the affairs 
of the society were unsatisfactory. Itis, 
therefore, said that there was sufficient 
material for the first respondent to act 
and pass the challenged order. 


3. The formalities laid down in section 
72 (1) of the Act are not empty require- 
ments. They are not only statutory 
mandates but they serve a particular pur- 
pose. The Supreme Court in Joint Re- 
gistrar, Co-operative Societies, Madras v. 
Rajagopal’, has made it clear that, if the 
Registrar acting under section 72 is of the 
opinion that the administration and work- 
ing of a registered society is not satisfac- 
tory and if he entertains such a subjective 
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satisfaction on objective materials noticed 
by him, then he has power to initiate 
action under section 72 (1). But the 
Court laid down, more or less as a pre-re- 
seed for the exercise of such power, 
at the statutory authority acting under 
section 72 (1) should consult the fmancing 
bank before final orders are passed. Wha 
consultation is contemplated under su 
section (6) of section 72 does not evade 
analysis. Obviously, such consultation 









that point of time that the necessity fo 
consulting the financing bank arises. Thi 
has been held to be a mandatory requi 
ment by the highest Court of the land. 
Such a consultation, therefore, cannot 
avoided. Though consultation is not 
equivalent to concurrence, yet there mus 
be material on record to show that, aft 
the Registrar entertained an opinion abou 
the unsatisfactory working of a registered 
society, he should consult the financin 
Bank to whom the society is indebted, 
before he finally passes an order of super- 
session under section 72 of the Act. 
the instant case, the Registrar was appa- 
rently of the view that the communica- 
tion, sent by the financing bank to the 
effect that it has resolved to advise the 
Registrar to dissolve the society, is by 
itself sufficient information for him to dis- 
pense with the necessary mandate regard- 
ing consultation envisaged in section 72 
6) of the Act. I do not think that the 
t respondent could dispense with such 
a prerequisite for the exercise of power by 
assuming that the resolution of the finan- 
cing bank by itself is sufficient and that 
he could dispense with consultation in the 
matter with the financing bank, though 
he was aware that it was a compulsory re- 
quisite in law, It is not difficult to con- 
ceive of cases where the financing bank, 
day in and day out, complains to the Re- 
gistrar about the unsatisfactory working 
of a registered society and might even indi- 
cate its mind through a resolution, which 
also serves the same purpose. These re- 
solutions which are letters of complaint 
forwarded by the financing bank to the 
Registrar as statutory under the Act, sub- 
serve no purpose other than putting into 
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the mind of the Registrar that circum- 
stances have arisen for the Registrar to 
act and form an opinion as to the neces- 
sity to continue the society as a body cog- 
nisable under the provisions of the Act 
or to supersede it by appointing a special 
officer to administer the affairs of the 
society. The resolution of the financing 
bank, 2s in the instant case, and such 
other information which the financing 
Bank may give to the Registrar serve the 
same purpose of providing information to 
the Registrar to form an opinion as to that 
particular accused society. As a matter 
of fact, the Registrar himself, in the ins- 
tant case, called for such a report from his 
Inspector by taking action under section 
. The report came to him only 3rd 
May, 1971. He had not, therefore, on 
his file any data for him to form an un- 
biased opinion about the working of the 
society. In those circumstances, it can- 
not be said that the resolution passed by 
the financing bank prior to the date of 
submission of the report by the Inspector, 
acting under section 66, could be a sub- 
stitute for the consultation which the Re- 
gistrar is expected to have by way of a 
legal necessity, before he could take action 
under section 72 (1) of the Act. I am, 
therefore, of the view that the statutory re- 
uirement as to consultation under sec- 
tion 72 (6) of the Act has not been done 
fin the instant case. It is only, in the show- 
cause notice given to the petitioner, that 
the first respondent, for the first time, stated 
that there was a resolution of the financing 
bank recommending dissolution of the 
society and that he was also inclined to 
act upon it. This attitude of the first 
respondent cannot be said to be quite in 
consonance with the requirements of law 
and, particularly, the mandate enunciat- 
ed in section 72 (6) of the Act. The 
Supreme Court in Joint Registrar, Co-opera- 
tive Societies, Madras v. Rajagopal+, observed. 
as follows : 


“ The requisite opinion has indisputably 
to be formed honestly and after applying 
his mind to the relevant materials be- 
fore him ; the only condition precedent 
for taking action under section 72 (L) 
is that the Registrar must consult the 
financmg bank to which the society is 
indebted. ” 
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There has not been a consultation at all 
in the instant case. But, on the other 
hand, the information forwarded by the 
financing bank and the resolution which 
it p on a report which it obtained 
from its employee were held to be suffi- 
cient to dispense with the requirement of 
consultation contemplated under section 
72 (6). 


4. As there is, therefore, an error appa- 
rent in the order challenged, the writ peti- 
tion is allowed. There will be no order 
as to costs, But it is open to the first 
respondent to take further action, if he 
so chooses after consulting the financing 
bank in a manner known to law. 


S.J. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M, M. Ismail, F. 


Guruswami Asari and others 
Appellants* 


v. 


Raju Asari (died) and others 
.. Respondents. 


Transfer of Property Act (IV of 1882), 
section 45—Immovable property—Foint pur- 
chasers—Coniract inter se that their interest 
would be in proportion to their contribution— 
Scope. 

Section 45 of the Transfer of Property 
Act only states that the interest inter se 
as between the several joint purchasers 
of an immovable property will, subject 
to any contract between them, be in the 
Proportion in which they were entitled 
to the consideration for the purchase, 
and has nothing whatever to do with the 
method of creating common ownership 
or the manner in which several persons 
can become common owners in respect of 
a single item of property. [Para. 12.] 


Case referred to :— 


Patur Venkataseshayya v. Dubagunta Subra- 
manyam and others, (1950) 2 M.L.J. 611. 


Appeal against the decree of the Court’ of 
the Subordinate Judge (Additional) of 
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Chingleput in Appeal Suit No. 57 of 1967 
preferred against the decree of the Court 
of the District Munsif (Additional) of 
Chingleput in Original Suit No. 339 of 
1964. 


T. R. Srinivasan and K. Ramamoorthy, for 
Appellants. 


D. G. Krishnamurthy, for Respondents. 
The Court delivered the following 


Jupcment.—The plaintiffs in O.S. No. 
339 of 1964 on the file of the Court of the 
District Munsif of Chingleput, who 
succeeded before the trial Court, but 
lost before the first appellate Court, are 
the appellants herein. The suit was 
instituted by the appellants for partition 
and separate possession of 1/6 share to 
each, of the suit properties under the 
following circumstances. Exhibit A-l, 
dated 23rd March, 1958 is an agreement 
entered into between the appellants and 
the second defendant and his father, 
Ganapathi Asari. This document refers 
to the suit properties as belonging to the 
second defendant and his father, but pro- 
ceeds to state that the patta in the Zamin 
Estate for the suit properties stood in the 
name of all the seven persons who were 
parties to Exhibit A-1 and that for arrears 
of kist for faslis 1361 to 1367 amounting 
to Rs. 601, the suit properties were sold 
by the Firka Revenue Inspector, Cheyyur, 
on 24th February, 1958, and were pur- 
chased by one Kittu Iyengar of Madu- 
ranthakam. The agreement further states 
that for the purpose of having that sale 
cancelled, the appellants herein contribut- 
ed Rs. 109 each amounting to Rs. 545 
which they had paid to Ganapathi Asari 
who had to contribute a sum of Rs. 109 
himself Rs. 56 being the deficit amount 
for being deposited for having the sale 
cancelled and Rs. 53 being the amount 
required for expenses. The agreement 
also states that the amourt should be 
deposited in the State Bank, Chingleput, 
on 24th March, 1958 and the sale should 
be got cancelled. Another provision 
contamed in the agreement is that for the 
lands in question, Ganapathi Asari and 
the second defendant had applied for 
patta to the Settlement Officer, Tiru- 
vellore and that, as soon as those proceed- 
ings were over, the suit properties should 
be divided into six shares, that the appel- 
lants should get 1/6 share each, on pay- 
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ment of Rs. 50 by each of them, and that 
the remaining 1/6 share should belong to 
Ganapathi Asari and the second defen- 
dant. With reference to this partition, 
the document states that the parties to the 
document should get their shares from 
that day onwards, 


2. Exhibit A-2 is a document, dated 
15th March, 1961, executed by the second 
defendant alone after the death of Gana- 
pathi Asari which verbatim reproduces 
the provisions of Exhibit A-F. 


g. It was on the basis of these documerts 
that the appellants instituted the suit 
claiming partition as mentioned above, 
putting forward the contention that on 
their fulfilment of the condition of pay- 
ment as contemplated by Exhibit A-1, 
they became entitled to their respective 
shares in the suit properties. 


4. As against this case of the appellants, 
the second defendant contended that he 
was not a party to either Exhibit A-1 or 
Exhibit A-2, that he continued to be the 
exclusive owner of the suit property, that 
the amount for having the revenue sale 
set aside was paid only by Ganapathi 
Asari and not by the appellants and that, 
consequently, the appellants were not 
entitled to any share in the suit pro- 
perties, 


5 The learned Additional District Mun- 
sif of Chingleput, who tried the suit, came 
to the conclusion that the second defen- 
dant was a party to Exhibits A-1 and 
A-2, that the amounts had been paid 
by the appellants as required by Exhibit 
A-L and that, consequently, the appel- 
lants were entitled to the relief of parti- 
tion prayed for by them. In this view, 
on 25th October, 1966, he decreed the 
suit as prayed for. 


6. As against this judgment and the 
decree, the second defendant preferred 
an appeal and the same was disposed of 
by the learned Additional Subordinate 
Judge of Chingleput as A.S. No. 57 of 
1967 on 20th November, 1968. He con- 
curred with the conclusion of the learned 
District Munsif that Exhibits A-1 and 
A-2 were executed by the second defen- 
dant. He, however, dismissed the suit 
holding that the proper remedy of the 
appellants was to imstitute a suit for 
specific performance and not to file a 
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suit for partition, straightaway. It is the 
correctness of this conclusion that is chal- 
lenged before me in the present second 
appeal. by the plaintiffs in the suit. 


7. I may straightaway mention one 
thing, namely, that the finding of the 
Courts below that Exhibits A-} and A-2 
have been executed by the second defen- 
dant in the suit is concurrent and having 
regard to the very nature of this finding, 
no serious argument was advanced before 
me to challenge the same, by the second 
defendant, in the present second appeal. 
Once Exhibits A-} and A-2 are found to 
have been executed by the second defen- 
dant, the question that arises for considera- 
tion is whether the appellants are entitled 
to institute the present suit for partition 
as claimed by them or whether they are 
bound to file only a suit for specific per- 
formance as contended by the second 
defendant and found by the lower appel- 
late Court. Before proceeding to con- 
sider this question, the preliminary ques- 
tion that arises for consideration is whe- 
ther the appellants have discharged the 
obligation imposed on them under Exhi- 
bit A-1, since, only if they had discharged 
their obligation, they would be entitled 
to claim any relief based on Exribits 
A-1 and A-2. I have already referred to 
the terms of Exhibit A-1 which clearly 
show that the appellants have contributed 
their share of Rs. 109 each for deposit with 
a view to have the sale set aside. Exhibit 
A-3 is a chalan, dated 25th March, 1958 
for the deposit of the amount into the 
treasury for having the sale set aside. 
No doubt, the challan shows the payment 
in the name of Ganapathi Asari. But I 
am clearly of the opinion that this does not 
affect the situation in any way whatever, 
because the owners of the properties at 
the time when they were sold were Gana- 
pathi Asari and the second defendant, 
and, very naturally the amount was 
deposited in their name. The question 
is who contributed the amount ? I have 
already referred to the terms of Exhibit 
A-1, which expressly state that the contri- 
bution had already been made by all the 
parties for having the sale set aside and 
the amount was paid to Ganapathi Asari, 
and that the amount should be deposited 
in the State Bank of India, Chingleput, 
on 24th March, 1958. Exhibit A-2 came 
into existence in 1963 and that also 
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repeats the terms contained in Exhibit 
A-4. Consequently, if the contribution 
had not been made by the appellants as 
required by Exhibit A-1, Exhibit A-2 
would not have been in the terms in which 
it is prepared and would have definitely 
pointed out that the contribution was not 
made by the appellants, but the entire 
amount was paid by Ganapathi Asari. 
In view of the absence of any such state- 
ment in Exhibit A-2 and in view of Exhibit 
A-2 verbatim reproducing the statement 
contained in Exhibit A-I, it is clear that 
the contribution for depositing the amount 
to have the revenue sale set aside was 
made by the appellants as required by 
Exhibit A-1. This conclusion derives 
further strength from the fact that the 
challan Exhibit A-3 was produced only 
by the appellants. 


8. Then there remains the question 
as to the payment of Rs. 50 each as con- 
templated by Exhibit At. In support 
of their claim that they had paid this 
amount also, the appellants produced 
Exhibit A-4, dated 9th March, 1962, it 
being a letter sigied by the second defen- 
dant, acknowledging the receipt of Rs. 50 
from each of the appellants. The second 
defendant in his evidence denied having 
executed Exhibit A-4. To prove Exhibit 
A-4 the appellants examined P.W. 8, but 
the learned Additional Subordinate Judge 
rejected the evidence of P.W. 8 and came 
to the conclusion that the appellants had 
not established that Exhibit A-4 was 
executed by the second defendant. I 
have compared the alleged signature of 
the second defendant in Exhibit A-4 with 
his admitted signatures in his deposition 
before the trial Court and in his written 
statement, and, havmg done so, I do not 
have the slightest doubt that Exhibit A4 
was executed by the second defendant. 
Apart from this, no motive whatever was 
alleged as to why the appellants should 
fabricate Exhibit A-4. On the other 
hand the denial of execution of Exhibit 
A-4 by the second defendant is on a par 
with his denial of the execution of Exhibits 
A-1 and A-2. Having regard to all these 
circumstances, there can be no doubt 
whatever that Exhibit A-4 was executed 
by the second defendant. If so, it is 
clear that the appellants had discharged 
their obligation of payment of the amounts 
mentioned in Exhibit A-1. 
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9. The next question for consideration 
is whether by making the payment a’ 
required in Exhibit A-L the appellants 
have become entitled to their respective 
shares in the suit properties so as to enable 
them to file a suit for partition. Mr. 
D. C. Krishnamurthi the learned Counsel 
for the second defendant, repeatedly con- 
tended before me that the only remedy 
of the appellants was to file a suit for 
specific performance for compclling the 
second defendant to execute a sale deed 
in their favour and not to file a suit for 
partition. I am unable to accept this 
contention of the learned Counsel that the 
only remedy of the appellants is to file a 
suit for specific performance. There is 
no provision whatever in Exhibit A-1 
contemplating Ganapathi Asari and the 
second defendant executing sale deeds 
in favour of the appellants. On the other 
hand, from what I have stated above, it 
is clear that Exhibit A-1 proceeded on the 
basis that the parties became entitled to 
their respective shares from the date of 
Exhibit A-1 itself. The actual statement 
in Exhibit A-J is: 

“6 Fo iunstaerrat GAs sy 3 
wae 7 uwr agira 5 puiiraseHid 
Sws 50 mun üi fsb Arréanre 
l-agl 5UGEG QAsrAgALG 6 ew 
uramaenrrer Wise, 1, 2 put 
SiG 1 utaapb fH 6 uramadr 
3 ys 7 uwr yira pit ser 
Qiy ysa gow Guiry usg.” 


This will make it clear that Exhibit A-1 
did not contemplate the execution of any 
deed by Ganapathi Asari and the second 
defendant, but, on the other hand, pro- 
ceeded on the basis that the parties became 
entitled to their respective interest in the 
suit properties immediately. Therefore 
the contention of the learned Counsel for 
the second defendant, which found favour 
with the learned Additional Subordinate 
Judge, that the only remedy of the appel- 
Jants was to file a suit for specific perfor- 
mances, is untenable. 


xo. Arising from this, the real question 
for consideration is whether the suit for 
partition was maintainable. The terms 
of Exhibit A-1 make it clear that the suit 
properties originally belonged to the 
second defendant and his father Ganapathi 
Asari, but by virtue of the revenue auction 
they lost their title to the suit properties, 
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Subsequently, when the revenue auction 
was set aside and the title was restored to 
them, it was not restored to them as exclu- 
sive owners of the property, but as persons 
holding the property for themselves as 
well as for the benefit of the appellants 
who had contributed to the deposit to 
be made for setting aside the sale and 
who were required to make other contri- 
butions for getting their shares in the 
properties. As a consequence of setting 
aside the sale, Ganapathi Asari and the 
second defendant became owners of the 
properties not in their own right and 
exclusively, but for themselves and for 
the benefit of the appellants. If so, the 
appellants became entitled to the property 
as co-owners along with the second defen- 
dant and Ganapathi Asari in respect of 
the shares mentioned in Exhibit A-1 and 
they could institute a suit for partition for 
working out their rights and separating 
their shares in the suit properties. The 
decision of this Court in Patur Venkata- 
seshayya v. Dubagunta Subramanyam and 
others1, as to when a transaction can be 
said to be benami, in a way supports my 
conclusion. 


xx. If A, out of his own funds, purchases 
property in the name of B without intend- 
mg to make him the beneficial owner 
thereof, B will be the benamidar and A 
will be the real owner, and, in the case of 
a dispute between, the parties, A will be 
entitled to file a suit for recovery of posses- 
sion of the property from B. Similarly, 
if A and B enter into an agreement to 
contribute the consideration for the pur- 
chase of a property and to purchase the 
same in the name of B for the benefit of 
both, certainly A and B will be co-owners 
of the property, notwithstanding the title 
deed standing in the name of B and, in 
the case of a dispute between them, A 
will be entitled to file a suit for partition 
and recovery of possession of his share of 
the property as agreed to between them. 
In the particular case, the fact that on the 
date when Exhibit A-] came into exis- 
tence, the suit property had already been 
sold in revenue auction and the parties 
were contemplating setting aside that sale 
so as to regain the property will not make 
any difference on pa and, as soon 
as the appellants have contributed their 
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Share under and pursuant to Exhibit A-1 
for getting back the property after settin 
aside the revenue sale, the position wi 
be the same as if all the parties have 
agreed to purchase the property by jointly 
contributing the consideration in the 
name of one for the benefit of all and 
therefore the appellants will be entitled 
to institute the suit for partition and sepa- 
rate possession of their share. 


rz. Mr.D. C. Krishnamurthi, the learn” 
ed Counsel for the second defendant, con- 
tended before me that the only method 
known to law for becoming a co-owner 
was as contemplated by section 45 of the 
Transfer of Property Act and that, the 
provisions of that section not being appli- 
cable to the present case, the appellants 
herein could not institute the present suit 
for partition, as if they were co-owners 
along with the second defendant. I am 
unable to agree with this contention. 
Section 45 of the Transfer of Property 
Act has a limited operation. All that 
the section says is that, where immovable 
property is transferred for consideration 
to two or more persons and such considera- 
tion is paid out of a fund belonging to 
them in common, they are, in the absence 
of a contract to the contrary, respectively 
entitled to interests in such property identi- 
cal, as nearly as may be, with the interests 
to which they were respectively entitled 
in the fund ; and, where such considera- 
tion is paid out of separate funds belong- 
ing to them respectively, they are, in the 
absence of a contract to the contrary, res- 
pectively entitled to interest in such pro- 
perty in proportion to the shares of the 
consideration which they respectively 
advanced. Thus it will be seen that sec- 
tion 45 only states that the interest inter se 
as between the several joint purchasers of 
an immovable property will, subject to 
contract between them, be in the propor- 
tion in which they were entitled to the 
consideration for the purchase, and has 
nothing whatever to do with the method 
of creating common ownership or the 
manner in which several persons can 
become common owners in respect of a 
single item of property. 
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1g- Hence, for the reasons mentioned 
above, the suit instituted by the appel- 
lants herein for partition and separate 
possession of 1/6 share each in the suit 
properties is competent, and the learned 
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Additional Subordinate Judge erred in 
holding that the suit was not maintainable 
and that the only remedy of the appel- 
lants was to institute a suit for specific per- 
formance. 


14. The result is that the second appeal 
succeeds and is allowed, the judgment 
and decree of the learned Additional 
Subordinate Judge of Chingleput are set 
aside and those of the learned Additional 
District Mursif of Chinpleput are restored. 
The parties shall bear their own costs 
throughout. No leave. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswami, C. F. and 
F. V. Raghavan, 9. 

E. Muniswamy Petitioner” 
D. 

Ramachandran Respondent. 
Sami Thevar .. Petitioner* 
v. 

Krishnaveni Respondent. 


Madras Cultivating Tenants Protection 
Act (XXV of 1955), section 4-A (4) and (5) 
—Gultivating Fenant— Petition by land- 
lord for resumphon of land—Landlord pur- 
chaser of land—Whether hit by inhibition in 
section 4-A (5)—Scope of section 4-A (4) 
and (5). 


Sub-section (5) of section 4-A of the 
Madras Cultivating ‘Tenants Protection 
Act is the only one among the sub-sections 
of section 4-A which uses the word ‘per- 
son’ and this has been done by the Legis- 
lature deliberateley. The object is c ear. 
A landlord who suffers from the dis- 
ability under sub-section (4) should be 
unable to defeat the inhibition by trans- 
ferring a part of his land, reducing his 
holding at or below the ceiling level 
and then enabling the purchaser, to 
claim resumption. The word ‘person’ 
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in sub-section (5), therefore, seems to 
cover rot only a landlord who was not 
entitled to resume possession under the 
sectior on the date of the Madras Gul- 
tivating Tenants Protectior (Amend- 
ment) Act, 1956, came into force, but 
also a person who, not owning land on 
that date, but by purchase comes to 
own lana thereafter. The latter will 
suffer from the same disability. He 
was not a person entitled to resume on 
the relevant date and by subsequent 
charge of circumstances, a purchaser 
could not clothe himself with the right 
to resume. Where a landlord did not 
suffer from the disability under sub- 
section (4), but transferrd a part of his 
holding’ to another the transferee not 
being a person entitled to resume on the 
relevant date could not be in a better 
position ‘because of his purchase. This 
seems to be literally the effect of sub- 
section (5). [Para. 8.] 


Cases referred to:— 


Natesa Pillai v. Mahalinga Padayachi, (1961) 
2 M.L.J. 246 ; Kothanda Pillai v. Devaraja 
T: (1966) ry M.L.J. 164 : A.I.R. 1966 

434 ; Rajedurat v. Kunjuramu Van- 
niar, war, (1961) 2M.L. J. 426. 


Petition under section 68 of the Madras 
Cultivating Tenants Protection Act, 
1955 read with section !15, Civil Pro- 
cedure Code praying the High Court 
to revise the order of the Court of the 
Authorised Officer, Land Reforms, 
Madras-15 dated 31st December, 1971 
and made in M.C.T.P. No. 136 of 1970. 


T. V. Subramaniam, for Petitioner. 
T. Viswanatha R10, for Respondents. 


The Court (Kailasam, J.) made the 
following 


ORDER :—The tenant is the petitioner, 
ard the revision petition is against the 
order of the Authorised Officer, holding 
that the tenant committed default in the 
payment of rent and that the respondents- 
landlords were entitled to resume the 
lands for personal cultivation. Re- 
garding the finding of the Authorised 
Officer, that the tenant was in arrears, 
it was cortended by Mr. T. V. Subra- 
manian, the learned Counsel for the 
petitioner, that the arrears claimed were 
for the years 1966-67, 1967-68 and 1968-69, 

for which a decree was obtained, and for 
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the year 1969-70. A decree for a sum 
of Rs. 1,320 was obtained by the land- 
lords against the tenant towards arrears 
ofrent for the years 1966-67 to 1968-69. 
Out of this sum a sum of Rs. 835 was paid, 
leaving a balance of Rs. 485. Under 
the Special Provisions Act (XVI of 
1968) the tenant was enabled to pay the 
arrears upto April, 1968, which was 
Rs. 880 in four equal instalments, the 
instalments, being payable in April, 1969, 
April, 1970, April, 171 and April, 1972. 
Towards these instalments the tenant 
had paid Rs. 835. Giving credit to the 
amounts already paid, there would be 
arrears of Rs. 285. But, as contended 
by the learned Counsel for the petitioner, 
as the Special Provisions Act enabled 
him to pay in four equal instalments, 
and the last two instalments not having 
become due on the date of the petition, 
he could not be held to have defaulted 
in the payment of the last two instalments. 
This contention will have to be accepted. 
Apart from this, regarding the rent for 
the year 1969-7(, there were disputes 
between the parties, which led the tenant 
tofile a suit, O. S. No. 755 of 1969, pray- 
ing for an injunction restraining a 
landlords from interfering with his po 
session. The tenant (plaintiff) oedd 
in that suit, pending the suit, in res- 
ponse to an order made by the Court, 
the tenant deposited a sum of Rs. 400 
in Court which was withdrawn by the 
landlords. There can be no doubt that 
this was with reference to the rent for 
the year 1969-70. Giving credit to this 
amount also, the tenant would not have 
been in arrears on the date when the 
petition was filed. Therefore, the view 
of the Authorised Officer that the tenant 
was in arrears of rent cannot be up- 
held. 


a. The Authorised Officer also allowed 
the petition filed by the Jandlords for 
resumption with regard to half the ex- 
tent of the lands purchased by them. 
The learned Counsel for the petitioner 
submitted that under section 4-A (4) 
of the Cultivating Tenants Protection 
Act the landlords were not ertitled ʻo 
resume the lands for their cwn culti- 
vation and that, therefor-, the Authorised 
Officer ought to have dismissed the peti- 
tion. Mr. T. V. Subramanian, the 
learned Counsel for petitioner sub- 
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mitted that under Act XIV of 1956 sec- 
tion 4-A was introduced and that under 
section 4-A (4) a person, who on the date 
when the Amendment Act of 1956 came 
into force, owned lands exceeding 13 
acres of wet land or had been 

to any sales tax, profession tax or In- 
come-tax under the laws relating to the 
levy of such taxes during 1954-1955 or 
1955-56, would not be entitled to resume 
possession of land as owner from the 
tenant. Section 4-A (5) is also relied 
on as disqualifying any person who 
acquired land after the Act came into 
force from resuming possession of the 
land in the ion of the tenant. 
Section 4-A (5) runs as follows : 


* No person who is not entitled to 
resume possession under this section on 
the day the Madras Cultivating 
Tenants Protection (Amendment) Act 
1956, comes into force, shall be deemed 
to be so entitled by reason of any sub- 
sequent change in his circumstances.” 


3. On behalf of the respondent, it was 
contended that section 4-A (1) conferred 
a right on the landlord to resume pos- 
session of the land for personal cultiva- 
tion. The definition of the word * land- 
lord” in relation to a holding is a 
person entitled to evict the cultivating 
tenant from such holding. Applying the 
definition to section 4-A , any person 
who is entitled to evict a cultivating 
tenant, whether on the date when the 
Amendment Act came into force or 
subsequently, would have the benefit 
of sub-section (1) of section 4-A. This 
right is subject to section 4-A (4) and 
(5) ; which may be said to be m the nature 
of provisos. Section 4A (4), as 
already stated, disqualifies a person, 
who on the date when the Amendmert 
Act came into force ,owned lands ex- 
ceeding 13} acres of land or had been 
assessed to sales tax, profession tax or 
Income-tax etc., during the year 1954- 
1956. If a landlord is not so subject 
to any of the disqualifications mentioned 
in section 4-A (4), he could avail him- 
self of the benefit of section 4-A (1). So 
also a person, who was under a disquali- 
fication under section 4-A (4) by getting 
rid of the disqualification subsequently, 
could not be entitled to avail himself 
of the benefits of section 4-A (1). Giving 
27 
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the natural meaning to section 4-A (5); 
the sub-section contemplates resumption 
on a date after the Act came into force 
and a specific disqualification of the 
landlord, who was disqualified under 
section 4-A (4), but subsequently got 
rid of his disqualification, from applying 
for resumption of possession. Sub-sec- 
tions (4) and (5) being in the nature of 
restrictions on the power of resumption 
granted under section 4-A (1), on a 
reading of sections 4-A (1), 4-A (4) and 
4-A (5), it would appear that the 
intention of the Legislature was to ena- 
ble landlords, whether it was before the 
Amendment Act or after it, who satis- 
fied the definition of “landlord”, to 
resume lands, unless such resumption | 
was barred under sub-sections (4) and 
(5). Under section 4-A (4) the prohi- 
bition is against landlords, who on 
the date when the Amendment Act 
came into force, owned lands exceeding 
34 acres or had been assessed to 
the taxes mentioned and for the period 
ecified therein. Under section 4-A (5) 
ae disqualification mentioned in sec- 
tion 4-A (4) which affected persons, con- 
tinued, even though those persons so 
disqualified under section 4-A (4) be- 
came free from such disqualifications. 


4- The two sub-sections, thus under- 
stood, would not debar a person who 
subsequently became a landlord by pur- 
chase. The purchase may be from a 
person who was disqualified from 
applying for resumption under section 
4-A (4) or (5) or it may be from a person 
who was not under any such disquali- 
fication. It was submitted that the 
disqualification mentioned in section 
4-A (4) and 4-A (5) was as regards per- 
sons who were under  disqualifications 
on the date when the Amendment Act 
came into force and those persons who 
were without those disqualifications sub- 
sequently and that the disqualifications 
could nct be extended to purchasers 
from persons so disqualified or from 
persons without any such disqualification 
subsequent to the date when the Amend- 
ment Act came into force. On a cons- 
truction of the provisions of section 4-A 
and its sub-sections, this submission has 
considerable force. 


5- On behalf of the petitioner reliance 
was placed or the decision m WNatesa 


210 


Pillai v. Moahalinga Padayach', There 
the learned Judge construed that the 
disqualification under section 4-A (5) 
would extend to purchasers after the 
Act came into force, for the words any 
subsequent change in his c'rcumstances 
would also include a subsequent pur- 
chase. With respect, I 
unable to agrce with this view, for the 
disqualification contemplated in section 
4-A (5) attaches to a person who was 
not entitled to resume possession under 
section 4-A (4) and not to a landlord, 
which is made clear by the sub-section 
itself that no person who is not entitled 
to resume possession should be deemed 
to do so by reason of any subsequent 
change in his circumstances. The words 
“ no person”? and “ subsequent change 
in his circumstances’? would indicate 
that the sub-section refers to persons 
who were disqualified under section 4-A 
(4) and not to landlords, who became 
purchasers subsequent tothe coming into 
force of the Amendment Act, as such 
purchasers will be landlords under the 
definition, and there is no disqualifica- 
tion for them from applying for resump- 
tion as purchasers subsequent to the date 
when the Amendment Act came into 
force. In this view, the two sub-sec- 
tions do not in any way disqualify a 
landlord, who had purchased the land 
from any of the persons disqualified 
under section 4-A (4) and 4-A ($). But 
in Kothanda Pillai v. Devaraja Reddy*, 
it was held that, if the vendor from 
whom the petitioner in that case pur- 
chased, owned lands exceeding 13} 
acres or was paying taxes on the date 
when the Amendment Act came into 
force, the purchaser had no right of 
resumption. A strict reading of the 
section may not justify the construction 
placed on it in that decision. As the 
respondents are persons who admittedly 
purchased the property after the Amend- 
ment Act came into force, the question 
whether they are entitled to resume the 
land or rot falls to be decided. As I 
am of the view that the decisions referred 
to above require reconsideration, the 
matter will be posted before a Bench 
along with C.R.P. No. 2529 of 1970. 


1. (x96) 2 ML J. 246. 
Pere I t M.LJ. 164: ALR. 1966 Mad. 
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6. The petitioner has not succeeded 
in proving that the respondents by them- 
selves suffer any disqualification, in that 
they are paying any of the taxes men- 
tioned in section 4-A (4). Whether he 
is entitled to continue on the land on 
payment of the rent as stipulated in 
section 4-A (3) is a question which can 
be dealt with only after the right of the 
respondent to resume the land is de- 
cided. 


Accordingly the petition came before a 
Bench consisting of K. Veeraswomi, C F., 
and FV. V. Raghavan, J, along with 
C.R.P. No, 2529 of 1970. 


Petition under section 6 (1) of Madras 
Cultivating Tenants Protection Act (XXV 
of 1955) praying the High Court to 
revise the order of the Authorised Officer 
(L.R.) Tirunelveli 2 in T. P. No. 108 
of 1970 dated 24th November, 1970. 


S. Palaniswamy and T. V. Subramamam, 
for Petitioner. 


R. Chandramouli, for T. R. Rajagopalan, 
T. Viswanatha Rao and P. P. Ramachandran, 
for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, C. J.—These civil revi- 
sion petitions are placed before us 
because Kailasam, J., was unable to 
agree with the view in Natesa Pillai v. 
Mahalingam Padayachit, as to the scope 
of sub-section (5) of section 4-A of the 
Madras Cultivating Tenants Protection 
Act, 1955. The petitioner in each of 
the petitions is a tenant and seeks to 
revise the order of the concerned 
Authorised Officer for resumption of 
land from the relative cultivating 
tenant. The question turns on whether 
a purchaser from a landlord subsequent 
to the date mentioned in sub-section (4) 
of section 4-A will not be hit by the in- 
hibition imposed by sub-section .(5). 
This precise matter was considered by 
one of us in Kothanda Pillai v. Devaraja 
Reddy?, It was there held that sub- 
section (5) fixed not merely a ceiling m 
respect of the extent with reference to 


I. 61) 2 ML.J. 246. 
TaS T MET its : ALR. 1966 Mad, 
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which right to resume for personal cul- 
tivation was given, but also drew a line 
on time so that any change subsequent 
thereto: in the circumstances of the land- 
lord was made ineffective to disturb the 
protection afforded to the cultivating 
tenant. In expressirg that view, sup- 
rt was derived from two earlier cases, 
Natesan Pillai v. Mahalinga Padayachi! and 
Rajadurai v, Kunjuramu Varniar3. 


8 Kailasam, J., in stating that he 
found himself unable to agree with the 
view in Natesan Pilla v. Mahalinga Pa- 
dayachi#, observed : 


ce With respect, I find myself unable to 
agree with this view, for the disquali- 
fication cntemplated in section 4-A (5) 
attaches to a person who was not en- 
titled to resume possession under sec- 
tion 4-A (4) and not to a landlord, 
which is made clear by the sub-section 
itself, that no person who is not en- 
titled to resume possession should be 
deemed to do so by reason of any 
subsequent change in his circumstances. 
The ‘words ‘no person’ and ‘subse- 
quent change in his circumstances,’ 
would indicate that the sub-section 
refers to persons who were disqualified 
under section 4-A (4) and rot to land- 
lords, who became purchasers subse- 
uent to the coming into force of the 
endment Act, as such purchasers 
will be landlords under the definition, 
and there is no disqualification for 
them! from applying for resumption 
as purchasers subsequent to the date 
oe the Amendment Act came into 
orce,” 


We regret our inability to share this view. 
Sub-section (5) is the only one among the 
sub-sections of section 4-A which uses 
the word ‘person’ and this has been done 
by the! Legislature deliberately. The 
object is clear. A landlord who suffers 
from the disability under sub-section (4) 
should be unable to defeat the inhibi- 
tion by transferring a part of his land 
reducing his holding at or below the 
ceiling levei, and then enabling the 
purchaser to claim 1esumption. The 
word ‘person in sub-section (5), there- 
fore, erms to cover not only a landlord 
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who was not entitled to resume posses- 
sion under the section on the date th 
the Madras Cultivating Tenants Protec- 
tion (Amendment) Act, 1936, came m 
force but also a person who, not ownin 
land on that date, but by purchase com 
to own land thereafter, will suffer fro 
the same disability. He was not 
person entitled to resume on the relevan 
date and by subsequent change of cir- 
cumstances, in this case as a purchaser 
he could not clothe himself with the rig 
to resume, Where a landlord did no 
suffer from the disability under sub-sec- 
tion (4), but transferred a part of hi 
holding to another, the transferee no 
being a person entitled to resume on 
the relevant date could not be in a bett 
position because of his purchase. Thi 
seems to be literally the effect of sub 
section (5). No doubt this may work 
hardship, but it is not for us to depart 
from the actual language employed. 
The Act was looking at the matter from 
the point of view of the cultivating te- 
nant and the protection to be afforded 
to him. The protectior sought to be 
afforded was as on the date the Amend- 
ment Act of 1956 came into force. 
That being so, these petitions ae allowed. 
No costs. 


S.J. 


————— Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—X. Veeraswami, C.F. and V.V. 
Raghavan, F. 


K. A. Kannappe Chetti 


U. 


State of Tamil Nadu and others 
.. Respondents. 


Tamil Nadu State Carriages and Con- 
tract Carriages (Acquisition) Act (XII of 
1973) and Tamil Nadu Ordinance (I of 
1973)—Unconstituttonal and invalid. ; 


Constitution of India (1950), Articles 14, 19 
(1) (g) and (6), 31 (1) and (2-A), 39 
and (c), 44, 213, 216, 226, 254 and 289 (3) 
Schedule 7, List 1, Entry 1, List III, Entries 
20, 21, 35, 42—Acquisition of vehicles by State 
—Rights of financiers and bus-operators—Hire- 
purchase transactions, nature of—Definition 
of owner—Hire Purchase Act of 1972— 
Acquisition of vehicles not within the expression 
“‘material resources’ —‘‘Material resources” 
not distinct from ‘‘ natural sesources”?— 
Public purpose—Movable property whether 
can be acquired—Court’s powers—Right to 
carry on trade —Reasonable restrictions under 
Article 19 (1) (g)—State monopoly and its 
scope—President’s powers to promulgate Ordi- 
nance and accord assent to State Act—Court, 
if can scrutinise validityp—Sovereign and com- 
mercial functions of Government—Distinction. 
In writ petitions challenging the 
validity of the Tamil Nadu Ordinance (I 
of 1973), as being unconstitutional, the 
estions that fell for determination were: 
1) The impugned Ordinance proceeds 
on a total misconception as to she rights 
of a financier under a hire-purchase agree- 
ment, inasmuch as the financier is the 
real owner of the vehicles and his rights 
have been totally ignored ; (2) The Ordi- 
nance in so far as it treats the operator 
(under a hire purchase agreement) as 
owner Of the stage-carriage is basically 
unsound, in fact and inlaw. Further no 
compensation has been specifically pro- 
vided for acquiring the right of the finan- 
cier under Prepa agreement ;(3) 
Even on an assumption that the 25th 
Amendment of the Constitution is valid, 
the acquisition of stage carriages along 


.. Petitioner* 


* W.P. Nos. 123, 192, 157, 192, 288, 741, 876, 
1436 and 1528 of 1973, 1gth April, 1973. 
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with workshop materials, garages, office, 
furniture, etc., does not fall under the 
expression ‘‘miaterial resources of the 
community” in Article 39 (b) ; that under 
no circumstances can the ownership and 
control of motor vehicles not owned by 
the community, but by individuals be 
taken and distributed on the basis that 
it would subserve the common good and 
that, factually, since the motor vehicles 
are not going to be distributed in order to 
subserve common good, Article 39 (b) can 
not be invoked ; (4) There is no concen- 
tration of wealth and means of produc- 
tion in the hands of the operators, which 
in the operation of economic system re- 
sults to the common detriment and Arti- 
cle 39 (c) is therefore, inapplicable ; 
(5) The obtaining of the President’s ins- 
tructions under the Proviso to Article 
213 (1) is vitiated by non-disclosure of 
material facts; (6) The President’s as- 
sent under Article 31 (3) and Article 
254 (2) is void for mis-representation and 
failure to consider all the relevant factors 
in granting assent; (7) Compulsory ac- 
quisition under Article 31 (2) is not per- 
missible in respect of plant, machinery 
or stock-in-trade for Government trading; 
(8) The impugned Ordinance does not 
comply with Article 31 (2), at least in so 
far as the owners of more than 3/4 of 
the motor vehicles running in the State 
of Madras are under the hire-purchase 
agreement, and the impugned Ordinance 
is beyond the legislative competence of the 
State Government so far as the rights 
of the financiers under the hire-purchase 
agreement and under the Hire Purchase 
Act (XXVI of 1972) are concerned 
and also because the agreements them- 
selves are hypothecated by the financier 
in favour of the scheduled banks to 
secure finance; (9) The assent of the 
Presiaent under Article 254 (2) can 
only relate to an attempt to obtain uni- 
formity and in a matter falling under the 
Concurrent List; (10) For the interreg- 
num period, the freezing provisions con- 
tained in clauses (14) to (17) of the Ordi- 
nance are violative of Articles 14 and 
19 of the Constitution ; (11) The emer- 
gency proclamation under Article 358 
cannot be invoked as the period of 
emergency expired long ago; (12) The 
provisions of the Ordinance relating to 
compensation are illusory, and therefore 
void, and has to be struck down. [Para, 12.] 


A 
11] 


Nearly go per cent of the vehicles pur- 
chased in Tamil Nadu by operators are 
financed either by small or big financiers, 
There are 500 to 600 hire-purchase finan- 
ciers and the amount outstanding to the 
various financiers will be in the region of 
25 to 30 crores of rupees, The hire- 
purchase agreements state that the vehi- 
cle being the property of the owner shall 
not be subject to any lien, charge, or 
claim in respect of rent due by the hirer to 
the landlord in respect of the premises 
where the hirer is carrying on the business. 


[Para. 18.] 


Hire-purchase, as the name indicates, is a 
system of purchasing goods through a 
hiring contract, The position of the two 
elements of the compound word shows 
that ‘‘ purchase? is the substantive 
word and of primary significance, while 
hire is an adjective, an attributive ad- 
junct, So the thing is “‘ purchase ”’ with 
the attributes of hire, and not “‘ hire” 
with the attributes of a purchase.[Para.19] 


Section 2 (c) of the Hire Purchase Act, 
1972 (XXVI of 1972) refers to ‘‘hire- 
purchase ” as an agreement under which 
goods are let on hire and under which the 
hirer has an option to purchase them in 
accordance with the terms of the agree- 
ment. Both before and after the Hire 
Purchase Act the financier is the owner 
of the stage carriages and continues to 
be its owner until the last instalment is 
paid and an acquittance is obtained from 
the owner, |Para. 19.] 


Where a customer acquires a new vehicle 
from a dealer but is unable to pay the 
price therefor to the dealer, he straighta- 
way approaches, the financier, who pur- 
chases the vehicle from thedealer, through 
the instrumentality of the customer and 
in return enters into a hire-purchase agree- 
ment with the customer, providing there- 
in a right to the customer to become the 
owner after payment of all dues to the 
financier, [Para. 21.] 


These financiers deposit the financing 
hire-purchase agreements with banks and 
raise monies and when once their security 
is affected the bank’s security will also 
be affected resulting in huge losses both 
to the financier and to the banks. 


[Para, 22.) 
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The impugned Ordinance purports to 
adopt the scheme followed in the Madras 
Estates (Abolition and Conversion into 
Ryotwar1) Act, 1948, and similar enact- 
ments fixing an appointed day for vesting 
of the properties free of all encumbrances 
and setting out the principles of compen- 
sation payable in respect of the properties 
acquired etc. But the present Ordinance 
has failed to note one essential difference, 
that is, the existence of hire-purchase 
agreements under which the rights of 
financiers as Owners are involved. 

[Para. 23.) 


From the date of coming into force of the 
Ordinance till the date of the notifica- 
tion districtwise the buses are allowed 
to ply under temporary permits and 
the financiers will be entitled to collect 
their monthly instalments from the opera- 
tors in accordance with the _ bire-pur- 
chase agreement. In case of default 
necessitating the seizure of the bus, the 
financiers cannot realise their dues by 
dealing with the seized articles, but are 
obliged to sell the same to State Trans- 
port Department at a price to be worked 
out in accordance with the First Sche- 
dule of the Ordinance. The result will 
be that the financiers may not in all cases 
recover the entire amount due to them 
and their rights will be seriously affected. 

[Para, 26.] 


The financiers who are the real owners 
have been totally ignored and the enact- 
ment proceeds on a misapprehension of 
the real position of the financier under the 
hire-purchase agreement, and cannot 
fall under the description of ‘‘a person 
interested ” entitled to claim compensa- 
tion as representing the acquired vehicle. 
In order to prevent concentration of 
‘material resources of the community” 
its distribution amongst members of the 
community is contemplated to subserve 
common good. To get at the meaning 
of the words ‘‘ material resources ” if the 
entire clause (b) of Article 39 of the 
Constitution is taken into account it 
is obvious that ‘‘the material re- 
sources”? thereunder belonged to 
the community but owned by others 
whose contro] has become necessary to 
subserve the common good, and that such 
resources have to be acquired and distri- 
buted amongst members of the community; 
but motor vehicles running in the State 
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cannot be said to belong to the community, 
The wider import that was sought to be 
given to the words ‘‘ material resources ” 
than ‘‘ natural resources”? cannot be 
accepted. [Paras, 91 and 42.] 


What is meant by ‘‘ material resources ” 
in Article 39 (1) is the same as ‘‘ natural 
resources °”, |Para. 32.] 


Article 39 (c) of the Constitution has 
no application inasmuch as after the pas- 
sing of Act (XVI of 1971) imposing the 
ceiling of 10 bus permits on the holding 
of permits, it cannot be said that there 
is so much wealth concentrated in a 10 
bus operator disturbing the economy of 
the country. Most of the buses were 
purchased under the hire-purchase agree- 
ment, and it normally takes three years to 
become the owner after discharging the 
liability, by which time half the life of 
the motor vehicle is gone, Taking into ac- 
count the heavy taxation on motor vehi- 
cles and payment of other taxes such as 
income-tax etc., on their income and the 
cost of maintenance any appreciable 
income leading to concentration of wealth 
could never occur in a 10 bus operator. 


[Para. 43.] 


There is no nexus between the impugned 
Ordinance and the purposes mentioned 
in Article 39 (b) and (c) . Hence the 
validity of the Ordinance could be chal- 
lenged under Articles 14, 19 and 31, 
The Governor may promulgate an Ordi- 
nance when both the Houses of Legisla- 
ture are not in session and the Governor 
is satisfied that circumstances exist which 
render it necessary for him to take action 
under Article 213 (1) as the circumstances 
appear to him to require, and the proviso 
makes it clear under what circumstances 
instructions of the President would be 
necessary to promulgate such an Ordi- 
nance, [Para. 45.] 


Though the broad principles on which 
the assent is intended to be given or with- 
held from a reserved Bill may be deduci- 
ble, they are not specifically laid down 
in the Constitution. So it will not be open 
to Gourts to question the propriety of the 
President’s action. [Para. 46.] 


The assent of the President is not a for- 
mal requirement, but an important part 
of the machinery of law making, set up by 
the Constitution and its object is to 
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secure a uniform civil code envisaged by 
Article 44 of the Constitution. [ Para. 53.] 


Article 19 (1) (g) confers a right and not 
an obligation, The right to carry on a 
business implies a right of the owner of the 
business to carry on the same in the 
manner that he likes, including the right 
to close down when he chooses, if such 
business does not yield any profit. 


If an enactment is challenged as infring- 
ing a right, it must established that the 
right is a legal right and that it is a funda- 
mental right, [Para. 54.] 


Whether the creation of a monopoly 
would fall within the meaning of “ rea- 
sonable restrictions’? on the carrying on of 
a trade or business was the question to 
be considered under Article 19 (6). The 
essential attribute of the law creating 
monopoly will vary with the trade or busi- 
ness in which the monopoly is created. 
They will depend upon the nature of the 
commodity, the nature of the trade in 
which it is involved and other circum- 
stances, [Para, 60.] 


The right of the State to carry on trade 
or business has been recognised under 
Article 298 of the Constitution and the 
authority to exclude competition in the 
field of such trade or business was derived 
from Entry 21 of List III of the Seventh 
Schedule and the exercise of that power 
was protected under Article 19 (1) (g) or 
Article 19 (6) (it). [Para. 55.] 


The law creating a State monopoly 
as such does not violate Article 19 (1) (g) 
because it leaves untouched the right of 
the citizen, who had hitherto been carry- 
ing on his business, to carry on his busi- 
ness in other spheres and the activities of 
such a citizen are not thereby killed. But 
when the motor vehicle with which the 
citizen carries on his business, namely, ply- 
ing for gain is itself taken away along with 
the equipment, spares, tools and also 
the workshop leaving no trace of the busi- 
ness which hitherto he had been carrying 
on his right to carry on his business is in- 
fringed and the legislation which throws 
him out of the business cannot be protect- 
ed under Article r9 (6) of the Constitu- 
tion, 


The requirement in the Ordinance that 
the vehicle should be sold only to the 
Government and none else at a price in 


m | 
I 
accordance with the schedule therein re- 
sults also in the imposition of unreasona- 
ble restrictions on the permit holder’s right 
to carry |on business’ and cannot be 
protected under Article 1g (6) of the 
Constitution, 





[Para. 60.] 


The power to carry on trade or business is 
expressly declared as included in “‘ execu- 


tive’? power. whether the Govern- 
ment’s trading activities authorised 
under its executive power should be 


regarded as a commercial or a Govern- 
mental function was the question, The 
only object of Article 298, is to make it 
clear that no legislative authority is re- 
quired merely to enable the Government 
to carry On any trade or business, It 
does not intend to change the nature of 
a business and convert itinto a Govern- 
mental function. 


[Para, 61.] 


Whatever furthers the general interests of 
the community as opposed to the parti. 
cular interests of the individual must be 
regarded as a “‘public purpose ” and the 
expression has to be construed according 
to the spirit of the times in which the 
particular legislation is enacted, In de- 
termining whether a purpose is a public 
purpose, not only the present demands of 
the public, but also the future demands as 
may be fairly anticipated, should be 
taken into consideration, With the on- 
ward march of civilisation, our notions 
as to the scope of the general interests of 
the community are fast changing and 
widening with the result that old and 
narrower notions as to the sanctity 
of private interests of the community 
are fast changing and widening with 
the result thatour old and narrower 
” notions as to the scope of the general in- 
terests of the community as to the sancti- 
ty of private interests of the individual 
can no longer stem the forward flowing 
tide of time, and must necessarily give 
way to the broader notions of the general 
interests of the community. [Para. 63.] 


The words “‘ public purpose ” cannot be 
equated to ‘interest of the public”, 
If the property is acquired for the pur- 
pose falling under Article 39 it is suffi- 
cient if the principles of compensation are 
set out, and the justness of compensation 
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is not for the Court. It has been held 
that acquisition of bus does not fall under 
Article 39 (b) or (e). Even the framers 
of the Ordinance realised that the acquisi- 
tion is not for a public purpose, by their 
using the words that the acquisition must 
be deemed to be for a public purpose, Fur- 
ther the property acquired is not land, 
but movable property which can be pur- 
chased in the open market and when such 
property, which is available for sale in the 
open market is sought to be acquired, 
the market price of such property (vehicle) 
acquired should be paid. Clause 6 of 
the Ordinance and other provisions of the 
First Schedule taken along with other 
provisions do not show that the market 
value is calculated for the property sought 
to be acquired. There is no ‘‘ public 
purpose’? to sustain compulsory acquisi- 
tion and therefore Article 31 (2) is violat- 
ed. [Para. 74] 


The distinction between the trading acti- 
vity of the Government and its sovereign 
function has all along been maintained 
and to enable the Government to carry 
on the trade of running buses and such 
business not being a Government pur- 
pose, the acquisition is not for a public 
purpose, and the restrictions on the 
carrying On of a business imposed on the 
petitioners cannot be said to be reasona- 
ble. 


Chapter IV-A of the Motor Vehicles Act 
in so far as it allows the Government or 
any Corporation created by them to carry 
on trade and makes the permit to lapse 
On the expiry of the period without grant- 
ing renewals leaving the vehicles intact 
with the owner is reasonable, but so far 
as the impugned enactment seeks to ac- 
quire the vehicles themselves, it cannot 
be reasonable restriction imposed in the 
interests of the general public, 


[Paras.77 and 78.4 


The State has now made a law where the 
Centre has already made a law, and the 
State law in providing various restrictions 
is discriminatory. There is discrimina- 
tory legislation between bus operators, 
operating in the particular State where 
such legislation is sought to be introduced 
and operators outside that State and 
consequently Article 14 is infringed. If 
such law is made by the Centre, the restric- 
tions imposed by such law on bus opera- 
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tors in the State to which the law pur- 
ports to apply will be discriminatory. 
[Para. 84.] 


Further regarding the choice as to in 
which order the districts are to be notifi- 
ed, there is no sufficient nexus between 
the districts where smaller number of 
motor vehicles are run and the object 
sought to be achieved under the Act. 
During the five year period, operators 
of one district are sought to be dis- 
criminated against operators in another 
district. [Para, 85.] 


The arguments in regard to the 
invalidity of the Ordinance will equal- 
ly be arguments against the validity of the 
enactment itself in asmuch as there is no 
material différence between the im- 
pugned Act and the impugned Ordi- 
nance, [Paras. 95, 96.] 


In sum, the following conclusions were 
arrived at:— 


(1) Clause 4 of the Ordinance in so far 
as it vests in the Government vehicles on 
notification free of all encumbrances in- 
clusive of hire-purchase agreements is 
void for the reason that the real owner 
under the hire-purchase has been totally 
ignored. 


(2) In enacting the impugned Ordinance 
the position of the financier or hirer has 
not been properly envisaged. 


(3) The interim provisions viz., clauses 14 
to 17, as to the rights of the financier un- 
der the hire purchase agreement to seize 
the vehicle covered by the agreement for 
default in payment of future instalments 
and for preventing the financier from 
bringing the vehicle to sale and com- 
pelling the financier to sell the vehicle 
only to the Government in accordance 
with the provisions contained in Schedule 
I, are void. 


(4) From the point of view of the opera- 
tors the interim provisions precluding 
him from selling the vehicle to any one of 
his choice at a competitive price are 
invalid. 

(5) Further the other provisions relating 
to the issue of temporary permits and 
other interim arrangements also curtail 
his rights. ; 


THE MADRAS BAW JOURNAL REPORTS 


[1973 


(6) The provisions relating to payment 
of compensation affect both the operator 
and the financier seriously. 


(7) Clause 31 in seeking to override the 
provisions of the Central enactments, 
namely, the Motor Vehicles Act, the 
Hire Purchase Act, etc. is void. 


(8) The declaration made under clause 
(2) of the Ordinance is open to scrutiny 
by Courts as to whether the Articles re- 
ferred to are attracted. 


(9) The motor vehicles, their accessories, 
the workshops etc., sought to be acquired 
under the Ordinance do not fall under 
the description “material resources ”?” of 
the community contained in Article 39 
(b) and further Article 39 (c) invoked 
on behalf of Government is equally in- 
applicable. 


(10) On the question whether the assent 
of the president valid or vitiated it is 
unnecessary to give a finding, as the 
Ordinance has. been replaced by an Act. 


(11) The provisions of the Ordinance are 
discriminatory and contravene Article 14. 


(12) The provisions of the Ordinance im- 
pose unreasonable restrictions upon the 
operator’s right to carry on trade or 
RA and are not saved under Article 
19 (6). 


(13) There is no public purpose justi- 
fying the compulsory acquisition of the 
motor vehicles. 


(14) The provisions of the Ordinance 
contravene Article 31 (2). 


(15) The State cannot rely upon Article 
350 of the Constitution of India as the 
impugned enactment does not relate 
to a matter falling under Entry 1 of List 
I of Schedule VII of the Constitution. 


[Para. 98.] 


Therefore the provisions of Ordinance I 
of 1973 and Madras Act XII of 1973 
which replaced the Ordinance are uncon- 
stitutional, |Para. 99,] 
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Petition for the issue of a writ of manda- 
mus or any other appropriate writ, order 
or direction, restraining the State of Tamil 
Nadu from in any manner applying or 
enforcing any of the provisions of the 
Tamil Nadu Ordinance (No.1 of 1973), 
that isto say, from enforcing sections 14, 
15, 16 and 17 of the Ordinance or issuing, 
any notification under section I (14) G) 
orsection 4 or bringing all or any of the 
provisions in force in the District of 
Dharmapuri. 


V.K.T. Chari, A.R. Ramanathan, P. Vedavalli, 
Bhagirathi Narayanan, M. N. Rangachari, 
S. Srinvasan, V. Subramaniam, S. Parthasara- 
thy, G.S. Prakasa Rao and V.A. Sadagopan, 
for Petitioners. 


The Advocate-General (S. Gosind Swami- 
nathan), for The Government Pleader [S: 
Mohan) N. S. Sivam, and Standing Counsel 
for the Central Government (K. Parasaran, 
assisted by S. Rajaram), for Respondents, 


i) 
ia Judgment of the Court was delivered 
y ; 


Raghavan, J.—Out 


of a large num- 
ber of writ 


petitions questioning 
the validity of the Tamil Nadu 
Ordinance of 1973, the above writ 
petitions typifying the two classes of 
persons affected, viz., one by a bus opera- 
tor or a permit holder and the other by 
the financierunder a hire-purchase agree- 
ment, have been posted for hearing. We 
shall take up W.P. No. 123 of 1973 filed 
by a bus operator or a permit holder and 
W.P. No, 876 of 1973 and W.P. No, 1486 
of 1973 filed by leading financiers in the 
State of Madras by way of sample. All 
other writ petitions are more or less of 
the same pattern falling under one or the 
other of the above classifications, Before 
dealing with the allegations contained in 
each of the above groups, we shall briefly 
refer to the salient features of Tamil 
Nadu Ordinance (I of 1973), hereinafter 
referred to as the Ordinance, in order 
to appreciate the attack on its various 
provisions, 


2. On 12th January, 1973 the Governor 
of Tamil Nadu promulgated the Tamil 
Nadu Ordinance (No. I of 1973). The said 
Ordinance was published in the Tamil 
Nadu Gazette, dated 14th January, 1973, 
and according to the provisions of the 
said Ordinance, Clauses 1, 14, 15,16 and 
17 came into force in the entire State of 
Tamil Nadu from 14th January, 1973, 
and the other provisions therein are 
stated to come into force on notification on 
different dates as may be appointed for 
different districts in the State. Clause (2) 
of the Ordinance declares that the Ordi- 
nance is promulgated for giving effect to 
the State policy towards securing the 
principles specified in Article 39 (b) of the 
Constitution and the acquisition of stage 
carriages and contract carriages and that 
the acquisition of stage carriages will 
commence with the district wherein 
comparatively fewer number of stage 
Carriages are in operation and that it will 
be extended to other districts specified 
in the schedule within a period of five 
years, On and from the notified date,the 
stage carriages and contract carriages in 
the State of [amil Nadu owned or opera- 
ed by stage carriage operators or con- 
tract carriage operators shall vest in the 
Government along with the permits and 
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shall be freed and discharged from any 
trust, obligation, mortgage, charge, lien, 
hire-purchase agreement or otherwise and 
all other encumbrances or transactions 
affecting such stage carriages or contract 
carriages. Clause 5 of the Ordinance enun- 
ciates the principles and methods of 
determining the amount for the acquired 
property. Clause 14 bars the filing of 
applications for fresh permit or for renewal 
of existing permit for running any stage 
carriage or contract carriage. Clause 15 
places an embargo upon persons from 
transferring by sale or gift of any stage 
carriage or contract carriage liable to be 
acquired under the Ordinance excepting 
in favour of the Government or a Cor- 
poration ora company owned by the 
Government. It further provides 
that where any transfer is made, by 
way of sale in favour of the Government, 
the price to be paid shall be calculated 
in accordance with the principles for 
determining the amount under this 
Ordinance for such property. Clause 
16 relates to grant of temporary permits 
to the operator, It provides that any 
stage carriage Operator or contract carri- 
age operator running any stage carriage 
or contract carriage in this State shall be 
entitled to obtain temporary permits 
under the Motor Vehicles Act in res- 
pect of any stage carriage, or contract car- 
riage liable to be acquired under this 
Ordinance and that the temporary per- 
mitshall be for a period of four months in 
the first instance, which will be extended 
for further periods of four months at a 
time, until the stage carriage or contract 
carriage is transfered to the corporation 
or company or the State Transport 
Department of the Government. Clause 
17 states that every transfer of any stage 
carriage liable to be acquired under the 
Ordinance in contravention of Clause 15 
shall be void. Section 28 bars the juris- 
diction of the civil Court in respect of 
any matter which the Government is 
empowered by or under this Ordinance to 
determine, and provides that no injunc- 
tion shall be granted by any Court, 
Clause 31 is the overriding provision. 
The First Schedule enunciates the princi- 
ples of determination of compensation, 
The Second Schedule gives the number of 
buses operating in the Tamil Nadu, 
districtwise,, The Explanatory State- 
ment accompanying the Ordinance seeks 
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to justify the promulgation of the Ordina- 
nce, which we set out below:— 


Having regard to thedirective principles 
of State Policy embodied in clauses (b) 
and (c) of Article 39 of the Constitution 
of India that the State should direct its 
policy towards securing that the owner- 
ship and contro] of the material resour- 
ces of the community are so distributed 
as best to subserve the common good 
and that the operation of the economic 
system does not result in the concentra- 
tion of wealth and means of production, 
tothecommon detriment, the Govern- 
ment of Tamil Nadu consider it expe- 
dient and necessary to nationalise the 
passenger transportation system in the 
State in stages, The Government have 
decided to complete the process of 
Nationalisation within five years. 


{2) The Government are convinced 
that development of a vital sector like 
pees transportation on sound lines 

ving regard to public interest cannot 
be done under the leadership of private 
sector working merely for profits and 
expending only in sectors where profits 
are available. The Government reco- 
gnise the need for connecting all the 
villages in the State to the passenger 
transportation system so that our rural 
people are free to move about and 
reach marketing and population centres 
without undergoing undue hardship. In 
fact, without an expanding net-work 
of transportation facilities in the areas 
of social consumption Government’s 
programme Of social welfare in the fields 
such as family planning, health, educa- 
tion and house-building cannot be 
successfully implemented. In the early 
Stages it would be necessary to run 
some passenger transport services 
in these areas which may not be paying 
immediately and this would be possible 
only under public ownership, 


(3) The Government have also obser- 
ved that there is wasteful competition 
in running passenger transportation 
services in certain sectors, whether it be 
by competition among private operators 
or competition between the private 
operators and Government transporta- 
tion systems. Competition in all these 
cases have resulted in overall wastage of 
resources from the point of view of 
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the national economy, The Govern- 
ment have, therefore, come to the con- 
clusion that if passenger transport 
were to run On efficient and economic 
lines for the benefit of the community 
as a whole, it will have to be nationa- 
lised. 

(4) Operation of the contract carriages 
have led to a lot of abuse. Many of 
the contract carriages have been func- 
tioning like stage carriages resulting in 
unhealthy competition. It has, there- 
fore, become necessary to nationalise 
them also, 


(5) The Government also recognise that 
existing legislations, Central as well as 
State, are inadequate to speed up the 
pace of nationalisation. To achieve 
theobjectives of nationalising the entire 
passenger transportaion system in a 
phased manner during the next five 
years, it has, therefore, been decided 
to bring in a more comprehensive legis- 
lation which would over-ride the pro- 
visions of all the existing legislation in 
the field and would enable the Govern- 
ment to achieve total nationalisation 
of passenger transportation services 
Over a period of five years to secure 
the constitutional objectives enshrined 
in clauses (b) and (c) of Article 39 o 
of the Constitution of India. 


(6) As the Legislature is not in session, 
it has become necessary to promulgate 
an Ordinance for this purpose”. 


3. We shall now take up the main 
grounds of attack on the above Ordinance 
in W.P.No, 123 of 1973 filed by an opera- 
tor or a permit holder. They are as 
follows: (1) There are no circumstances 
necessary for the Governor to issue the 
Ordinance as the State Legislature was 
in session in December, 1972 and 
was prorogued on 20th December, 1972 
to meet again in February, 1973. 
The satisfaction of the Governor that 
circumstances exist for issue of the Ordi- 
nance is open for scrutiny by the Court. 
(2) The Governor is required to get 
instructions from the President prior to the 
promulgation of the Ordinance, and on 
what materials such instructions were 
obtained is not known. (3) Chapter 
IV-A of the Motor Vehicles Act relates to 
the law relating to stage carriage permits 
and nationalisation. But, the provisions 
therein do not provide for taking over of. 
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the motor vehicles themselves. The 
impugned Ordinance seeks to take over 
the motor vehicles with equipments, 
spares, etc. Therefore, the provisions of 
the Ordinance require the assent of 
the President under Article 254 (2) and 
the materials which were placed before 
the President for obtaining his assent 
are necessary to be produced to ascertain 
whether every repugnancy between the 
provisions in the impugned Ordinance 
and Chapter IV-A was brought to his 
notice, and what reasons the State Govern- 
ment advanced for ing the provisions 
of the Central enactment, The require- 
ment of the President’s assent under Arti- 
cle 254 (2) of the Constitution of India 
relates to the legislative competency, 
But the provisions of the Ordinance vary- 
ing the Union law will have to be tested 
both under Articles 14 and 19 with 
regard to the difference in the provisions 
for compensation under Article 31 (3). 
The provisions of the Ordinance are 
void the law failing under Article 1g 
being inconsistent with and in violation 
of Articles 14, 19 and 31. (4) The 
declaration in the Ordinance under Clause 
2 that the policy of the Ordinance is to 
secure the principles specified in Article 
39 (b) does not give a blanket protection 
under Article 31-G (25th Amendment) 
and it is open to the Court to scrutinise 
the provisions of the impugned Ordinance 
and ascertain whether Article 39 (b) or 
39 (c) is attracted at all. In other words, 
what Article 31-C prohibits is only an 
attack that the provisions of the impugned 
Ordinance take away or abridge any of 
the rights conferred under Articles 14, 19 
or 31. But the question whether Article 
39 (b) or 39 (c) is attracted in a given case 
is subject to judicial scrutiny. (5) The 
Ordinance providing for taking over of 
stage carriages operated by an operator as 
well as all his rights and interest in lands, 
buildings, workshops, stores, etc., is an 
unreasonable and unwarranted restriction 
on operators of motor vehicles in the 
State of Tamil Nadu. Further, the 
compensation provided is far below the 
market price and Clause 6 providing 
for compensation is liable to be struck 
down, (6) The Motor Vehicles Act, 
1939, is, a Central enactment. The 
legislative entry thereto falls under the 
concurrent list. The Central enactment 
contains standard reasonable-restrictions 
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On stage carriage operators and any fur- 
ther restrictions imposed by the impugned, 
Ordinance has, to be therefore tested for 
reasonableness under Article 19, and there 
is no special reason why ina concurrent 
subject, the very object of which list is 
to secure an uniform law throughout 
the country there should be more severe 
restrictions on Tamil Nadu operators tham 
On those in any other part of India, 
This results in the Ordinance contrayen- 
ing Article 14, orto put it in another way 
the test should be whether these provisions 
do not contravene Article 14 if the entire 
Ordinance had .been included in the 
main Central Act itself. (7) Clause 4 of the 
Ordinance, in cancelling all mortgages, 
charges and hire-purchase agreements 
entered into by the operators is void. 
Further, Clause (2) of the Ordinance 
fixing different dates for different districts 
is arbitrary and unreasonable. The pro- 
visions of Clause (4) of the Ordinance 
further violate the rules of natural justice. 
The provisions of Clause (6) and the 
First Schedule of the Ordinance are 
arbitrary and unreasonable,since they pro- 
vide for the acquisition of assets without 
meeting the liabilities incurred for acquir- 
ing the property. (8) Clause 14 of the 
Ordinance is arbitrary and not in the 
interests of the public, Clauses 15 and 17 
in so far as they restrict the fundamental 
rights of the petitioner under Article 19 
and for vesting the stage carriages and 
other properties in the State, irrespective 
of the ignite of the owner of the property 
are unreasonable, Further, the provi- 
sions of the Ordinance is negativing the 
grant of fresh permits or renewal of the 
existing permits and restraining the 
operator’s right to transfer by way of sale, 
gift, etc., of a stage carriage liable to be 
acquired under this Ordinance affect the 
fundamental rights of the operators to 
own and dispose of the property. (9) The 
provisions of Clauses 20 and 21 are illegal, 
arbitrary and unworkable. (10) On the 
aforesaid contentions, the petitioner pra- 
yed for the issue of a writ of mandamus 
restraining the State of Tamil Nadu from 
giving effect to the provisions of the 
Ordinance. 


4. Before we take up W.P. No. 876 of 
1973 filed by a leading financing com- 
pany, we shall deal with the position of 
the bus operators in Tamil Nadu and how 
they put a bus on the road after a permit 
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is granted. Most of the permit holders 
have not the necessary finance to purchase 
motor vehicles for cash. They usually 
seek aid from financiers and enter into 
hire-purchase agreements with them as 
they are unable to purchase motor vehi- 
cles and put them immediately on the 
road soon after the grant of permits even 
‘before they pay in full the price of the 
vehicle. 


%. In the State of Tamil Nadu, the 
financing of commercial motor vehicles 
has always been largely by hire-purchase 
agreements, There are 500 to 600 hire- 
purchase financiers in Tamil Nadu and 
the petitioner is a leading financing com- 
pany and the commercial finances of 
the petitioner would be in the region 
of 25 to 30 crores of rupees, There are 
8,421 vehicles listed in Schedule II of 
the Ordinance, and nearly go per cent, of 
the vehicles excluding the Government- 
owned vehicles are financed under hire- 
purchase agreements, and the amount 
outstanding on transport vehicles would 
be roughly 15 crores of rupees, The 
financiers deposit the hire-purchase agree- 
ments with leading banks and raise 
funds. 


6. We shall now set out the grounds on 
which the financiers under hire-purchase 
agreements seek to attack the Ordinance. 
(1) The Ordinance completely disregards 
the petitioner’s ownership of the vehicle, 
as under the terms of the hire-purchase 
agreements, the financier, namely, the 
petitioner is the owner, and until the last 
instalment of the payment is made, the 
operator or permit-holder does not be- 
come the owner of the vehicle, Thus the 
main incident of hire-purchase agreement 
has been totally ignored under the Ordi- 
nance in question, (2) The vesting sec- 
tion expressly providing that the vehicles 
vest in the Government freed from all 
encumbrances, mortgages, charges, lien, 
hire-purchase agreement or otherwise, 
leaves the hire-purchaser with no remedy. 
Clause (2) of the Ordinance defines, ‘a 
person interested’, in relation to any 
acquired property as including the stage 
carriage operator, and any other person 
who is affected by the vesting of the 
acquired property claiming or entitled to 
claim an interest in the amount. Clause 
6 (1) providing that every person interested 
shall be entitled to receive such amount 
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as may be determined in the manner set 
out as specified in the B Schedule, does 
not appear to apply to persons like 
financiers who have advanced monies on 
the security of the vehicles and who under 
the agreement are the owners of the 
vehicles, (3) The Ordinance does not 
comply with Article 31 (2) of the Consti- 
tution by providing for direct payment to 
the petitioner as owner resulting in 
destroying the petitioner’s security which 
is beyond the competence of the Tamil 
Nadu State Legislature. (4) No compen- 
sation having been provided to the hire- 
purchaser-financier, who is the owner, 
according to general law, and also under 
the law of hire-purchase, the Ordinance 
is void for want of legislative competence 
as well as for non-making of any provision 
for payment to the petitioner. (5) The 
assent under Article 31 (3), if given at all, 
has been given only under some mis- 
apprehension in the correspondence bet- 
ween the State Government and the 
Union Government about the persons 
really affected, and as to how they are 
affected by the Ordinance, (6) The 
assent given by the President under 
Article 31 (3) is wholly void. (7) Article 
39 (b) is wholly inapplicable to the facts 
of the present case, as Motor Vehicles, do 
not fall under the expression ‘“‘material 
resources” of the community. (8) Arti- 
cle 39 (b) seeks to secure and distribute 
the ownership and control of the material 
resources of the community, so as to sub- 
serve to the common good and the mono- 
poly acquisition of such stage carriages 
by the Government is the very opposite 
of distribution. (g9) Clause 31 of the 
Ordinance is wholly beyond the legislative 
competency of the State of Tamil Nadu 
Legislature as the Tamil Nadu 
Legislature cannot override the Central 
enactments, such as the Hire Purchase 
Act, the Contract Act, the Transfer of 
Property Act and other Central 
enactments, (10) The impugned law 
requires the assent under Article 254 (2) 
of the Constitution. The legislative 
head under which the law relating to 
motor vehicles is indicatedin Entry 35 
of List ITI of the Seventh Schedule and 
Entry 43 in the same list relates to 
acquisition and requisition. Under Arti- 
cle 254 /2) the President can make a 
law valid as to the Madras State, only in 
respect of repugnancy to a Central law 
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relating to mechanically propelled vehicles 
or acquisition of the same, that it to say, 
the same matter in the concurrent list 
in the words of Article 254 (2). The 
President’s assent cannot, therefore, have 
any effect on repugnancy to any law other 
than the Motor Vehicles Act. (11) The 
Tamil Nadu Legislature has no legislative 
competence to make a law abrogating 
Central enactments and even if the Presi- 
dent gives his assent under Article 254 (2), 
the provisions of the Ordinance are 
wholly void as violative of Articles 14 and 
19. (12) The financiers were not affec- 
ted when nationalisation was done in 
Madras under Chapter IV-A, because 
the vehicle was left untouched and their 
security remained intact, Clauses 14, 
15, 16 and 17 of the impugned Ordinance 
affect their rights seriously as their right 
to recover their money advanced under 
the hire-purchase agreement by sale of 
the seized vehicle for default in payment 
of monthly instalments is Jost, (13) The 
State Legislature is incompetent to make 
a law abrogating the Central Acts even 
if assent is given under Article 254 ‘2). 
(14) The provisions of the impugned ordi- 
nance regarding compensation in so far 
as the petitioner is concerned are wholly 
unjustified, After prior statutory deduc- 
tions, they will not get the amount due to 
them under the hire-purchase agreement 
even assuming that they are entitled to 
partake in the compensation amount. 
(15) Their true status as owners of the 
vehicles has beenignored and they are not 
mortgagees or chargeholders, and as such 
they have been deprived of their secu ity 
without compensation, The hire-purchse 
agreements which are usually deposited 
with banks to raise finance and the secu- 
rities held by such banks are also seriously 
affected. (16) In W.P. No. 876 of 1973 
a supplemental affidavit was filed to the 
effect that the acquisition of stage carria- 
ges under the Ordinance is not for a public 
purpose within the meaning of Article 
g1 (2) and that no question of concen- 
tration of wealth within the meaning of 
Article 39 (c) arose, In the case of permit- 
holders of buses, similar applications 
were filed in W.P. No, 123 of 1973, and 
their stand in the other petitions are the 
same, 

4. The State Government filed a counter- 


affidavit in W.P. No. 123 of 1973 and 
their stand in the other petitions are 
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the same. We shall now set out the stand 
taken by the State Government: 


(1) The object and aim of the Ordinance 
is clearly set out in the explanatory memo- 
randum appended to the Ordinance. 
The contention that the provisions of the 
Ordinance are violative of the Constitu- 
tion was denied. 

(2) The Governor is competent to 
promulgate the Ordinance in question 
under Article 213 of the Cons- 
titution and the contentions of the peti- 
tioner based on Articles 213 (3),131 (c),39 
(b) and 254 f2) are all misconceived and. 
untenable. The satisfaction of the 
Governor under the constitutional system, 
of Government is arrived at on the advice 
of the Council of Ministers and is subjec- 
tive, and such subjective satisfaction of the- 
Governor, who is the Constitutional Head’ 
of the State, cannot be questioned or 
canvassed under Article 226 of the Consti- 


tution, 

(3) It is unnecessary to list out 
the correspondence that passed between 
the State Government and the Union 
Government relating to the obtaining of 
the President’s instructions or President’s 
assent and there is no justification to probe 
into or scrutinise the details of the letters 
seeking instructions and the reply of the 
Government of India, with reference- 
to the same for determining the points at 
issue. A copy of the Ordinance was. 
sent by the State Government and the 
requirements of law have been satisfied, 


(4) The provisions of the Ordinance are 
designed to acquire the passenger trans- 
port divisions and thereby nationalise the- 
passenger transportation system in the 
State, and is just and reasonable in: the 
interests of general public and conse- 
quently saved under Article 19 (6) of 
the Constitution of India. The nation- 
alisation or complete acquisition of stage 
carriages and vesting them in a corpora- 
tion or company of the State Transport 
Department or the Government also- 
falls under Article 39 (4) of the Constitu- 
tion. There is no justification for the 
contention that Article 39 (5) relates to- 
the distribution of natural resources only 
and that nationalisation of stage carriages- 
and vesting them in a corporation or a 
company or a Transport Department 
also falls under Article 39 (b) and that the 
policy statement made in clause (2) of 
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the impugned Ordinance is correct. 
45) Clause 31 has not the effect of amend- 
ing the other Jaws referred to therein, 
‘but to exclude their operation so far as 
the subject matter covered by the Ordi- 
nance is concerned and make the Ordi- 
mance self-contained with reference to 
the subject matter in question. Clause 31 
ofthe Ordinance is, therefore, well with- 
in the competency of the State Legisla- 
ture. The contention that the Tamil 
Nadu Legislature does not have the 
Legislative competence to make a law 
abrogating the Central Act, that the 
assent given under Article 254 (2) is void 
as violative of Articles 14, 19 and 31 and 
that the State law in terms of the Ordi- 
nance cannot have higher validity than 
the law made by Parliament itself to 
the same effect is wholly misconceived 
and devoid of merit, 


(6) The financer is a person interested 
in the amount and will be awarded a 
compensation under the Ordinance to 
come out of the amount representing the 
acquired property. 


(7) Clauses 9 and 10 (3) of the Ordinance 
provide adequate safeguards protecting 
the rights of secured creditors, and finan- 
ciers who advanced monies under the hire 
purchase agreement fall under the cate- 
gory of secured creditors, and as such 
the financier’s fears are unfounded and 
that the judgment of the High Court in 
< Manasuba and Gompany’s case +, must be con- 
fined to its facts and cannot stand in the 
way of the State acquiring the property 
in question and that the contention of the 
petitioner relating to hire-purchase agree- 
ments are expressed too widely in the 
said judgment. 


(8) The contention that the impugned 
Ordinance deprives the Banks with whom 
the hire-purchase agreements are depo- 
sited and funds raised on their security is 
wrong. 

(9) The principles laid down in the 
‘Ordinance for determination of the com- 
pensation payable for the acquired pro- 
perty do not offend any provision in the 
Constitution. 


(10) None of the provisions contained in 
the Ordinance in question is violative 
of Articles 14, 19 and 31 (a). 
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(11) The provisions contained in Clauses 
14, 15, 16, and 17 are just, reasonable and 
valid and they are in public interests, 


(12) In any event, Article 358 being in 
force, the operation of Article 19 is sus- 
pended and therefore, the petitioners are 
precluded from contending that Article 
19 has been contravened, 


8. A common counter-affidavit was filed 
on behalf of the Union of India, who is 
the second respondent. In denying the 
allegations as to fraud and misrepresenta- 
tion in securing the President’s assent, 
it was contended that the required instruc- 
tions were sought for and given properly 
and validity, and that once the factum 
of the grant of the assent or instructions 
is established, there cannot be any chal- 
lenge to the basis or the factum of the 
grant or the manner in which the assent 
was processed or obtained. 


g. ‘The instructions of the President were 
sought for after drawing the specific atten- 
tion of the President to Article 30 (2) and 
Article 254 (2) as also to Clauses (b) and 
{c) of Article 39 of the Constitution and 
the instructions were given by the Presi- 
dent, as required under Article 213 (1) 
including that required under Article 
31-0. The Ordinance being one passed 
in implementation of the Directive Princi- 
ples of State policy contained in Article 
39 (b) and (c) of the Constitution, it is 
not open to the Writ Petitioner to question 
its constitutionality by reference to Articles 
14, 19 and 31 of the Constitution. 


ro. A reply affidavit was filed. Mean- 
while, the Government Pleader would 
appear to have furnished to the Counsel 
for the petitioners copy of the letter, dated 
21st November, 1972 from the State 
Government to the Secretary to the 
Government of India, Ministry of Home 
Affairs, New Delhi, enclosing a copy 
of the Tamil Nadu Stage Carriages and 
Contract Carriages (Acquisition) Ordi- 
nance, 1972, which was to be promul- 
gated by the Governor and the request 
of the State Government for issue of 
instructions from the President under the 
proviso to Article 213 (1) of the Constitu- 
tion, and a copy of the letter, dated 27th 
December, 1972 from the Government of 
India, Ministry of Home Affairs to the 
State Government, conveying the appro- 
val of the President for the promulgation 
of the Ordinance by the Governor of 


if) 


Tamil Nadu Stage Carriages and Contract 
Carriages (Acquisition) Ordinance, 1973. 
In the reply affidavit, the petitioner com- 
plained that the assent obtained by the 
State Government was by mtisrepresenta- 
tion both by suggesting what is false and 
by suppressing the truth and that it 
amounted to fraud in law and that conse- 

uently the assent given in the letter, 
dated 27th December, 1972, is void and 
that itis notan assent at all, In regard 
to the said assent letter, the petitioner 
made detailed submissions contending 
that the omission to refer to Article 31 (e) 
or its proviso, or Article 39, clause(b) or 
(c) was deliberately made and the Govern- 
ment cannot take the said assent as one 
covering Article 31 (c) and that it would be 
unconstitutional and beyond the power 
of the Union Government to give its assent 
under clause (3) of Article 31 without 
examining the provisions as to compen- 
sation and satisfying itself that either it is 
adequate, or if what is fixed is an amount, 
or the principles for arriving at an amount 
the provisions are just and proper in its 
opinion, Further, the petitioner con- 
tended that in inviting assent under Article 
g1 (2) on the basis of the letter, dated 24th 
November, 1972, suppressing the basic 
fact that in the State of Tamil Nadu in 
more than 75 per cent of stage carriages, 
hire-purchase financiers are the owners 
and the operators are only hirers, and 
that consequently, the so-called assent 
obtained under Article 31 (2) was by 
misrepresentation, and that consequently, 
the assent is void, The petitioner further 
contended that there was deliberate mis- 
representation of the scope of clause 31 
of the Ordinance and the omission would 
refer to hire-purchase financiers and to 
the banks as to their normal rigbts and 
the right which any operator enjoys 
throughout India under the Motor Vehic- 
les Act, which the Ordinance denies to 
operators in Tamil Nadu. The further 
attack by the petitioner was that Article 
39 (c) was not ordinarily referred to in 
the request for instructions under Article 
213 (1) from the President. 


1x, The petitioner’s further contention 
was that the material resources referred 
to in Article 39 (6) will only mean the 
natural resources and cannot include 
stage carriages, Clause (c) of Article 39 is 
absolutely irrelevant and has no applica- 
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tion to this case inasmuch as the Ordi- 
nance indiscriminately takes away the 
vehicle from a person having a single 
stage carriage point wherein there can 
be no concentration of wealth at all, 
On the other hand, such operators are 
invariably found to be debtors. A com- 
pulsory acquisition of stage carriages is 
repugnant to Article 19 (2) (8) and further 
the provision is void as the acquisition is 
not for a public purpose falling under 
Article 31 (1). Lastly, the petitioner 
contended that on a proper construction 
of Article 358, the Emergency Proclama- 
tion issued in the wake of the Chinese 
aggression ceased to have operation long 
ago, and that the fundamental rights of 
the petitioner cannot be curtailed on that 
score, 


xa. We shall now set out the various 
questions arising for determination in these 
writ petitions, (1) The impugned Ordi- 
nance proceeds on a total misconception 
as to the rights of a financier under a hire- 
purchase agreement, inasmuch as the 
financier is the real owner of the vehicles 
and his rights have been totally ignored 
and consequently the provisions of the 
Ordinance are void and inoperative, 
(2) The Ordinance in so far as it treats 
the hirer (operator) under a hire-pur- 
chase agreement as owner of stage carriages 
is basically erroneous, in fact and in law. 
Further, no compensation has been speci 
fically provided for acquiring the right 
of such financiers under the hire-purchase 
agreements, and on this ground also the 
Ordinance cannot be valid. (3) Even on 
the assumption that the 25th Amendment 
of the Constitution is valid, the acquisition 
of stage carriages along with the work- 
shop materials, garages, offices, furniture, 
etc., do not fall under the expression 
“‘material resources of the community”? i 
Article 39 (b). Further, under no cir- 
cumstances can the ownership and con- 
trol of motor vehicles not owned by the 
community, but by individuals be taken 
and distributed on the basis-that it would 
subserve the common good, Factually 
the motor vehicles are not going to be 
distributed in order to subserve the com- 
mon good, and therefore, Article 39 (b) 
cannot be invoked under any circumstan- 
ces, (4) There is no concentration of 
wealth and means of production in the 
hands of the operators, which in the opera- 
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tion of the economic system, results to 
the common detriment. Article 39 ‘(c), 
therefore, is inapplicable to the facts of 
the present case, (5) The obtaining of 
the President’s instructions under the 
proviso to Article 213 (1) is vitiated by a 
non-disclosure of material facts. (6) The 
President’s assent under Article 31 (3) 
and Article 254 (2) is void for mis-repre- 
sentation as also in his failure to consider 
all the relevant factors in granting the 
assent. (7) The compulsory acquisition 
under Article 31 (2) is not permissible 
in respect of plant, machinery or stock-in- 
trade for Government trading. (8) The 
impugned Ordinance does not comply 
with Article 31 (2), atleastin so far as 
the owners of more than 3/4th of the 
motor vehicles running in the State of 
Madras areunder hire-purchase agree- 
ments and the impugned Ordinance 
is beyond the legislative competence of 
the State Government in so far as the 
rights of the financiers under the hire- 
purchase agreement and under the Hire 
Purchase Act (XXVI of 1972) and 
the agreements themselves are hypothe- 
cated by the financier in favour of the 
scheduled banks to secure finance. 
(9) The assent under Article 254 (2) 
can only relate to an attempt to obtain 
uniformity and is a matter falling under 
the concurrent list, (10) For the interre- 
gnum period, the freezing provisions con- 
tained in clauses 14 to 17 of the Ordinance 
are violative of Articles 14 and 19 of the 
Constitution. (11) The Emergency Pro- 
clamation (Article 358) cannot be invoked 
and the period of emergency expired long 
ago, (12) The provisions of the Ordi- 
nance relating to compensation are 
illusory, and therefore void, and have to 
be struck down. 


13. Before we take up the attack on the 
Ordinance, we shall set out the back- 
ground and the circumstances under 
which the Ordinance came to be issued, 
In G.S.S, Motors Services, Tenkasi and others 
v. State of Madras, Rajamannar, C.J. 
and Venkatarama Iyer, J., held that 
the bus operators, who carry on business 
of plying motor vehicles on public streets 
carry on business in motor transport 
which is a right guaranteed under Article 





1, LL.R. (1953) Mad. 304 : (1952) 2 M.LJ. 
894 : AIR, 1953 Mad. 279. 
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1g (1) and that any infringement of that 
right has to be justified under Article 19 
(6). Subsequent to the aforesaid decision 
the Supreme Court in Saghir Ahmed and 
another v. The State of U.P. 1, in consider- 
ing the validity of a declaration, in terms 
of section 3 of that Act to the effect that 
the stage carriage services among others 
on the Bulandshahr-Delhi Road, shall 
be run and operated exclusively by the 
State Government, held that the U.P. 
Road Transport Act, 1961, violated the 
provisions of Article 19 (1) (g) and was 
not protected by Article 1g (6). It may 
be noted that the Constitution First 
Amendment Act, 1951, which added a 
new clause to Article 19 (6) does not 
apply to the facts of that case. 


14. In 1956 the Motor Vehicles Act was 
amended and a new Chapter IV-A was 
inserted providing for the State Transport 
undertaking running the business 
of Motor Transport, to the exclusion, 
complete or partial, of all other persons 
doing business in the State. The validity 
of the said amendment was upheld in 
Gullapalli Nageswara Rao and others v. 
The Andhra Pradesh State Road Transport 
Corporation and another?. In June, 1967, 
the State of Madras laid down the policy 
of nationalisation of passenger—bus 
transport under which all routes radiating 
or terminating in Madras City and all 
routes in the Kanyakumari District were 
to be nationalised as and when the permits 
of the private operators expired. The 
Government constituted a Committee for 
implementing the above decision, A 
draft scheme was prepared for nationalis- 
ing the routes in question to the complete 
elimination of private operators and the 
scheme was published under section 68-CG 
of the Motor Vehicles Act, A number of 
writ petitions were filed in this Court in 
1967 challenging the validity of the draft 
scheme and it was struck down by the High 
Court. Thereafter, the Governor of Madras 
inserted rule 23-A in the Madras Govern- 
ment Business Rules in exercise of his 
powers under Article 166 of the Constitu- 
tion. It was provided thereunder that 
the powers and functions which the State 
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2. 1959 5.0.J. 967 : (1959), 1 S.C.R. (Supp.) 
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M.L.J. (S.G.) 156 : AR. 1959 S.C, 308, 
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Transport Undertaking could exercise 
under section 68-C shall be exercised by 
the Secretary to the Government of 
Madras in the Ind-stries, Labour and 
Housing Department on behalf of the State 
Government, It was also provided by 
that rule that the powers and functions 
of the State Government under section 
68-D of the Act and the rules relating 
thereto were to be exercised by the 
Secretary to the Government of Madras 
in the Home Department on behalf of the 
State Government. In April, 1968, an 
Ordinance was promulgated by the 
Governor which was later replaced by the 
Madras Act (XVIII of 1968) which 
became effective from 1st April, 1968. By 
that Act section 47 (1) CQ, S. 58 (2) (A) 
and S. 68-CC. where added to that Act. 
Under the first two sections, the Regional 
Trasnport Authority was to have due 
regard to the publication of the draft 
scheme in granting a permit or a renewal 
ofapermit. The State Transport Under- 
taking, however, was entitled as of right 
to the issuance of a temporary permit on 
the publication of a draft scheme under 
section 68 (CC). In exercise of the 
powers and functions under the new 
Business Rule 23-A, schemes of nationali- 
sation were promulgated and published. 
A number of operators again filed a batch 
of writ petitions challenging the draft 


scheme as also the validity of the Tamil ° 


Nadu Act (XVIII of 1968). The High 
Court upheld the validity of those provi- 
sions including the newly added sections in 
A, Sanjeevi Naidu and others v. ‘I he Madras 
State Transport Undertaking by its Director}, 
and that decision was affirmed by the 
Supreme Court in A, Sanjeevi Naidu and 
others v. The Madras State Transport Under- 
taking by its Director*?, The Supreme 
Court, however left open the question of 
the validity of Madras Act (XVIII of 
1968). A third attempt was made by 
filing a batch of Writ Petitions viz. 
No. 779 Of 1971, etc., batch in the 
High Court impugning the validity of 
Chapter IV-A of the Act as amended 
by Madras Act (XVIII of 1968). By 
judgment dated grd February, 1972, we 
upheld the validity of Chapter IV-A of 
the Motor Vehicles Act, as amended. 
hig SO ee 
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That judgment was affirmed by the 
Supreme Court in S.C.A. Nos. 678 to 
702 of 1972, etc., batch by judgment 
dated gth January, 1973. Meanwhile, 
on 18th June 1971 the State Government 
brought in the Tamil Nadu Ordinance 
6 of 1971 seeking to amend the Motor 
Vehicles Act by imposing a ceiling of 10 
bus permits on the holding of permits and 
that Ordinance was replaced by Madras 
(Act XVI of 1971) which became law 
on goth July, 1971. In regard to the 
bigger operators, that is persons holding 
50 Or more permits, the Government con- 
sidered that the stage carriages of such 
fleet operators should be acquired, and it 
is with that object Madras Act (XX XVII 
of 1971) came to be passed and it became 
law on 7th December, 1971. The vali- 
dity of Act (XXXVII of 1961) was up- 
held by us in W.P. No. 395 Of 1972, etc., 
batch, by judgment, dated roth July, 
1972. 


15 The result of the above enactments 
and the decisions of Courts show that the 
Government with a view to nationalise 
bus transport have successfully replaced 
private bus operators operating on the 
various routes. The Government so far 
was satisfied with excluding private opera- 
tors. Now, the present attempt is to 
prevent the bus operators from dealing 
with their vehicles and for acquiring the 
same by themselves to the exclusion of 
others on terms dictated by them. In 
order to effectuate their intentions the 
impugned Ordinance has been brought 
in. 


16. We shall now aralyse the various 
provisions af the impugned Ordinance. 
The object of the Ordinance is to provide 
for the acquisition of the stage carriages 
and contract carriages, and for certain 
other matters connected therewith in 
the State of Tamil Nadu. The Preamble 
portion of the Ordinance states: (1) It 
has become expedient to nationalise the 
transport of passengers by road in this 
State ; (2) It is necessary in the public 
interests to acquire all passenger trans- 
port divisions of all the stage carriage 
operators and the contract carriage opera- 
tors in a phased programme within a 
period of five years; (3) To achieve the 
above purpose, it is cons’dered expediént 
to start with the acquisition of the passen- 
ger transport divisions in the revenue dis- 
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tricts of th's State wherein comparatively 
fewer number of stage carriages are opera- 
ting; (4) The Legislature of the State nat 
being in session, the Governor of Tamil 
Nadu is satisfied that circumstances exist 
which render it necessary for him to take 
immediate action; and (5) The instructions 
of the President have been obtained in 
pursuance of the proviso to clause (1) of 
Article 213 of the Constitution to pro- 
mulgate an Ordinance. The explana- 
tory statement accompanying the Ordi- 
nance refers to the directive principles 
of State policy embodied in clauses (b) and 
(c) of Article 39 and the necessity to na- 
tionalise the passenger transport system in 
the State in stages, The said statement 
also refers ro the Gavernment being con- 
vinced with the development of a vital 
sector, like passenger transportation, on 
saund lines having regard to public inte- 
rest which cannot be left to the leadership 
of private sector working merely for pro- 
fits and expending only in sectors where 
profits are available and that all the 
villages in the State should be connected 
by a passenger transport system to ena- 
ble the rural people to move about freely 
without undergoing undue hardship and 
that the net work. of transportation facili- 
ties will facilitate the Government’s 
activities in social welfare in fields, 
such as family planning, health, education, 
and that passenger transport services 
should be run regardless of the return, un- 
der public ownership. The note further 
expatiates on the wasteful competition in 
running passenger transport services, and 
the competition resulting in overall 
wastage of resources from the point of 
view of national economy and in order to 
run On efficient and economic service for 
the benefit of the community as a whole, 
it will have to be nationalised. The 
Ordinance which was promulgated by the 
Governor on 12th January, 1973, was 
published on 14th January, 1973. Clause 
I (4) (a) of the Ordinance provides that 
clauses 14, 15, 16 and 17 shall come into 
force at once, Clause 5 (4) (b) provides 
that the rest of the provisions of the Ordi- 
nance in relation to the stage carriages 
shall come into force on such date as the 
Government may, by notification, ap- 
point, and that different dates may be 
appointed for different districts in this 
State for its application. Clause 2 dec- 
lares the State policy and states that the 
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Ordinance, is for giving effect to the 
policy of the State towards securing the 
principles in clause (b) of Article 39 of 
the Constitution and the acquisition of 
the stage carriages and contract carriages, 
The acquisition of stage carriages shall 
commence with the district wherein com- 
paratively fewer number of stage carri- 
ages are operating and shall thereafer 
be extended to the other districts in that 
order as specified in the Second Schedule, 
within a period of five years. Clause 3 
is the definition clause. Clause 3 (a) de- 
fines ‘‘ acquired property”’ as meaning 
the stage carriages and other property 
vesting in the Government under section 
4. Clause (4) defines ‘‘operator’’ as 
meaning any person whose name is en- 
tered in the stage carriage permit, or con- 
tract carriage permit as the holder thereof, 
Clause (o) defines ‘‘ person interested ” 
in relation to any acquired property, as 
including the stage carriage operator, 
and any other person who is affected by 
the vesting of the acquired property, 
claiming, or entitled to claim, an interest 
in the amount. The words “stage carri- 
age” have been given anextended mean- 
ing asincluding: (7) any movable property 
ancillary or incidental to the maintenance 
and control of such stage cariage ; (it) 
any right in or over such stage carriage or 
movable property ; and (iii) any reserve 
vehicle for vehicles on temporary permits. 
Clause (4) is the vesting provision and 
sub-claures (1), (2) and (3) thereunder 
are set out below : 


“4. (1) On and from such date as may 
be notified by the Government in this 
behalf in respect of any stage carriage 
operator or contract carriage operator, 
every stage carriage or contract carri- 
age owned or operated by such stage 
carriage operator or contract carriage 
operator along with the permit, shall 
vest in the Government absolutely, 
free from all encumbrances, and such 
stage carriage or contract carriage 
which vests in the Government shall, 
by force of such vesting, be freed and 
discharged from any trust, obligation, 
mortgage, charge, hire-purchase agree- 
ment or otherwise and all other en- 
cumbrances or transactions affecting 
such stage carriage or contract carriage 
in any manner shall be deemed to have 
heen withdrawn and any person in- 
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terested shall have no claim in such 
stage carriage or contract carriage, 
except a claim to the amount payable 
in respect of such stage carriage un- 
der this Ordinance. 


(2) Upon the issue of a notification 
under sub-section (1) in respect of any 
such operator — 


(i) all right, title and interest of the 
stage carriage Operator or the contract 
carriage operator, as ihe case may 
be, in or over such land:, buildings, 
workshops and other places and all 
stores, instruments, machinery, tocls, 
plants, apparatus and other equip- 
ments predominantly used for the 
maintenance or repair of, or otherwise 
in connection with the service of, 
stage carriages or contract carriages, 
as the Government may, specify, by 
order in this behalf; and 


fii) all books of accounts, registers, 
record3, and all other documents 
of whatever nature relating to the 
stage carriages or contract carriages 
vested in the Government under 
sub-section (t) or ta the property 
specified by the Government under 
clause (i), shall vest in the Govern- 
ment absolutely and free from all 
encumbrances, and such property re- 
ferred to in this sub-section which vests 
in the Government shall, by force of 
such vesting, be freed and discharged 
from any trust, obligation, mortgage, 
charge, lien, hire-purchase agreement 
or otherwise and all other encumbran- 
ces or transactions affecting such pro- 
perty; and any attachment, injunction 
or decree or order of any Court res- 
tricting the use of such property in 
any manner shall be deemed to hae 
been withdrawn ; and any person in- 
terested shall have no claim in such 
property, except a claim to the amount 
in respect of such property under this 
Ordinance. 


(3) The stage carriages or contract 
carriages and other property vesting 
in the Government under sub- 
section (1) and sub-section (2) shall, 
with effect on and from the notified 
date, be deemed to have been 
acquired for a public purpose, ”” 
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Clause 5 imposes an obligat'on upon 
all stage carriage operators to furnish 
particulars within 30 days from the 
notified date or within such time as the 
Government may allow,—(i) furnish to 
the Government or any officer authorised 
by them complete particulars of all lia- 
bilities and obligations incurred on the 
security of the acquired property and 
subsisting on the notified date and also 
of all agreements and other instruments 
pertaining to the acquired property inclu- 
ding agreements, decrees, awards, stand- 
ing orders, and other instruments relat- 
ing to leave, pension, gratuity, Provi- 
dent Fund and other terms of service of 
any person referred to, in sub-section (3) 
of section 20 in force immediately before 
the notified date, (ii) prepare and hand 
aver to the Gavernment or any office 
authorised by them in this behalf a 
complete inventory of the property which 
vests in the Gavernment under this Ordi- 
nance, and (iti) furnish such information 
and particulars as may be required by 
the Government in regard to the docu- 
ments relating to the property which is 
ee Clause 6 relates to the prin- 
ciples and method of determining the 
amount for the acquired property. Sub- 
clause (i) provides that every person 
interested shall be entitled to receive 
such amount as may be determined in 
the manner set out in the First Schedule. 
Sub-clause (ii) deals with the amount for 
the acquired property: (i) being fixed 
by the agreement between the parties; 
(it) where no such agreement can be 
reached, the Government appointing an 
arbitrator who shall hear the dispute 
and make an award determining the 
amount which appears to him just and 
reasonable and also specifying the person 
or persons to whom the amount shall 
be paid. The arbitrator is also em- 
powered to decide the dispute inter se 
as to the persons entitled to receive the 
amount. It is further stated that the 
provisions of the Arbitration Act shall 
not apply to such arbitrators, Clause 7 
provides for issue of notice to all persons 
interested, in determining the amount 
due under clause 6. Clause 8 provides for 
preferring claims against the comvensa- 
tian amount and the procedure thereof. 
Clause g states that any debt, mortgage, 
charge or other encumbrance or lien, 
etc., shall attach to the amount in 
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substitution for the acquired property. 
Clause 10 refers to deduction out of the 
compensation amount, Clause 11 deals 
with the manner of payment of amount 
for the acquired property. Clause 12 
provides for appeals from such 
awards to the High Court. Clause 
13 deals with the procedure before the 
arbitrator, Clauses 14 to 1g are the 
interim provisions, Clause 14 places an 
embargo upon the applicatiens for fresh 
permit or renewal of existing permit, 
for running any stage carriage. The 
latter limb of the clause provides that 
the authority shall grant such permit to 
the corporation cr company owned by 
the Government ; or the State Transport 
Department of the Government, as the 
case may be, and to no other; clause 15 
prevents the transfer of stage carriages 
by way of sale or gift, etc., except in 
favour of the Government or corporation 
or company owned by the Government 
or the State Transport Department of 
the Government. Where any transfer 
is made, by way of sale, in favour of the 
Government or corporation or com- 
pany owned by the Government or the 
State Transport Department of the 
Government, the price to be paid shall 
be calculated in accordance with the 
principles for determining the amount 
under this Ordinance for such property, 
Clause 16 relates to the grant of tem- 
porary permits to operators running 
any stage carriage in the State for a 
period of 4 months in the first instance 
which may be extended for further 
periods of four months at a time until 
the stage carriage is transferred to the 
corporation or company of the State 
Transport Department. Clause 17 
states that the transfer in contravention. 
of clause 15 sball be void. Clauses 18 
and 1g deal with appointments of 
administrators and authorised officers. 
Clause 20 deals with the existing staff 
employed by the operatcrs as on the 
date of the notification. Clause 26 is an 
exemption provision. Clause 27 deals 
with the protection of action taken in 
good faith and clause 28 bars jurisdic- 
tion of the civil Courts in respect of 
matters which are ccvered by the Ordi- 
nance, and further provides that no 
injunction shall be granted by any 
Court in pursuance of any action taken 
in pursuance of the Ordiname, Clause 
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31 is a material provision which runs 
as follows :— 


“g1, Save as otherwise provided in 
this Ordinance, the provisions of this 
Ordinance shal! have efect notwithstand- 
ing anything inconsistent therewith ccn- 
tained in the Motor Vehicles Act or in 
any other law for the time being in 
force”. 


Clause 32 is the rule-making power. 
There are twa Schedules to the enact- 
ment. The First Schedule under sec- 
tion 5 of the Act states the principles 
of determination of amount in respect 
of stage carriages taken over by the 
Government. Clause ı thereunder pro- 
vides for the determination of the ac- 
quisition cost of such stage carriages. 
The Explanotion to clause 1 explains 
that the ‘‘acquisition cost”? shall be the 
aggregate cost cf the chassis as well as 
the body of the stage carriage or con~ 
tract carriage as charged by the manu- 
facturer and by the body-builder. 


17. Clauses 3 and 4 of the First Schedule 
deal with the fixation of the market value 
of the land taken over and the market 
value of the buildings as e:timated by 
the Public Works Department of the 
Government, Iti may, however, be neted 
that the dite on which the market value 
has to be determined is not stated therein. 
Tae Second Schedule gives the total 
number of buses operating in Tamil 
Nadu, districtwise. In exercise of the 
powers conferred by clause 32 of the 
Ordinance, the rules called ‘‘ The 
Tamil Nadu Stage Carriages and Con- 
tract Carriages (Acquisition) Rules, 1973 
have also been made which came into 
force on 14th January, 1973. 


18. From the above reseme of the 
provisions of the Ordinance, it is seen 
that the real cwner of the stage carriages, 
viz., the financiere under the hire-pur- 
chase agreements, have been totally 
ignored. Nearly go per cent. of the vehi- 
cles purchased by the operators are financ 

ed either by small financiers, or big 
financiers, like Sundaram Finance or 
Khivraj Chordia and others. There are 
500 to 600 hire-purchase financiers i 

Tamil Nadu and the amount oltStand 
ing to the various financiers in the State 
will be in the region of 25 to go crore 
of rupees, The bus operator when he 
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acquires a permit seeks the assistance of 
one or the other of the financiers and 
enters into a common form of agree- 
ment a copy of which has been annexed to 
the affidavit in W.P. No. 876 of 1973. 
We shall refer to the relevant clauses in 
the agreement in order to appreciate 
the contention that the agreement pro- 
ceeds on the footing that the financier 
is the owner Of the stage carriage. The 
descriptive part of the agreement runs as 
follows :— 


“An agreement made this....day of.. 
1g . between....carrying on business at 
....»Madras (hereinafter called ‘an 
owner’) of the one part and Mr.... 
(hereinafter called ‘the Firer) of the 
other part., 


Whereby it is agreed as follows :— 


1. The onwer will let and the hirer 
will take on hire upon the terms and 
conditions hereinafter expressed, the 
motor vehicle, equipments and accesso- 
ries described intbe A Schedule here 
to (hereinafter called ‘the Vehicle’ 
for the term of....months and.... 
days from the....day of....at the 
rent specified in tbe B Schedule 
hereto and payable without demand 
on the date therein mentioned. 


2. It is agreed between the parties 
that on account of the expected depre- 
ciation in tke price of the vehicle the 
hire of the first month is fixed at Rs.... 
The hire for future months shall be as 
mentioned in the B Schedule”. 


Clause 2 deals with the obligations of 
the hirer; sub-clause /g) therein pravi- 
des ‘‘ not sell, charge, pledge, assign 
or part with possession of the vehicle”. 
Clause 12 states that the hirer shall 
not use or permit or suffer the vehicle 
to be used for any purpose other than 
tbat described in the relative proposal for 
hire purchase, except with the consent in 
writing of the owner. 


In clause 13 it is stated that the vehicle 
being the property of the owner shall 
not be subject to any lien, charge or 
claim in respect of any rent due by the 
hirer to the landlord in respect of the 
premistsewhere the hirer is residing or 
where he is catrying on business in 
respect of the premises where the vehicle 
is garaged or placed at any time, etc, 
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A Schedule gives the description 
of the vehicle and B Schedule provides 
for the instalments payable and the dates 
on which the payments have to be made, 
This agreement is signed both by the 
owner and the hirer, The agree- 
ment is followed up by a guarantee 
letter whereunder the hirer guarantees 
the repayment of the future instalments 
and agrees to abide by the terms and 
conditions of the agreement on obtaining 
a full and complete discharge of all 
obligations from the owner. The hirer’s 
proposal form gives particulars regarding 
the prices of the vehicle and other details 
relating thereto, 


1g. Hire-purchase, as the name inci 
cates, is a system of purchasing goods 
through a hiring contract, The posi 
tion, af the two elements of the com- 
pound word shows that ‘purchase’ is the 
substantive word and of primary signi- 
ficance, while ‘hire’ is an adjective, an 
attributive adjunct. It *s only a qualifi- 
cation of the primary idea as in ‘cas 
purchase’ or ‘credit purchase’, So the 
thing is ‘purchase’ with the attributes of 
‘hire’ and not ‘hire’ with the attributes of 
a purchase. 


Helby v. Mathews and others', is the 
leading decision in England on the law of 
Hire-Purchase, The facts therein are as 
follows :—The appellant was the owner 
of a plant of which he had given possess- 
ion to one Brewster, under an agreement 
in writing dated 23rd December, 1898. 
On 23rd April 1899 Brewster, improperly 
and without the consent of the appellant, 
pledged the piano with the respondents, 
who were pawnbrokers, as security for an 
advance, On discovering this the appel- 
lant fowner) demanded the piano from 
the respondents and on their refusing to 
deliver it, brought an action of trover, 
The defence was that they had received 
the piano from Brewster in good faith, 
and without notice of any ciaim on the 
part of the appellant and that they were 
protected by section g of the Factors 
Act, 1889. The County Court Judge 
held that the defence was not established 
and that decision was upheld by the 
Divisional -Gourt (Lord Coleridge, C.J. 
and Diy, J.). The Court of Appeal 
(Lord Esher, M.R., A.L. Smith and 
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Davey, L. JJ.) came to the conclusion 
that the defence had been established 
and reversed the decision of the Divi- 
sional Court and the matter was taken 
up to the House of Lords. The House 
of Lords set aside the judzment of the 
Court of Appeal. Lord Herschell, L.C. 
in the course of his speech observed as 
follows :— 


“A person who is in possession of a 
piano under such an agreement as 
that which existed in the present case 
is no more its apparent owner than if 
he had merely hired it, and in the 
latter case any one taking it as secu- 
rity would have no claim to hold it as 
against the owner,” 


Lord Mcnaughten observed as follows : 


“The musical instrument dealer let 
out a piano by tre month, and under- 
took to sell it to the customer condi- 
tionally on his making a certain 
number of monthly payments. But 
it was the intention of the parties— 
an intention expressed on the face of 
the contract itself that na one of tkese 
monthly payments until the very 
last in the series was reached, nor all 
of them put together without the last, 
should confer upon the customer 
any proprietary right in the piano 
or any interest in the nature ofa lien 
or any interest of any sort or kind 
beyond the right to keep the instru- 
ment and we it for a month to come. 
The customer was under an obligation 
to fulfil the conditions on which and 
on which alone the dealer undertook 
to sell. He was not bound to keep the 
piano for a single day or a single hour, 
He was no more bound to purchase 
it after he had signed the agreement 
than he was before. The contract, 
as it seems to me, on the part of the 
dealer was a contract of hiring ccupled 
with a conditional contract or under- 
taking to sell. On the part of the 
customer it was a contract of hiing 
only until the time came for making 
the laet payment, It may be that at 
the inception of the transaction both 
parties expected that the agreement 
would run its full course, and that 
the piano wound change hands in the 
end. But an expectation, however 
confident and however well founded, 
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does not amount to an agreement, and 
even an agreement between two parties 
operative only during the pleasure 


of one is no agreement on his part at 
law.” - 


This principle which was enunciated by 
the House of Lords for the first time has 
been followed in India. In England 
the Jaw relating to hire purchase was 
codified, and in India the Hire 
Purchase Act (XXVI of 1972) has 
codified the law. It is unnecessary to 
refer te the various provisions of the 
Act. It is enough to refer to the defini- 
tion of ‘‘hire-purchase agreement”? in 
section 2 (c) as meaning an agreement 
under which goods are let on hire and 
under which the hirer has an option 
to purchase them in accordance with the 
terms of the agreement and includes an 
agreement under which 


(i) possession of goods is delivered by 
the owner thereof to a person on 
condition that such person pays the 
agreed amount in periodical instal- 
ments, and 


(ii) the property in the goods is to 
pass to such person on the payment of 
the last of such instalments, and 


(ii) such person has a right to ter- 
minate the agreement at any time 
before the preperty so passes, 


The owner is defined in section 2 (f) 
as meaning the person who lets or has 
let, delivers or has delivered possession 
of goods, to a hirer under a hire-purchase 
agreement of goods, to a hirer under a 
purchase agreement and includes a 
persan to whom the owner’s property in 
the goods or any of the owner’s rights or 
liabilities under the agreement has passed 
by assignment or by operation of law. 
It is unnecessary to refer in detail to 
the othe: provisions of the enactment. 
It is, therefore, clear that both before 
and after the Hire Purchase Act the 
financier is the owncr of tne stage carria- 
ges and continues to be its owner until 
the last instalment is paid and an acquit- 
tance is obtained from the owner, 


20. Sri V.K.T. Chari, wro appeared for 
the petitic ners, contended that the hire- 
purchase agreement being the usual 
type of a commeicial transaction it is 
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surprising that the rights of the financier 
under such agreement have been totally 
ignored in the impugned Ordinance. 
At this stage we shall refer to the portion 
of the counter-affidavit of the Govern- 
ment in W.P. No. 876 of 1973 wherein 
it is stated in paragraph 3 as follows :— 


tion or providing for vesting to make it 
complete and that the said provision 
is just and reasonable. The several 
prepositions of the petitioner made with 
reference to the status and rights of the 
hire-purchase company are too wide and 
general in their terms and sufficeit to 


“ As for the contention based on the 
status of the petitioner vis-a-vis the 
vehicle it is submitted that the peti- 
tioner cannot claim to be the owner 
of tbe vehicle in the real or proper 
sense, The apprehension of the peti- 
tioner that since there is no direct 
mention about the hire-purchase finan- 
ciers, the provisions of sections 6 to 8 
of the Ordinance do not serve the 
needs .of a bank or hire- purchase 
financier is wholly unjustified. Section 3 
(1) defines that a person interested in 
relation to an acquired property in- 
cludes the operator of the stage or 
contract carriage and any other person 
who is affected by the vesting of the 
acquired property claiming or entitled 
to claim an interest in the amount 
and it is very wide ta include even cases 
referred to by the petitioner, The 
bald allegation that the various pro- 
visions of the Ordinance are hopelessly 
vague is stoutly denied.” 


ax. In paragraph 8 of the counter- 
affidavit of the Government in W.P. No. 
123 Of 1973 in dealing with the position 
of secured creditors and treating the 
financiers as secured, creditors it is stated 
as follows :— 


“It is further submitted that the judg- 
ment of this Gomt in Manasuba’s 
case! are peculiar to the facts and cir- 
cumstances of that particular case 
and the said judgment cannot in any 
way stand in the way of the State 
acquiring the property in question. 
A3 for the contention of the petitioner 
based on the provisions of the Ordi- 
nince providing for vesting of property 
free from all or any encumbrance, it is 
submitted that such provisions are 
essential for assuring effective vesting 
and is incidental to the power of ac- 
quisition. Further, it is submitted that 
it is «sual to introduce such a provi- 
sion in all the laws relating to acquisi- 
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state that this right does not suffice 
(? sic) or subscribe to the same, The 
allegation that the Ordinance provides 
for taking away the vehicle or the 
amount due from the stage carriage 
operator is wholly incorrect,” 


We find no justification for the stand 
taken by the respondents regarding the 
status of the petitioner, In the affidavit 
filed in support of the Writ Petition a 
specific reference was made to the judg- 
ment of this Court in Manasuba and Co. 
(Private) Lid. by Official Liquidator v. 
Commissioner of Police, Madras and others! 
The facts therein are follows :— 


The Official Liquidator, Manasuba and 
Qo., (Private) Ltd., filed an application 
for determination of the rights of the 
ny nda who claimed preferential 
rights over the sale proceeds of the 
various vehicles belonging to the Com- 
pany in liquidation and sold by him 
with the consent of such respondents and 
by orders of Court. Apart from one 
vehicle, all other vehicles were subject 
to either hypothecation agreement or 
hire-purchase agreement in favour of 
more than one respondent to the peti- 
tioner. The vehicles were purchased 
by the managing director by hypothe- 
cation of such vehicles on a hire pur- 
chase agreement which in commercial 
parlance is known as a re-finacing agree- 
ment. Ramaprasada Rao., J., at page 
21 observed as follows :— 


“With the growth of society and its 
needs the old conventional and_ ortho- 
dox system of credit, has changed and 
novel and new innovations have been 
made in the matter of such borrowing 
and lending. A citizen is now enabled 
to secure articles of utility by paying 
the price therefor in instalments. ‘This 
was rare in olden days. With the 
advancement of commerce and industry, 
a new outlets and a marketing system 
commonly known as ‘hire-purchase 
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system’ has been introduced. Under 
tbis system tbe mutual rights and 
obligations of a lender and a borrower 
or to adopt the words used in hire- 
purchase agreement, the ‘‘owner” 
and the “‘hirer’® are curiously veiled in 
mercantile allegorical language. Such 
inherence of allegory and peculiar 
words in the documentation of the 
system, Fas compuleorily led Courts 
of law to pierce through such a com- 
mercial veil and find out the real 
scope and intendment of the bargain’. 


Where a customer acquires a new vehicle 
from a dealer but is unable to pay the 
price therefor to the dealer, he straight- 
away approaches the financier, who pur- 
chases the vehicle from the dealer, through 
the instrumentality of the customer and 
in return enters into a hire-purchase 
agreement with the customer, pioviding 
therein a right to the customer to become 
the owner after payment of all dues to 
the financier on paying a nominal price 
as agreed to, Under a refinancing hire- 
purchase agreement the financier is des- 
cribed as the owner and the customer as 
the hirer and when the financier seizes 
the vebicle for non-payment of instal- 
ments by the customer, the financier 
becomes a pledger. At page 25, the 
learned Judge made the following obser- 
vations: 


“From the above discussion, the follow- 
ing points emerge; (a) In the case of a 
financing hire purchase agreement, 
the financier being the owner, is entitl- 
ed to be treated as a preferential 
creditor by the Official Liquidator and 
no question of conflict of his interests 
with the other creditors, even though 
secured, will arise; (b) In the case of 
refinancing hire-purchase agreement, 
the financier is, no doubt, a secured 
creditor, But, his rights are subject 
to sections 125 and 132 of the Com- 
panies Act, 1956, and if he is able to 
surpass and hurdle the same, he 
would be entitled to be treated as a 
preferential creditor by the Official 
Liquidator ; (c) A bypothecatee is a 
secured creditor and has to be treated 
ag such, subject, however to the provi- 
sions of sections 125 and 132 of the 
Companies Act, 1956; (d) All credi- 
tors having an enforceable charge- 
legal or equitable, over the moveaples 
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of the company, have a right to trace 
such lien even over the sale proceeds 
of the hypotheca, if indeed the mova- 
ble property has been so converted. 


Relying on the aforesaid decision Mı. 
V.K.T. Chari contends that unde: the 
financing hire-purchase agreements, the 
financier is the owner and entitled to the 
entirety of the amount representing the 
vehicle and that he is not a creditor 
or secured creditor who in accoidance 
with the provisions of the Ordinance is 
entitled to payment after the preferential 
creditor’s claims are met, 


az. The learned Advocate-General, who 
appeared for the State contended that 
the financier under the hire-purchase 
agreement will be covered by the defini- 
tion of a ‘‘person interested”, failing 
under clause 2 (0) of the Ordinance and 
that his rights to a share in the compen- 
sation is provided under clause 8 of the 
Ordinance, that the amount determined 
under clause 6 shall, after deductions, if 
any, under thir Ordinance, be given by 
the Government to the person interested 
and consequently, the financier can 
still work out his 1ights unde: the Ordi- 
nance, Mr. V.K.T. Chari, however, 
maintains that after deduction out of the 
compensation amounts the various 
amounts as per clause (10), very little 
will be left and consequently the rights 
of the owner, who is entitled to the entirety 
of the amount, will be seriously affected, 
It is seen that these financiers Ceposit 
the financing hire-purchase agreement 
with banks and raise monies and when 
once their security is affected the bank’s 
security will also be affected resulting in 
huge losses both to the financier and to 
the banks, 


23. The impugned Ordinance purports 
to adopt the scheme followed in the 
Madras Estates (Abolition and .Con 
version into Ryotwari) Act, 1948, an 
similar enactments fixing an appointed 
day for vesting of the properties free o 
all encumbrances and setting out the 
principles of compensation payable in 
ect of the properties acquired; etc, 
But, the draftsmen of the present, Ordi- 
nance have failed to ncte one’esrential 
difference between the impugned Ordi- 
nance and the said enactment, that is, 
the existence of hire-purchase agreements 
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boc which the rights of financiers as 
owners are involved. There has not 
been any estate which has been pur- 
chased under the hire-purchase agree- 
ment in any of the zamindaries abolished, 
and this peculiar feature has not been 
taken note of in the impugned Ordinance 
and provided, 


24. We shall next take up the attack of 
Mr. Chari, on clause 4 of the Ordinance 
wherein the acquisition and the vesting 
in the Government on the notified date 
is deemed to have been done for a public 
purpose. The learned Counsel developed 
his arguments by stating that the ex- 
pression ‘‘deemed to have been acquired 
for public purpose” itself shows that 
the acquisition is not for a public pur- 
pose, In support of his contention the 
learned Counsel referred to the decision 
of the Privy Council in the Commis- 
sioner of Income-tax, Bombay Presidency v. 
Bombay trust Corporation Ltd.!. At page 223 
Lord Dunedin observed as follows :— 


“Now when a person is ‘“‘deemed to be” 
something, the only meaning possible 
is that whereas he is notin reality that 
something the Act of Parliament re- 
quires him to be treated as if he were.” 


In the Quen v. The County Council of 
Norfclk* Cave, J., at page 380 observed 
as follows: 


*‘When you talk ofa thing being deem- 
ed to be something, you do not mean 
to say that it is that which it is to 
be deemed to be, It is rather an 
admission that it is not what it is 
deemed to be, and that, notwith- 
standing it is not that particular 
thing, nevertheless, fcr the purposes 
of the Act, it is to be deemed to be that 
In Lalitha Kumari Devi v, Raja of Vizia- 
nagaram®, Venkatarama Ayyar, J., dealt 
with this aspect of the matter in consi- 
dering the effect of inclusion or exclu- 
sion of estates on the basis of judicial 
determination in the Schedule to the 
Madras Impartible Estates Acts, 1902, 
1993, and rgo4 wherein section 3 stated 
that the estates included in the Schedule 
shall be deemed to be impartible estates, 
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The learned Judge observed that it is 
recognised by section 3 that the estate 
might not in fact be impartible on the 
date of legislation, but as a matter of 
policy, itis treated as if it were impartible, 
That, clearly is the significance c f the word 
“deemed”, 


25. The contention, therefore, is that 
the acquitition is not for a public purpose, 
but is “dermed” to be for public purpose, 
for the purpose of the Ordinance, 


26. Mr. Chari next attacked clause 6 
of the First Schedule enunciating the 
principles of determination of the amount 
for the acquired property. Apart from 
the attack that the real owner is out of the 
picture, the learned Counsel contended 
that the principles enunciated in the 
First Schedule are not easily workable. 
The acquisition cost that is referred to 
in clause 1 of the First Schedule, 
which is stated to be the aggregate cost 
of the chassis as well as the body of 
the stage-carriage as charged by the 
manufacturer and by the body-builder 
cannot easily be known, and in respect 
of one vehicle which is under the hire- 
purchase agreement, the full details as 
to how the details are worked out in 
terms of the First Schedule are pointed 
out ; this was filed as an annexure to the 
affidavit in W.P. No. 1486 of 1973. We 
will set out the same below in appreciat- 
ing the contention of the learned 
Counsel, 


Annexure to Affidavit in W.P. No. 1486 


of 1973. 
1, Hirer’s Name (Con. .. Mr. P. Chin- 
No.) nusamy, Rasi- 
puram LC-g9 
dt. 16-8-72, 
2. Make of the vehicle.. Leyland 
bus, 
3. Model of the vehicle.. 1972. 
4. Registration number 
of the vehicle .. TNS-3637. 


5. Date of registration.. 18-1 1-1972. 
6. Price charged by manu- 


facturer Rs. 60,548. 
7. Excise duty .. Rs, 5,340. 
8. Sales Tax -- Rs. 10,542 
g. Other charges . Rs, 1,096 
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Total cost of Chassis as 
per dealer’s Invoice (6 
to 9) 

11, Initial payment (paid 
by the birer) tcwards 


10. 


Rs. 77,526. 


chassis Rs. 7,526. 
3 body. Rs. 5,000, 
12, Body inclusive of sales- 
tax paid by the hirer 
approximate, .. Rs, 27,000. 
13. Total (10412) Rs. 1,04,526 
14. Amount financed Rs. 70,060. 
15. Finance charges Rs. 16,100. 
16. Total . Rs. 86,100 E 
Rs. 3,200 
(Insurance) 
17. Repayment period 30 months. 
18. Instalments so far paid 
by the hirer. .. Rs; 9,880 
19. Outstanding as on 
1-1-73 Rs. 79,420. 
29. Amount as per Ordi- 
nance .. Rs. 74,415 
21, Payments so far made 
by the operator: Rs. 7,526. 
Intial payment body... Rs. 27,000. 


Instalments so far paid. Rs. 9,880. 


From the above statement, Sri V.K.T. 
Chari demonstrated that the amount 
payable for the acquisition is far less 
than the amount payable to the finan- 
cier. It is unnecessary to probe into 
this matter in the view that we are 
taking on the provisions of the Act, 


26-a The next ground cf attack of Mr. 
Chari is that the provisions applicable 
in the interregnum period, viz., from 
the date of the Ordinance to the final 
date of taking over of all the buses in 
the State, ziz., five years Pee abridge 
the right of the permit-holder as also 
the financiers who under the hire-purchase 
agreement carry on business of plying 
buses, Clause 1 bars applications for 
fresh permit and for renewal of existing 
permit for running any stage carriage, 
and it further provides that the authority 
or officer empowered to grant permits 
under the Motor Vehicles Act, shall, not- 
withstanding anything contained there- 
in, grant such permit to the Corporation 
or Company owned by the Government; 
or the State Transport Department of 
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the Government, as the case may be, 
and to no other. Clause 15 prohibits 
transfer by way Of sale or gift any stage 
carriage liable to be acquired under 
this Ordinance except in favour of the 
Government or Corporation or Company, 
owned by the Government, or the State 
Transport Department of the Govern- 
ment and states that where any transfer is 
made by way of sale to the Government or 
other bodies referred to therein, the price 
to be paid shall be calculated in accor- 
dance with the principles for determining 
the amount under this Ordinance for 
such property. Clause 16 entitles the 
operator to a temporary permit for a 
period of four months in the first instance 
which may be extended for further periods 
of four months at a time until the stage 
carriage is transferred te the Corporation 
or Company or the State Transport De- 
partment. The position, therefore, is that 
from the date of the coming into force 
of the Ordinance till the date of the notifi- 
cation District-wise, the buses are allowed 
to ply under the temporary permits and 
the financiers will be entitled to collect 
their monthly instalments from the opera- 
tors in accordance with the hire-purchase 
agreement. Incase of default necessi- 
tating the seizure cf tne bus, the financiers 
cannot realise their dues by dealing with 
the seized vehicle:, but are cbliged to 
sell the same to the Corporation or Com- 
pany or the State Transport Department 
at a price to be worked outin accordance 
witb the Fist Schedule in the Ordinance. 
The result will be that the financiers may 
notin all cases recover the entire amount 
due to them and their rights will be 
seriously affected. These provisions 
when considered in relation to the permit- 
holder net covered by the hire purchase 
agreement who will have no option to deal 
with the bus, and who will have na inter- 
rest in the bus will be reluctant to invest 
any monies te make the vehicle road- 
worthy, his only attempt would be to 
realise to the maximum extent possible 
during this interval regardless of the con- 
venience cf pasengers, Such permit- 
holder knows full well that there is no 
question of 1enewal of the permits for 
any length of time exccpt to the period in 
accordance with the Governments pro- 
gramme of phased taking cver of the 
buses, and the buses acquired by the 
Government would be mere junks which 
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| 
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when put on the road will result in 
serious inconvenience to passengers, 


27. Mr,:Chari next referred to Clarse 28 
which bars the jurisdiction of civil Courts 
in respect ofany matter which the Govern- 
ment or an Arbitrator or authorised 
officer who is empowered under this Act to 
determine, and contended that these are 
unreasonable restrictions in getting redress 
for claiming compensation for deprivation 
of his property and his being thrown out 
of business. 


28. Mr. Chari nextreferred to Clause 31 
which purports to be an overriding provi- 
sion and the criticism of the learned 
Counsel’ is tbat a State enactment under 
this Clause cannot seek cto override a 
Central'enactment, namely, the Motor 
Vehicles Act, the Hire Purchase Act, etc. 


We are of opinion that there is con- 
siderable ferce in Mr. Chari’s attack on 
the enactment on the ground that the 
financiers, who are the real owners, have 
been totally ignored and that the enact- 
ment proceeds on a misapprefension of 
the real position of the financier under 
the hire purchase agreement, that the 
financier being the owner cf the vehicle 
cannot fall under the description of “a 
person interested” entitled to claim the 
compensation as representing the acquired 
vehicle. As regards the interim provi- 
sions, vig., Clause 14 to 17 we find con- 
, siderable force in the contention of 
Mr, Qhati, both from the point of view of 
the financiers as also of the operators, 


go. Apart from the attack on the provi- 
sions of the Ordinance dealt with by us 
above, Mr. Chari next contended that the 
provisions of the Ordinance do not fall 
either under Article 39 (5) or fe) of the 
Constitution, Article 39 (5) and (c) of the 
Constitution of India runs as follows:— 


**The State shall, in particular, direct 
its policy towards securing:— 


(b) that the ownership and control cf 
the material resources of the com- 
munity are so distributed as best to 
subserve the common good; 


| 
(c) that the operation of the eccnomic 
system does not result in the concen- 
tration of wealth and means of produc- 
tion to the conymon detriment, 
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gr. We shall first take up the question 
whether the taking over of motor vehicles 
under the impugned ordinance falls under 
Article 39 5). Article 39 falls under 
Part IV of the Constitution relating to 
Directive Principles of State Policy. We 
shall refer to the various decisions by the 
Supreme Court as to how the provisions of 
Part IV of the Constitution have to be 
read. We shall here givea list of the prin- 
cipal decisions dealing with this aspect, 
as we propose to deal with these deci- 
sions in full in due course. The State of 
Madras v. Ghampakam Dorairajan1, relating 
to the validity of the communal G.O., 
The State of Bikar v. Kameshwari Singh?, 
relating to the validity of the Bihar Tena- 
ncy legislation, Bijay Cotton Mills Limited 
v. The-State of Ajmere®, relating to the 
validity of the Minimum Wages Act, 
H.M. Quarashi v. The State of Bihar, 
relating to legislations relating to cow- 
slaughter, In re the Kerala Education Bill’, 
Sajjan Singh v. The State of Rajasthan®, and 
Golaknath v. The State of Punjab’. The 
result of the aforesaid decisions is that 
Article 39 (6) and (c) falling under Chapter 
IV had to be integrated with the provi- 
sions contained in Chapter III and have 
to be read tegether. 


32. Even so, Mr. Qhari contends that the 
content of Article 39 (4) does not take in 
acquisition of moveable property like a 
bus. In order to prevent the concentra- 
tion of the material resources of the com- 
munity, its distribution amongst the 
members of the community is contempla- 
ted to subserve the common good. Immo- 
veable property is limited and witb the 
growth of population the needs of the 
community become more acute, and if 
such properties in which the community 
has an interest are concentrated in the 
hands ofa few, Clause (5) provides that tle 
ownership and control of such ‘‘material 
resources” should be so distributed as to 


S.G.J. 313 : (1951) S.GR. 525: 
A.LR. 1951 S.G. 226. 
(1952) S.G.R. 889: 


I. IQ51 
(1951) 1 M.L.J. 621 : 
2. 1952 S.C.J. 354: 
ALR. 1952 S.G. 252, 
3. 1953 Soy. 1: (1955) 1 S.A.R. 752: 
(1955) 1 M.L.J. ( o3 10; ALR. 1955 S.C. 33. 
4 AIR 


. 1955 S.Q. 629. 
. (1959) S.Q.R. 995: AI.R. 1958 S.G. 956. 
& 1965) 1 S.C.J. 377: ALR. 1965 S.G. Bs. 
Peh 1967) 2 S.G.J. 486: AIR. 1967 S.G. 
43° 
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prevent concentration, in a few. Clauses 
(5) and (cì of Article 39 of the Consti- 
tution are substantially copied from 
clauses 3 and 4 of Article 45 of the Con- 
stitution of Eire, 1937. The said provi 
sion in the Irish Constitution runs as 
follows :— 


“45 (2)—The State shall, in particular, 
direct its policy towards securing— 


(i) that the citizens (all of whom, men 
and women equally, have the right 
to an adequate means of livelihood) 
may through their occupations find 
the means of making reasonable pro- 
visions for their domestic needs; 


(ii) that the ownership and control of 
the material resources of the community 
may be so distributed amongst private 
individuals and the various classes, as 
best to subserve the common good.” 


What then, in the context, is the meaning 
ef the words ‘‘muterial resources”, In 
order to understand the meaning of these 
words, it is necessary to refer to the Consti- 
tutent Assembly Debates when the above 
provision was under discussion, The 
present Article 39 corresponded to Article 
31 of the draft Constitution, Prof. K.T. 
Shah moved for substitution of the follow- 
ing Clause (i) of Article 31 for the exist- 
ing clause, The amendment scught to 
be moved ran as follows:— 


“(ii) that the ownership, control and 
management of the natural resources 
cf the country in the shape of mines 
and mineral wealth, forests, rivers and 
flowing waters, as well as in the shape of 
the seas along the coast of the country 
shall be vested and belong to the country 
collectively and shall be exploited 
and developed on behalf of the com- 
munity by the State as represented by 
the Gentral or Provincial Governments 
or local governing authority or statutory 
corporation as may be provided for in 
each case by Act of Parliament”. 


Prof.K.T. Shah inmoving the amendment 
spoke as follows:— 


“I think there can be no dispute on this 
proposition that as regards the natural 
resources that I have tried to describe, 
no human being has lent any vaiue to 
those resources by his or her own 
labour, 
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They are gifts of nature. They are the 
initial endowment which each count 
has, in greater or less measure; and, 
in mere equity, they should belong to 
all people collectively, And, if they 
are ta be developed, they shauld be 
developed also by, for, and on behalf 
of the community collectively. 


In the resources that are mentioned in 
my amendment not only is there no 
creation of any value or utility by 
anybody’s proprietary right being there, 
brt what is more, the real value comes 
always by the common effort of society, 
by the social circumstances that go to 
make any particular interests of resour- 
ces of this kind valuable, 


“Take mines’ and mineral weaith. 
Mines and mineral wealth, as every- 
body knows, are an exhaustible,—a 
wasting asset. Unfortunately, these, ins- 
tead of having been guarded and pro- 
perly protected and kept for the com- 
munity to be utilised in a very econo- 
mical and thrifty manner, have been 
made over to individual profit-seeking 
concession-holders and private mono- 
polists, so that we have no control over 
their exploitation, really speaking, for 
they areused in manneralmost crimi- 
nal, so that they can obtain the utmost 
profits on them for themselves, regard- 
less cf what would happen if and wren 
the mine should come tc an end or the 
stored up wealth of ages past is exhau- 
sted, 


I suggest, therefore, that we allow no 
long range interests of private profit- 
seekers involved in the utilisation of 
these mines and the mineral wealth, 
that on the proper utilisation of these 
mines and mineral wealth depends not 
only our industrial position, depends 
not only all our ambitions, hopes and 
dreams of industrialising this country, 
but what is much more, depends also 
the defence and security of the nation, 
It would, therefore, I repeat be a crime 
against the community and its unborn 
generations, if you do not realise, even 
at this hour, that the mineral wealth of 
the country cannot be left untquched, 
in private hands, to be used, manipu- 
lated, exploited, exhausted as they like 
for their own profit, : 


IT) 


It is high time, therefore, that in this 
Constitution, we lay down very cate- 
gorically that the ultimate ownership, 
the direct management, conduct and 
development of these resources can Only 
be in the hands of the State or the agents 
of the State, the representatives of the 
State, or the creatures of the State, 
like provinces, municipalities, or statu- 
tory corporations, 


* + + * 


“Most of these forms of wealth, T need 
hardly tell this House, are yet undeve- 
laped, or developed in a very, very 
superficial manner. It is to be hoped 
that in years to come, we shall under- 
take and carry out a much more direct, 
a much more effective and efficient 
plan for the all-round, development of 
the country, in every part and in every 
item of our available resources, If that 
is sa, if we are going to achieve, if we 
are going to take that as our first con- 
cern, for the new life that is pulsating 
throughout the country, then I put it 
to you, Sir, that without some such 
proviso, itwould netbe possible to attain 
the objective as quickly and as econo- 
mically as we would desire. 


“I would only add one word. Delibera- 
tely, I have not included in the list of 
initial resources of the country, the 
biggest of them, namely land. I have 
not mentioned it, not because I do not 
believe that land should be owned, 
operated and held collectively, but 
because I recognise that the various 
measures that have in recent years been 
adapted to exclude landed proprietors— 
zamindars—to oust them and take over 
the land, would automatically involve 
the proposition that the agricultural or 
cultivable land of this country belongs 
to the country collectively, and must 
be used and developed for its benefit. 


reasons, tberefore, Sir, 
while particularising the natural resour- 
ces which we should have in common 
ownership and develop collectively I 
have deliberately left out perhaps the 
mostimportant of them all. But, that,I 
trust will not prejudice the fact of this 
proposition by itself. I commend it 

' to the House,” 


“For these 
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(Vide: pages 406 to 508 in the Consti- 
tuent Asembly Debates, Volume VII). 
Other amendments were also moved to 
the draft Article, Hon’ble Dr. Ambedkar 
dealt with these various amendments, and 
in particular with the above amendment, 
moved by Prof. K.T. Shah. With regard 
to his (Prof K.T. Shah’s) amendments, 
vig., substitution of his awn clauses for 
sub-clauses (ii) and (ti) of Article 31, 
Dr. Ambedkar said as follows : 


“all I want to say is this, that I would 
have been quite prepared to consider the 
amendment of Professor Shah if he had 
shown that what he intended to, do by 
the substitution of his own clauses was 
not possible to be done under the lang- 
uage as it stands, So far as I am able to 
see, I think the language that has been 
used in the Draft is a much more exten- 
sive language which also includes the 
particular propositions which have been 
moved by Professor Shah, and I there- 
fore, do not see the necessity for substitut- 
ing these limited particular clauses for 
the clauses which have been drafted 
in general language deliberately for a 
set purpose, I, therefore, oppose his 
second and third amendments,” 


The Vice-President put the amendment to 
vote, and the motion was negatived, 


` From the above discussion, it is clear tha 


what is meant by ‘‘material resources” 
Occurring in Article 39 (1) is the same 
as “‘natural resources.” 


33. Sri V.K.T. Chari next referred to 
Herbert Spencer ‘‘On the Principles of 
Ethics”, Part IV, Volume dealing with 
‘Justice’. In Chapter XII dealing with 
the right of propeity, the learned author 
states as follows :— 


“299. Since all material objects capa- 
ble of being owned, are in one way or 
other obtained from the Earth, it results 
that the right of property is originally 
dependent on the right to the use of the 
Earth. While there were yet no artifi- 
cial products, natural products were, 
therefore, the only things which could 
be appropriated, this was an obviously 
necessary connection, And though, in 
our developed, form of Society, there are 
furniture, clothes, works of art, the 
bank-notes, railway-shares, mortgages, 
Government honds, etc,, the origins of 
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which have no manifest relation to use of 
the Earth, yet, it needs hut to remember 
that they either are, or represent, pra- 
ducts of labour, that labour is made 
possible by food; and that food is ob- 
tained from the soil, to see that the 
connection, though remote and entang- 
led, still continues. Whence it follows 
that a complete ethical justification for 
the right of property, is involved in the 
same difficulties as the ethical justifica- 
tion for the rights to the vse of the Earth”. 


84. In Julius Stone on ‘Social Dimen- 
sion of Law and Justice”, a passage at 
page 170 was cited by Mr. V.K.T. Chari. 
It is as follows :— 
‘Sociologically speaking, we may add, 
formulations of ‘natural rights” of man, 
whether with the classical, natural law- 
yers, the French revolutionaries, or the 
American Constitution-makers and Courts 
represented a series of de facto claims 01 
demands by individuals pressing for legal 
security, and approved by those who 
formulated them. So also, did the 
“rights” of physical integrity, or free 
motion and locomotion, or free use of 
natural resources, or property, exchange, 
and contract, and of free industry, belief 
and opinion, which Herbert Spencer 
drew from a Kantian-like formula of 
right and justice, In modern times the 
de facto claims so approved are still often 
termed rights”. But, whereas classical 
and nineteenth century formulations in 
terms of ‘‘rights’? were directed to the 
expansion of individual autonomy, 
modern natural rights doctrines tend to 
be preoccupied with the limitations on 
such autonomy necessitated by social 
living.” 


At page 381, the learned authar observed 
as follows : 


“ The social interests in the conservation 
of natural resources press ‘‘that the 
goods of existence shall not be wasted ; 
that where all human claims or wants or 
desires may not be satisfied, in view of 
infinite individual desires and limited 
natural means of satisfying them, the 
latte: to be made to go as far as possible, 
and, to that end, that acts or courses of 
conduct which tend needlessly to destray 
ar impair these goads shall be restrained,” 
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35. In Roscoe Pound on ‘Jurisprudence’, 
Volume III, the author states as follows 
at page I10 :— 


“In a time when large unoccupied areas 
were open to settlement and abundant 
natural resources were waiting to be 
discovered and developed, a theory of 
acquisition by discovery and misapp10- 
priation of res nullius, reserving a few 
things as extra commercium did not seem 
to involve serious difficulty, On the 
other hand, in a crowded world, the 
theory -of res extra commercium, seems 
inconsistent with private property.” 


At page 124 the learned author states as 
foilows :— 


“Accordingly, he (Lorimor) says, the 
idea of property is inseparably connected 
not only with the life of man, but with 
organic existence in general.” Hence 
“‘life confers rights to its exercise corres- 
ponding in extent to the powers of which 
it consists,” 


Atpage305 dealing with ‘‘Social Interests” 
and Conservation of ‘‘Social Resources” 
the learned author observes as follows:— 


“Fourth, there is the social interest in 
conservation of social resources, that is, 
the claim or want or demand invalved 
in social life in civilized society that the 
goods of existence shall not be wasted ; 
that where all human claims or wants 
or desires may not get satisfied, in view 
of infinite individual desires and limited 
natural means of satisfying them, the 
latter be made to go as far as possible ; 
and, to that end, the acts or course of 
conduct which tend needlessly to destroy 
or impair these goods sha]] be restrained. 
In its simplest form, this is an interest 
in the use and conservation of natural 
resources, and is recognised in the doc- 
trines as to res communes which may be 
riparian rights and constitutional and 
statutory provisions where irrigation is 
practised, by modern game laws, by 
the recent doctrines as to percolating 
water and surface water, and by laws 
as to wiste of natural gas and oil.” 


36. The following passage in Rottschaef- 
ter on the ‘‘Constitution of the United 
States” at page 531 illustratesetltis :— 


“A Statehasan interest in the preservation 
and, conservation of its natural resources 


1i) 


which it may protect by regulating the 
methods of their exploitation and the 
manner and extent of their use. It may 
accordingly, prohibit their use for pur- 
poses involving a great amount of waste 
in order to conserve them for less waste- 
ful vses. It has been held to violate 
neither the due process nor equal pra- 
tection clauses to prohibit the use of 
natural gas for the production of carbon 


black, unless the potential heat of the. 


gas were fully utilised for domestic or 
manufacturing purpose. A statute pro- 
hibiting the use of fish fit for human 
consumption for ‘the manufacture of 
commercial fertilizer does not deprive 
the owners of reduction plants of their 
property without due process of law, nor 
does it deny them the equal protecticn 
of the laws to permit fish canners to use 
their excess fish ta produce such fertili- 
zers therefrom, since that was justified 
as a reasonable difference in treatment 
between the owners of reduction plants 
and the owners Of fish canneries due to 
the difference in their respective positions 
with respect to the State’s fish resources. 
It has also been decided that the preser- 
vation of an important industry utilizing 
a State’s natural resources may, where a 
choice is inevitable, be effected py ordering 
the uncompensated destruction of 
another resource usable only for less 
important purposes, Thus, the’ apple 
orchards owned by one group may be 
saved by the uncompensated destruction 
of deodors owned by another group, 
where their destruction was the only 
practicable method of controlling a 
disease that threatened apple-growing 
which constituted ‘one of the State’s 
important industries, The power of the 
State to so regulate oil and gas well 
Operations as to prevent waste of either 
or both of these natural resources is 
unquestionable, It is not invalid to 
penalize the waste of natural gas by 
permitting it to escape into the air, even 
though at the time there existed no 
market for the permis ible uses of such 

gas, but it was intimated that the statute 
would deprive the owners of oil and gas 

wells of their property without due process 

of the law, if it should result in practically 

denying them the right even to use the 

gas for ahy purpose whatever, because, 

there never would be a market for the 

permissible uses, The conseryation of 
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such natural resources as oil and gas and 
subterranean waters has been attempted 
in large part through legislation, regulat- 
ing the correlative rights of surface owners 
with respect to a common source of 
supply of such resources. The wasteful 
exploitation of the common source by 
any such surface owner may be validly 
prohibited in order to prevent an injury 
to the rights of other surface owners in 
the commion source of such natural 
resources,” 


37. In Barnard Schwartz on the “‘Con- 
stitution of the United States” Volume 
No, 1 at page 572 the following passage 
was relied on :— 


“In Geer v. Connecticut}, the challenged 
law forbade the shipment out of the 
State of game killed within the State. 
Such law was sustained on the ground 
that the State itself has a peculiar pro- 
perty right in its wild-life. Game within 
a State is not, until reduced to possession, 
private property, but belongs to the 
State itself. Such game is a natural 
resource which is held by the State in 
trust for its people. ‘The common 
ownership,” the Geer opinion declares, 
“imports the rights to keep the property, 
if the sovereign so chooses, always within 
its jurisdiction.” The Commerce Clause 
does not prevent the State from prohibit- 
ing the export of such resources ‘‘which 
belong in common to all the people of 
theState”, which can only -become the 
subject of ownership in a qualified way, 
and which can never be the abject of 
commerce except with the consent of 
the State. 


“The principle of Geer v, Connecticut} 
has been applied in cases involving the 
conservation of other natural resources. 
In Hudson County Water Co. v. Mecarire®, 
New Jersey, reciting the need of preserv- 
ing the fresh water of the State for the 
health and welfare of its citizens, had 
enacted a prohibition against transport- 
ing any water out of its streams or lakes 
into any other State for use therein. 
The High Court upheld such enactment, 
Justice Holmes stating simply that the 
case was covered in this respect by Geer 
v. Connecticut.*, i 


ee a a e 
“1, 40 LEd. 793. 
% 52 L.Ed. 828, 
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Justice Holmes was of thesame opinion 
in Pennsylvania v. West Virginia’, which 
involved a law forbidding the t ort 
of natural gas beyond the borders ofthe 
State until the reasonable requirements 
of the people of the State were satisfied. 
In this case, nevertheless, Justice Holmes 
spoke in dissent. The majority of the 
Court held that the Geer principles did 
not apply to an embargo on natural gas, 


Natural gas, said the majority unlike . 


game, is a wholly privately owned 
resource, ‘‘Gas, when reduced to 
possession, is a commodity; it belongs 
to the owner of the land.” 


From a strictly logical point of view, the 
Supreme Qourt’s attempt to remove 
natural gas from the Geer v. Connecticut?, 
principle is not very satisfactory. 


Relying on the aforesaid decisions and 
the text books, Mr, Chari contended 
that the words “material resources” 
occurring in Article 39 (b) mean 
“natural resources”, 


38. Mr. Chari next referred to Basu’s 
Tagore Law Lectures on “‘Limited 
Government and Judicial Review.” He 
referred to passages at pages 408 to 414 in 
support of his contention, Therein, Basu 
referred to several decisions of the Supreme 
Court laying down the principles cf inter- 
preting the Directive Principles of State 
Policy contained in Chapter IV of the 
Constitution. We shall 1efer to a few 
of the decisions of the Supreme Court, 
which construed some of the provisions 
contained in Chapter IV. 


In the State of Madras v. Champakam 
Dorairajan?, the scope of Article 46 falling 
under this Chapter IV came up for con- 
sideration, Article 46 was relied upon in 
seeking to maintain the communal Gov- 
ernment Order fixing proportionate seats 
for public communities, and the conten- 
tion put forward an behalf of the State 
was that Article 46 overrides Article 39 
(2\ of the Constitution. That contention 
was repelled by the Court. The next 
case in which reference to Chapter I'V was 
made by the Supreme Qourt is the deci- 
sion reported in the State of Bihar v. 
Kameshwar Singh*. Mahajan, J., at page 


1. 67 L.Ed. 1177. 

2, L.Ed. 793. 

g Riz. 196! S.G. 226 : 1951 S.C.J. 318: 
MIJ 621, 


3 
1951 S.C.R. 525 : (1951) 1 A 
4 1952 3.C.J. 954: ALR, 195% 8.0. 252. 
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274 after referring to Article 39 observed 
as follows:— 


“Now, it is obvious that concentration 
of big blocks, of land in the hands of a 
few individuals is contrary to the princi- 
ples on which the Constitution of India 
is based. The purpose of the acquisi- 
tion contemplated by the impugned 
Act, therefore, is to do away with the 
concentration of big blocks of land 
and means of production in the hands of 
a few individuals, and to go distribute 
the ownership and control of the material 
resources which come in the hands of 
the State as to subserve common goad, 
as best as possible.” 


At page 290, Das, J. observed at follows: 


“It is thus quite clear that a fresh out- 
look which places the general interests 
of the community above the interests 
of the individual, pervades our Consti- 
tution. Indeed, what sounded like ideali- 
stic slogans Only in the recent past are 
now enshrined in the glorious Pream- 
ble to our Constitution proclaiming the 
solemn resolve of the People of this 
Country to secure to all citizens, 
justice social, economic, and political 
and equality ofstatus and of opportu- 
nity,what were regarded only yesterday, 
so to say, as fantastic formulae have 
now been accepted as Directive Princi- 

les of State Policy prominently set out 
in Part IV of the Constitution. 


The ideal we have set before us in Article 
38 is to evolve a State which must consis- 
tently strive to promote the welfare of 
the people by securing and making as 
effectively as it may be, a social order 
in which social, economic and political 
justice shall inform all the institutions 
ofthe national life. Under Article 39, 
the State is enjoined to direct its policy 
towards securing, “inler alia’ that the 
ownership and contre] ofthe material 
resources of the community are so 
distributed as to subserve the concumon 
good and that the operation of the 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment.” 
e è 
Mahajan, J., finally observed at page 
gir in the connected batch of Writ 
Petitions as follows;— 


11} 


“In my opinion, legislation which aims 
at elevating the sta‘us of tenants by con- 
ferring upon them the bhumidars rights 
to which status the big zamindars have 
also been levelled down cannot be said 
as wanting in public purposes in a 
democratic State, It aims at destroying 
the inferiority complex in a large 
number of citizens of the State and 
giving them a status of equality with 
their former lords and prevents the 
accumulation of big tracts of land in the 
hands of a few individuals which is 
contrary to the expressed intentions of 
the Constitution," 


In Bijoy Cotton Mills Limited v. The State of 
Ajmer, the Minimum Wages Act was 
upheld on the basis of Article 493 con- 
tained in Chapter 4 of the Constitution, 
In H.M. Quarashi v. The State of Bihar*, 
Article 48 of the Constitution was relied 
upon for supporting the impugned Act 
relating to the total been imposed on the 
slaughter of cows and their progeny. In 
the Kerala Education Bill Case®, Article 45 
of the Constitution was relied upon, 
It isthusseen thatin dealing with Article 
39 the tenancy legislations relating to 
land alone were sought to be upheld by a 
reference to Article 39. From this, Mr. 
Chari contends that Article gg has no 
application to moveable property. This 
question has not arisen at any time before, 
and therefore the case is one of first 
impression, 


39. Mr. Qhari again referred to two 
recent enactments, viZ., Coki Coal 
Mines (Nationalisation) Act, I 
of 1972 and the Indian Copper Qorpora- 
tion (Acquisition of Undertaking) Act, 
LVIII of 1972 in support of his conten- 
tion. Under both the enactments, Art. 
39 (b) is invoked and the declaration as 
to policy of the State has been made, 
Both the enactments which invoked Article 
39 (6) related to natural resources in 
which the community have an interest, 


40. In the impugned Ordinance, the 
declaration as ta policy of the State has 
been made in clause (2), The ques- 
tion, therefore, for consideration is whe- 
ther it is apen to the Court to examine the 


e LJ 
I. ALR. 1955 S.C. 93 : 1 S.aJ. 51.. 
S.Q. 6 = 5 


2, ALR. 1955 a 
g. ALR. 1958 S.G. : 1959 3.G.R. 995 í 


1959 S.AJ. 331, 
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substance of the Ordinance and find out 


whether the acquisition of motor vehi- 
cles will fall under Article 39 (b). Mr. 
Chari again referred to the passages in 
Basu’s Tagore Law Lectures on “Limited 
Government”, at pages 220 and 321. 
The passage runs as follows:— 


“Due process of law, in other words, 
operates as a limitation upon the power 
of the Legislature inasmuch as the 
determination by the legislature of what 
constitutes proper exercise of police 
power is not final or conclusive; but 
is subject to supervision by the Courts”. 


In Mayer v. Nebraksa}, reference was made 
to the American concept of “‘due process,” 
originally started with a procedural con- 
tent similar to the English doctrine of 
‘by the law of the land’ under the impact 
of economic development; the Supreme 
Court soon utilised the ‘due process’ clause 
to assume the power of reviewing legisla- 
tion from the substantive standpoint, that 
is to say, the reasonableness of the measure 
to meet the mischief at which it is aimed. 
In Mayer v. Kansas*, Harlan, J., enuncia- 
ted the doctrine of substantive due process 
as follows:— 


“It does not follow at all that every 
statute enacted ostensibly for the pro- 
motion of these ends, is to be accepted 
as a legitimate exertion of the police 
powers of the State...... The Courts 
are not bound by mereforms, nor are 
they misled by mere pretences, They 
are at liberty—indeed, are under a 
solemn duty—to look at the substance 
of things, whenever they enter upon 
the inquiry whether the legislature 
transcended the limits of its authority. 
If, therefore, a statute purporting tc 
have been enacted to protect the public 
health, public morals, or the public 
safety, has no real or substantial relation 
to those objects, or is a palpable invasion 
ofrights secured by the fundamental law, 
it is the duty of the Counts to so 
adjudge, and thereby give effect to 
the Constitution”. 


41. Mr. Chari referred to our recent judg- 


ment in X. Gopalachari v. State of Tamil 
Nadu’, which dealt with the validity of 





1, 262 U.S. 390 to 400. 

2. 12g U.S. 623. 

3> AIR. 1972 Mad. 365: 85 L.W. 170; 
(1973) 1 M.L,J. go. 
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the Tamil Nadu Inams Estates (Aboli- 
tion and Conversion into Ryotwari) 
Amendment Act (XXIII of 1969) at 
page 370. Tle passage referred to is as 
follows:— 


“In the guise of amending enactment, 
the law takes away the rights of the 
inamdar to get patta whick vests in 
him under Act XXX of 1963. Mr. 
V.K.T. Chali who appeared for the 
petitioner at the later stage, contended 
that the impugned enactment is not a 
law providing for acquisition of property 
and consequently Article 31-A cannot 
be called in aid to support the impug- 
ned legislation, The learned Counsel 
referred to the following passage at 
page 594 in Sager’s Australian cases, 
grd Edition: 


“‘Modern legislators have adopted with 
enthusiasm the practice of deeming 
things to be that which they are not, 
and in so far as the legislation is made 
by a Parliament with untrammelled 
powers, or within the plenary powers 
conferred upon a Parliament whose 
powers, like those of the Common- 
wealth Parliament, are limited by a 
Constitution, effect must be given to 
the notional conditions thereby created. 
But, upon a constitutional question, the 
Court must consider the real subst- 
ance and operation of the legislation, 
and if in substance, and operation, it is 
an enforcement or step in the enforce- 
ment of existing rights and obligations, 
then the legislation, however dis- 
guised, is an exercise of judicial power 
(Vide: Rola Co. (Australia\ Proprietor, 
Lid. v. The Commonwealth’. 


42. The leaned Advocate-General, who 
appeared for the State contended that the 
words ‘‘material resources”? occurring 
in Article 39 (bì are wider than the words 
“natural resources”? while according to 
Mr. V.K.T. Chari, they have the same 
meaning in the context of the entire Clause 
(b) of Article 39. According to the 
learned Advocate-General ‘‘material reso- 
urces” are those made by man or by 
machines being the resources of the com- 
munity and that road transport, being a 
public utility service, will fall under the 


1. 69 C.L.R. 185 at page 21g. 
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expression ‘‘material resources”, :If the 
entire Clause (b) is taken into account the 
meaning is obvious that the material 
resources contemplated thereunder, 
belonged to the community but owned 
by others whose contro] has become 
necessary to subserve the common good 
and, therefore, such resources have to be 
acquired and distributed amongst the 
members of the community. Mr. V.K. 
T. Chari, who was allergic in referring to 
motor vehicles in respect of which there 
have been legislations from 1950 in the 
country for nationalisation, took the 
example of a typewriter which is availa- 
ble for sale in the market. Mr. Chari 
raid that supposing the Government 
wanted to acquire, say about rooo type- 
writers for distribution to their staff.—he 
asked whether the typewriters, which are 
manmade or machine-made could be 
acquired from the manufacturer and 
distributed to persons iring them on 
the ground that it will subserve the com- 
mon gaod. His contention is that the 
community did not own the typewriters, 
but that a company manufactured it, 
and, therefore, it cannot be said that it is 
a materia] resource belonging to the com- 
munity at any time in respect of which 
its control and distribution has become 
necessary to subserve the common good. 
Mr. Chaui’s answer is that Clause (6) will 
be inapplicable and he contended that 
the same principle must apply to the case 
of motor vehicles, which also is movable 
property, The learned Advocate-General 
referred to the dictionary meaning of the 
word ‘‘resources”’ in support of his con- 
tention. He then referred to Lokanath 
Misra v. State of Orissa and anoher, arising 
under the Orissa Motor Vehicles (Regu- 
lation of Stage Carriage and Public 
Carriers Services Act (XXXVI of 1947) 
The passage referred to in the judgment 
of Narasimham, J., (as he then was) is 
at page 46, paragraph 11, which runs 
as follows:— 


“It is not denied that road transport 
service is a public utility service. In 
such a service the convenience of the 
public and their safety must over-rule 
any consideration of profit to the owners 
Oftransport vehicles. From the earliest 
days of English. Common fay, it was 
always recognised that common carriers 





i, ALR. 1952 Orissa 42, 
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and other public utility undertakings 
require drastic State control and that 
they cannot be left to free competition, 
A public utility-service must, by its 
very nature, involve some sort of mono- 
poly. Doubtless,under the principal Act; 
though monopoly was not granted to a 
single pemi holder, the number, of 
permit holders was limited by the issue 
of permits, and the principal Dbject of 
the subsidiary Act is to substitute one 
jointstock Gempany for several permit- 
holders throughout the State of 
Orissa”. at 2 


Again at page 42 the learned Judge 
further stated as follows: 


“If the nature ef the control] exercised 
over public utility services in foreign 
countries is examined, it is found that 
monopoly by a State controlled agency 
is the order ofthe day. In. U.S.S.R. 
nearly all industries are collectively 
owned and operated. In „U.S.A. 
many Of the public utility services, such 
as water-supply, gas-works, railways, 
electric-power plants are under public 
ownership. Evenin Great Britain, where 
free competition held the field for a 
long time, there is a fair measure of 
public ownership and control of many, 
services such as wireless, broadcasting, 
generation of electricity and London 
Transport,” 


In this connection, the learned Advocate- 
General placed considerable 1eliance on, 
our recent judgment in W.P. No. 375 cf 
1972, etc , batch relating tc the validity of 
the Tamil Nadu Fleet Operators and. 
Stage Carriages (Acquisitions) Act, 1971.. 
We upheld the enactment on the ground. 
that the enactment was for the purposes- 
contained in clauses (b) and (c) of Article’ 
39 of the Constitution. There no con- 
tention was put forward, that the requisi- 
tion for stage carriages would not fall 
under the words ‘Material resources” and 
that ‘“‘material resources’, can only refer 
to “natural resources”, as now canten-, 
ded by Mr. V.K.T. Chari. . We,therefore, 
consider that the said judgment cannot, 
be relied upon as a considered authority 
supporting the contention of the learned 
Advocaje-General. 


. The next question is whether Article 
39 (c) of the Constitution has any applica- 
tion, When instructions were sought 
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from the President under the proviso to 
Article 213 (1), Article 39 (c) was not 
referred to, Even in the Preamble part 
of the impugned Ordinance, no refere- 
nce was made ta Article 39 (e). Neverthe- 
less, we are prepared to consider whether 
the impugned Ordinance could be suppor- 
ted with reference to Article 39 (e) 
of the Constitution even though the said 
Article had not been invoked. In this 
connection, it is necessary to refer to the 
present position of the operators in the 
State of Madras. In June, 1971, the 
State Government brought in the Tamil 
Nadu Ordinance, VI of 1971 by imposing 
the ceiling of 10 bus permits on the holding 
of permits, and that Ordinance was 
ropen by Madras Act XVI of 1971 
which became law on goth July, 1971. 
In regard to operators holding 50 or more 
permits, the Government enacted the 
Madras Act XXXVII of 1971 whose vali- 
dity was upheld by us in W.P. No. 375 of 
1972, against which an appeal in the 
Supreme Court is pending. The position 
now is that there is none in the State of 
Madras, who owns more than 50 permits 
and the ceiling has been fixed at 10, It 
cannot be said there is so much of wealth 
concentrated in a 10 bus operator disturb- 
ing the economy ofthe ccuntry. Further 
the Government in the counter have not 
asserted that they have investigated into 
the wealth of the operators ho!ding 10 
buses and come to the conciusion that 
there is concentration of wealth in the 











it normally takes about 3 years to become 
the owner of the vehicle after discharging 
theliability under the hirc purchase agree- 
ments, by which time half the life of the 
motor vehicle is gone, taking into account 
the heavy taxation of mctor vehicles and 
payment of other taxes, such as income-tax 
etc, On their income and the cost o 
mintenance, any appreciable income 
leading to concentration of wealth could 
never occut ina 10 bus operator, Fur- 
ther, if Article 39 (c) is literally construed, 
future concentration of wealth is aione 
sought to be prevented, and as observed 
above we cannot conceive of any concent- 
ration of wealth in a 10 bus operator, 
We are, therefore, of opinion that Article 
39 (c) of the Constitution also cannot be 
relied upon in gupport of the Ordinance, 
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. Thus, we find that there is no nexus 
between the impugned Ordinance and 
the purposes mentioned in Article 39 (b) 
and (c). Theresult ofholding that Article 
39 (4) and (c) cannot be invoked in the 
present case 1s that the validity of the 
Ordinance could be challenged under 
Articles 14 19 and 31 of the Constitution, 
Mr. V.K.T. Chari stated that for the pur- 
poses of this case, he is not challenging the 
validity of Article 31 (c) in this Court, and 
that this does not mean that it is not open 
to the petitioners and other operator to 
Ta the validity of Article 31 (c) in 

is Court orin the Supreme Court in 
roceedings. We are, therefore, 
procee ate the purpose of this case, on 
the basis that Article 31 (c) is valid subject 
to the reservation of the request made by 


other 


. Before taking up the question as to 
how far the impugned Ordinance offends 
Articles 14, 19 and 31 of the Constitution, 
we have to consider the question whether 
the President’s assent under Articles 31 (3) 
and 254 (2) was validly obtained. T. 
question was argued by Mr. Chari from 
various angles, and although we are not 
expressing our final opinion on this ques- 
tion in view of the subsequent events, vig., 
the Ordinance being replaced by an Act, 
nevertheless, we propose to deal with the 
question, Proviso to Article 213 (1) makes 
it obligatory on the part of the Governor 
in promulgating an Ordinance to obtain 
instructions from the President in case 
the Bill containing the. same provisions 
would under this Constitution have requi- 
red the previous sanction of the President 
for the introduction thereof in the Legis- 
lature, or he would have deemed it neces- 
sary to reserve a Bill containing the same 
provisions for the consideration of the 
President; or an Act of the Legislature 
of the State containing the same provi- 
sions would under this Constitution 
have been invalid unless, having been 
reserved for the conside ation of the 
President, it had :eceived the arsent of 
the President. In promulgating an 
Ordinance when both the Houses of 
Legislature are not in session and the 
Governor is satisfied that circumstances 
exist which render it necessary for him to 
take immediate action, the Governor may 
promulgate such Ordinance under Article 
213 (1) as the circumstances appear to him 
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to require, and the proviso makes it clear 
under what circumstances instructions 
of the President would be necessary to 
premulgate such an Ordinance. On the 
question of satisfaction cf the Governor, 
Mr. Chari referred us to the decision of 
the Privy Council in Rosselunis v. Pan- 
adopullas*, wherein Lord Morton, held that 
the test is a subjective test. Acting under 
Article 213 (1) of the Constitution it 
would appear that the instructions from 
the President under Article 213 (1) were 
requested as disclosed in the letter, dated 
24th November, 1972, addressed on 
behalf of the State Government to the 
Secretary to the Government of India, 
Ministry of Home Affairs, New Delhi. 
In view of the importance of the question 
raised, we shall set out the letter which 
was filed as Annexure ‘‘ A ” to the reply 
affidavit of the petitioner : 
“Sub:— Tamil Nadu Stage Carriages and 
Contract Carriages (Acquisition) Ordi- 
nance, 1973—Instructions from the Pre- 
sident—Reg. 

I am directed to forward herewith a copy 
of the Tamil Nadu Stage Carriages and 
Contract Carriages (Acquisition) Ordi- 
nance, §972, which is proposed to be 
promulgated by the Governor. 

2. The Ordinance in terms of legisla- 
tion will fall mainly within the scope of 
the following entries of the Concurrent 
List in the Seventh Schedule to the 
Constitution, namely: — 


CONCURRENT LIST: 
Entry 42 : Acquisition and requisitioning 
of property. 


Entry 35 Mechanically propelled 
vehicles...... 
and will be inira vires the State 


Legislature. Therefore, the Governor is 
competent to promulgate the Ordinance. 


3. Clause 4 of the proposed Ordinance 
provides for the vesting of Stage Car- 
i and contract carriages in the 
Government on and from a date to be - 
notified by the Government in this behalf. 
Clause 5 specifies, the principles and the 
method of determining the amount for 
the acquired property. Clause 11 





I. (1958) 2 All E.R. 2g at 32. 
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provides for the manner of -payment of 
the amount for the acqui property. 
These provisions of the draft Ordinance 
may be to said to attract Clause 2 of 
Article 31 of the Constitution. A 
Bill containing provisions similar to the 
provisions of the draft Ordinance re- 
ferred to above will have to be reserved 
for the consideration of the President 
under Clause 3 of the Article 31 of the 
Constitution. Therefore, the instruc- 
tions from the President under the 
proviso to Clause 1 of Article 213 
of the Constitution is necessary for the 
promulgation of the Ordinance by the 
Governor. 


4. Clause 23 of the Ordinance excludes 
the jurisdiction of civil Court in respect 
of any matter in which the Govern- 
ment or an arbitrator or authorised 
officer is empowered by or under 
the proposed Ordinance to determine. 
This provision may be said to be re- 
pugnant to the provisions of an existing 
aw on a concurrent subject, namely, 
Code of Civil Procedure, 1908 (Central 
Act V of 1908). Clause 31, overrides 
the provisions contained in the Motor 
Vehicles Act, 1939, (Central Act IV 
of 1939) or any other law for the time 
being in force. This provision may be 
said to be repugnant to the existing law 
on a concurrent subject, namely, Motor 
Vehicles Act, 1939 (Central Act IV 
of 1939). A Bill containing provisions 
similar to the provisions of the Ordinance 
referred to above, will have to be reser- 
ved for the consideration of the Presi- 
dent under clause- 2 of Article 254 of 
the Constitution. Therefore, the instruc- 
tions from the President under the pro- 
visio to Clause 1 of Article 21 of the 
Constitution will be necessary. 


5. In view of the position stated above, 
the instructions from the President under 
the proviso to Article 213 (1) of the 
Constitution is necessary for the promul- 
gation of the proposed Ordinance by 
the Governor. I am | therefore, 
directed to request that the instruc- 
tions fro the President for the pro- 
mulgation of the above Ordinance may 
kindly be obtained and communicated 
to this Government as expeditously as 
possible, and if necessary ` by telegram 
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so as to enable this Government to pro- 
mulgate the Ordinance very early.” 


The reply dated 27th December, 1972 
received from the Government of India, 
Ministry of Home Affairs runs as 
follows:— 


ORDER. 


In pursuance of the proviso to Clause 
(i) of Article 213 of the Constitution, 
the President approves the promulga- 
tion, by the Governor of Tamil Nadu 
of the Tamil Nadu Stage Carriages and 
Contract Carriages (Acquisition) -Ordi- 
nance, 1972. 


By order and in the name of the Presi- 
dent. 


(Sd.) B. Shukla. 


s uty Secretary to the Govern- 
ment of India.) ” 


The above is the first stage for the promul- 
gation of the Ordinance . It may be 
seen that the President’s assent under the 
Constitution is required in the following 
cases: (]) Article 31 (3) when a law referr- 
ed toin Art. 31 (2) has been reserved for 
consideration of the President; (2) 
Art. 31-A first proviso, where a law falling 
under Article 31-A relating to acquisition 
of estates is made by the Legislature of 
a State; (3) Under Article 254 (2) 
when there is an inconsistency between 
the laws made by Parliament and 
laws made by the Legislature of a State. 
The instructions under the proviso to 
Article 213 takes the place of the pre- 
vious sanction of the Governor-General 
under sections 32 and 75 of the Govern- 
ment of India Act, 1935. The Govern- 
ment of India Act, 1935, contains the 
Instrument of Instructions to the 
Governor-General and also the Governor. 
The relevant Articles in this context 
are Articles 26 and 27 of the Instrument 
of Instructions to the Governor-General. 
Article 26 runs as follows:— 


“ In considering whether he shall give 
his assent to any Provincial Law 
relating to a matter enumerated in 
the Concurrent Legislative List, 
which has been reserved for his 
consideration on the ground that it 
contains provisions repugnant to the 
. provisions of a Federal Law, our Gove. 
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rnor-General, while giving full conside- 
ration to the proposals of the Provincial 
Legislature, shall have substantially the 
broad principles of these codes of law 
through which uniformity of legislation 
has hitherto been secured.” 


Similarly, Articles 16 and 17 of the Ins- 
trument of Instructions issued to the 
Governor of Madras, relate to giving 
his assent or withholding his assent 
from any Bill passed by the provincial 
Legislature: ‘Tracing the history of the 
Constitutional provisions relating ~ to 
assent, Mr. Chari, contended that the 
President must consider all relevant 
matters in giving his assent, and if the 
State Government le a 
representations in the communication 
sent to him, which are untrue, or omit- 
ted to make arepresentation which they 
were bound to refer, that would affect 
the validity of the assent. The further 
contention of Mr, Chari, is that a mis- 
representation will stand in the same 
footing as a failure to represent the re- 
levant material in the communication 
from the State Government to the Pre- 
sident. According to him, the failure in 
the letter to refer to the hire-purchase 
financiers, who are the real owners, 
whose rights are ignored, and the non- 
reference to the Hire-Purchase Act, 1972, 
and the non-reference to the definition 
of “ Owner ” under section 2 (19) of the 
Motor Vehicles Act, 1956, and the failure 
of the Transport Secretary in not drawing 
attention of the Home Secretary to 
Article 31 (c) or Article 39 (e) all these 
vitiate the assent, and therefore, the 
Ordinance is bad. 


46. The learned Counsel in this con- 
nection, referred to Kerr on ‘Fraud and 
Mistake’, Sixth Edition, pages 5I and 
52, and Craies on ‘Statute Law’ 
Seventh Edition, page 41. The next 
decision referred to was Vedaranyeswara 
swami Devasthanam v. State of Madras+, 
where the constitutional validity of the 
Madras Inams (Assessment) Act (XL 
of 1956) was questioned, and particularly 
the contention therein was that the 
assent of the President was obtained 
to a colourable legislation. The Advocate 
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General, who appeared for the State 
placed all the relevant materials to show 
the circumstances attending to the 
President’s assent, and Ramachandra 
Iyer, C. J., and Ananthanarayanan, J., 
as he then was, were satisfied with the 
fullest disclosure of all materials placed 
before the Court. The learned Counsel 
next referred to Subbachariar and others v. 
State of Madras!, to which one of us 
was a party, where Natesan, J., who 
delivered the judgment on behalf of the 
Bench observed at page 216 as follows :— 


“ We agree with learned Counsel that 
reservation of a Bill for consideration 
and assent by the President is not a 
mere matter of form. As we see it, 
it is an essential and important part of 
the machinery of law-making set up by 
the Constitution. Bearing in mind the 
practice that had been obtaining in 
Constitutions of the Colonies and 
Dominions of the British Common- 
wealth, including the Constitution 
under the Government of India Act, 
1935, we think it may be safely as- 
sumed that when a Bill is reserved by a 
Governor of a State for consideration of 
the President, the Bill will be examined 
by the Law Advisers of the President.” 


Natesan, J., at page 217, referred to the 
classic treatise, of Spenser Bower on Ac- 
tionable Non-disclosure. At page 218, 
the learned Judge observed as follows:— 


‘There is nothing in the light of the said 
principle to t that the reservation of 
the Bill for the President’s assent and the 
securing of the President’s assent to the 
Bill is in any manner vitiated, even 
assuming that Courts could go behind 
the assent once given by the President. 
But, as pointed out by Mahajan, J., 
(as he then was) in Raja Suriya Pal Singh 
v. The State of Uttar Pradesh?, itis the 
subjective opinion of the President that 
leads to the assent and it is not justicia- 
ble. The learned Judge observes : 


“The difference is that persons whose 
properties fall within the definition of 
the expression ‘Estate’ in Article 31-A 
are deprived of their remedy, under 
Article 32 of the Constitution, and the 
President has been constituted the sole 





1. (1967) 1 M.L.J. 206 : 80 L.W. 184. 
2, 1952 S.G.J. 354 : ATR. 1952 S.C. 25. 
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Judge of deciding whether a State law 
acquiring estates under compulsory 
power has, or has not, complied with 
the provisions of Article 31 (2). The 
validity of the law in these cases 
depends on the subjective opinion of 
the President and is not justiciable. 
Once the assentis given the law is 
taken to have complied with the 
provisions of Article 31 (2). 


In our view, though the broad principles 
on which the assent ‘is intended to be 
given or withheld from areserved Bill 
may be deducible, they are not specifically 
laid down in the Constitution. That 
being so, it will not be open to the Courts 
to question the propriety of the President’s 
action. 


47. Mr. V.K. T. Chari then contended 
that Articles 254 (2) read with the Ins- 
trument of Instructions, referred to above, 
as also section 107 of the Government 
of India Act, 1935, show that the object 
of obtaining the President’s assent to an 
enactment is to have a uniform code 
throughout the country. Article 44 which 
also falls under Chapter IV providing 
that the State shall endeavour to secure 
for the citizens a uniform civil code 
throughout the territory of India, was 
next referred to. Article 254 (4) (2) of 
the Constitution of India, runs as follows: 


“ Where a law made by the Legislature 
of a State witb respect to one of the 
matters enumerated in the Concurrent 
List contains any provision repugnant 
to the provisions of an earlier law 
made by Parliament or an existing 
law with respect to that matter, then, 
the law so made by the Legislature of 
such State shall, if it has been reserved 
for the consideration of the President 
and has received his assent, prevail in 
that State: 


Provided that nothing in this clause 
shall prevent Parliament from enacting 
‘at any time any law with respect to 
the same matter including a law add- 
ing to, amending, varying or repealing 
the law so made by the Legislature 
of the State.” 


Entry 35 in List III of the Seventh Sche- 

dule of the Constitution relates to ““Mech- 

anically propelled vehicles inluding the 

principles on which taxes on such vehicles 
32 
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are to be levied”, and this entry corres- 
ponds to Entry 20 in List III of the 
Government of India Act, [935. It is 
under this legislative head that the Parlia- 
ment enacted the Motor Vehicles Act and 
the amending Act in 1956 introducing 
Chapter IV-A in the main enactment. 
Under the same legislative head, the 
impugned Ordinance has been promulga- 
ted. We are not on the question of repug- 
nancy between the State enactment and 
the Parliamentary enactment. Mr. Chari, 
contended that the President’s assent 
under Article 254 (2) of the Constitution 
is not a formal matter, and in this con- 
text he referred to the speech made by 
Sir Alladi Krishnaswami Ayyar, when 
Article 44 was considered by the Consti- 
tuent Assembly. Sir Alladi Krishnaswami 
Ayyar, said as extracted from the Memo- 
randum on the Directive Principles of 
the Indian Constitution at page 108, as 
follows :— 


“Thus there could be no real objection 
to the Article as it ran. A civil code 
runs into every department of civil 
relations, to the law of contracts, to 
the law of property, to the law of succes- 
sion, to the law of marriage and similar 
matters. How can there be any objec- 
tion to the general statement here 
that the States shall endeavour to 
secure a uniform code throughout the 
Territory of India? 


` As to the argument that religion was 
in danger and that communities could 
not live in amity if there was to be a 
uniform code the said Article actually 
aimed at amity. The idea was that 
differential systems of inheritance and 
matters were some of the factors which 
contributed to the difference among the 
different peoples of India. By the 
introduction of a common code it was 
attempted to ‘arrive at a common 
measure of agreement in regard to those 
matters. It was not a case of one legal 
system influencing or being influenced 
by another legal system. He also said 
that our ancients did not think of a 
unified nation to be welded together 
into a democratic whole and the object 
of this Article was to help welding 
together into a single nation”. 


48. A few decisions and references to 
some text books were then made on the 
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extent of the Court’s power in scrutinis- 
ing assents. A question arose whether 
section 3 (1) of the Madras Essential 
Articles Control and Requisitioning 
(Temporary Powers) Act, 1949, is repug- 
nant to section 22-B of the Indian Electri- 
city Act, 1910, and section 49 of the 
Electricity (Supply) Act, 1948, and whe- 
ther in case of a conflict between the 
exclusive and concurrent fields of legisla- 
tion, the latter, under the scheme of dis- 
tribution should prevail. In W.P.No. 
1420 of 1969 etc., batch, to which one 
of us was a party this question of the 
President’s assent owing to a repugnancy 
was raised. It was held therein that there 
was no such repugnancy, and therefore, 
the further question of the check of the 
President’s assent did not become neces- 
sary to be considered. My Lord, the 
Chief Justice, who delivered the Judgment 
on behalf of the Bench, observed as 
follows: 


“So, if there is at all, a trenching upon 
the subject “Electricity”, or overlapp- 
ing on that subject, the question to 
be asked is whether the trespass or 
overlapping is such as to show that 
the pith and substance of the 1939 

` Act, deals with ‘“‘Electricity”. We 
have no doubt that from that stand- 

` point, the 1949 Act is not law on 
Electricity. On that view, the vali- 
dity of the 1949 Act has to be upheld 
without any necessity to examine whe- 
ther the President’s assent cures the 
repugnancy on the assumption that 
the 1949 Act is a legislation touching 
the Concurrent field.”’. 


49. In this connection, Mr. Chari, refer- 
red to page 103 of the ‘‘ Limited Govern- 
ment and Judicial Review” by Dr. 
Durga Das Basu. The passage relied 
upon ran as follows :— 


“Tt has been said thus, that the Courts 
_ will not inquire whether the votes were 
correctly counted—(Keith, Introduc- 
tion to British Constitutional Law 
(1931), page 125), or whether the 
royal assent was obtained erroneously 
or even fraudulently—Halsbury, 3rd 
` Edition volume 36, para. 560 
fin. (a)-(b). As late as 1941, Viscount 
Simon, in the Privy Council, had 
observed :— ae tat tee 
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“It is not open to the Court to go 
behind what has been enacted by the 
Legislature, and to inquire how the 
enactment came to be made, whether 
it arose out of incorrect information, 
or, indeed, an actual deception by 
someone on whom reliance was placed 
by it.” 


“In view of the- foregoing decisions, 
Hood Phillips goes to the extent of 
holding that even where there is a 
statutory requirement that a special 
majority is required for some legisla- 
tion, ‘Courts would not concern 
themselves’ with the question whether 
a statute has been passed with that 
specified majority, once the royal 
assent has been obtained and endorsed. 
This may be true so far as England is 
concerned, but would not be correct 
in relation to countries having written 
constitutions which require a special 
majority for certain purposes, 6g., 
under Article 368 of the Constitution 
of India,—in view of the Privy Council 
decision from Ceylon and the South 
African cases cited earlier. And, once 
it is held that the Court can examine 
whether the Bill was passed by the 
Special Majority required by the Qon- 
stitution, a Speaker’s Certificate to the 
effect merely that the Bill was ‘ passed ’, 
may not preclude the Court from further 
inquiry whether the passage was by a 
Special majority, for, according to the 
Ceylon decision, which was pot cited 
in the case from Sterra Leone, Aka v. 
A. G. of Sierra Leone1, passage by an 


ordinary majority, in such cases, 
would be a nullity.” : 
Again at page 105, Basu stated as 


follows:— 


“ Article 31 (3) and the second proviso 
to Article 200 require the Governor 
to reserve certain Bills for the considera- 
_ tion of the President. A breach of 
this obligation by the Governor would 
invalidate a State Act which may have 
. been passed with the assent of the 
Governor—State of Bihar v. Kam:swar*, 
State of Madras v. Namasioaya®, without 
the assent of the President ; for, the 
Seg ae ee ee 
(1969) 3 All E R. 384 (391) P.G. 
ALR. 1952 S.C. 252 at 265 : 1952 S.G.J. 


I. 
. 2. 
354. ak 
3. 1965 S.Q. 190 at 194 : (1965) 2 S.G.J. 563-4 
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reservation and the assent of the 
President, as required by these Articles, 
are conditions precedent to the vali- 
dity of such legislation and not matters 
of procedure only. 


“Of course, the Supreme Court has 
held that when the President has assent- 
ed to an amending Act under Article 
31 (3), his assent to the parent Act may 
be presumed — Venkatrao v. State of 
Bombay’, This decision is, however, 
to be read with the following caution ; 


(a) “ In the case before the Supreme 
Court, the question of lack of reserva- 
tion or of assent of the President to the 
parent Act had not been raised before 
the High Court and there were no 
materials on this point before the 
Supreme Court, AT that is why the 
Supreme Court made the obiter. If 
the assent of the President had been 
accorded to the amending Act, it 
would be difficult to hold that the 
President had never assented to the 
parent Act, etc.” 


(6) “The decision of the Andhra 
Pradesh High Court in Inamdars’ case, 
Inamdars v. Government of Andhra Pradesh? 
having been referred to, but not over- 
ruled by the Supreme Court, would 
lead to the conclusion that the Supreme 
Court affirmed the view that the require- 
ment in Article 31 (3) was a condition 
precedent to the validity of the legisla- 
tion. Hence, if the parent Act is a 
post-Constitution legislation to which 
Article 31 (3) was attracted, the subse- 
quent reservation of an amending Act 
would not cure the invalidity, ab initio 
of the parent Act, for violation of 
Article 31 (3). 
But a recital of assent by the President 
may raise a presumption of reservation 
by the Governor. Salubai v. Chanddu.® 
We will now refer to a passage in Hals- 
bury’s Laws of England, Third Edition, 
Volume 36, page 378, para. 560, cited 
by the learned Counsel. 
“The legislative supremacy of Parlia- 
ment implies not only the inability of 
the Courts to question its power to 





1. ALR 1970 S.C. 126 at 129 Para7 : (1970) 1 
S.G.J. 292. 

a. ALR. 1961 AP. 526 at536-7:(1961) 2 An, 
W.R. 60. 

3. AIR. 1965 Bom, 194 at 201. 
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enact any particular statutory provision, 

but also their duty to give effect as 

statutes only to enactments answering 

to that description. It follows that the 

Courts can become concerned with the 

question whether a particular document 

which they are invited to apply has 

received the consent necessary to con- 

stitute itan Act of Parliament. The 

Courts would not, for example, give 
effect to a document appearing on its 
face tohave been agreed by the Lords 
and Commons alone. In statutes pass- 
ed since the latter part of the Fifteenth 
Century, the giving of the necessary 
consent is, however, recited in the 
enacting formula, and the question of 
sufficiency of consent has arisen only in 
relation to earlier documents containing 
such recital, and must in practice, be 
taken to be confined to such documents. 
While the question of sufficiency of 
consent may be open to the Courts, 
that of regularity of consent is not, 
If a Bill has been agreed to by both 
Houses of Parliament, and has received 
the royal assent, it cannot be impeach- 
ed in the Courts on the ground that its 
introduction, or passage through Parlia- 
ment, was attended by any irregularity 
or even on the ground that it was pro- 
cured by fraud.” 


In this connection, Mr. Chari, referred to 
Berridale Keith on ‘‘ Responsible Govern- 
ment in the Dominions ”, Vol. II, page 
1047, dealing with control over do- 
minion legislation, and also to Wynes on 
“ Legislative, Executive and Judicial 
Powers in Australia ? (3rd Edn.), page 
123. A reference to Tennant v. Union 
Bank of Canada! was also made where 
the Privy Council held that the 
dominion legislation is paramount in 
considering section 109 of the British 
North America Act. 


50. The learned Advocate-General, how- 
ever, contended that a copy of the draft 
Ordinance having been sent to the Presi- 
dent along with the letter of the Trans- 
port Secretary, it is a sufficient compli- 
ance. : 

51. Regarding the instructions from the 


President required for promulgation of an 
Ordinance under the proviso to Article 








1, 1894 A.C, 31. ` 
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213 (1), the learned Advocate-General 
contended that what the President is 
required to do is to say whether he 
assents or does not assent to the promul- 
gation of the Ordinance on a considera- 
tion of the materials sent to him by the 
State Government and that there is no 
procedure prescribed in regard to the 
granting or withholding the assent. In 
this connection, the learned Advocate- 
General referred to Annexure ‘B?’ filed 
along with the reply affidavit of the 
Petitioner and contended that the require- 
ment of the law has been substantially 
complied with. He then referred to a 
few decisions and contended that the 
grant of assent is not a matter for judicial 
review. The first case cited by the learn- 
ed Advocate-General in support of his 
contention was M.K. Subbachariar and others 
v. State of Madras, already referred, to, 
to which one of us was a party. Natesan, 
J., who delivered the judgment on behalf 
of the Bench referred to Article 212 of the 
Constitution and dealt with the question 
as to the regularity of the procedure in 
obtaining the assent. The passage relied 
on is at page 193, which runs as follows :— 


“ Article 212 of the Constitution only 
precludes Courts from enquiring into 
the validity of any proceedings in the 
Legislature on the ground only of any 
alleged irregularity of procedure. The 
contention of Counsel, as we under- 
stand is that the impact of the Bill in 
. its full force would have been obvious to 
the President from its language and that 
the possible repercussions of the Bill 
in regard to compensation and other 
features must have been brought speci- 
fically to the notice of the President. 
Now, apart from the terms of the Bill, 
there could have been no assurance as 
to compensation, and the Bill in its 
final form was before the President. 
Learned Counsel said that as the provi- 
sions of the Bill were confiscatory in 
character, the assent should have been 
given. But, the argument overlooks 
that the very purpose of reserving the 
Bill under Article 31-A, for the Presi- 
dent’s assent is to cure its invalidity. 
It must be in the consciousness that the 
Bill would be attacked as void being 
in contravention of Articles 14, 19 and 
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31, that the Bill is submitted to the 
President for his assent under Article 
31-A. Assent under Article 31 (3) gives 
a sanction for some limited inroads 
on property rights. Assent under Arti- 
cle 31-A gives greater, even practically 
full cover, Articles 14, 19 and 31 
being taken out of the way. This 
protective Article proceeds on the basis 
that the law may be void as inconsis- 
tent with or taking away or abridging 
the rights conferred under Articles 14, 
19 and 31. The President, of course, 
is expected to consider the law and 
assent, and it has to be presumed that 
the President has done so. The Presi- 
dent may declare either that he assents 
to the Bill, in which case the Bill be- 
comes law, or that he with holds 
assent therefrom in which case the Bill 
falls through, unless the procedure 
indicated in the proviso to Article 201 
is followed ”’. 


He next referred to W.P. No. 1420 of 
1968 etc., batch, already referred to 
earlier, delivered by one of us, and the 
following passage was relied upon, 


“ But, we would like to point out that 
for the 1949 Act, the Governor-Gene- 
ral’s assent had been obtained as a 
matter of fact, and for every subsequent 
Act extending its life, the assent of the 
President had been obtained, whether 
it was required or not. It has been 
suggested to us that the invalidity of the 
Act with reference to certain aspects- 
had not been placed before the Presi- 
dent, and his assent cannot be said to 
cover these aspects as well. The true 
view on this matter has been expressed 
by a Division Bench of this Court, to 
which one of us was a party, in M. K. 
Subachariar v. State of Madras’. It was 
argued that the true effect of the Act 
there in question had been kept masked 
and. veiled from the President, and his 
assent to it was of no effect. In repell- 
ing this contention, the Court said : 


‘The President may be expected tO 
examine with all the facilities at his 
disposal the effect and extent of trans- 
gression of the constitutional, rights 
guaranteed, when protection ‘is sought 
for such transgression 
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The President must be presumed to have 
fully acquainted himself with the whole 
scope of the Bill and its full implica- 
tions.” 


The learned Advocate-General further 
referred to a passage at page 195 in 
K. C. Gajapathi Narayan Deo and others v. 
The State of Orissat, wherein it was stated 
that the President’s assent is clearly a part 
of the legislative process and is immune 
from the scrutiny of the Court on any 
such ground. 


52. The last decision cited in this con- 
text was Sankarasana Ramanuja Das v. 
State of Orissa? where Narasimham, C. J., 
who delivered the judgment on behalf of 
the Bench after referring to the judgment 
of the Supreme Court in Kameswar Singh’s 
case® observed as follows : 


“Their Lordships further pointed out 
that the only provisions empowering 
the President to assent to a Bill passed 
by a State Legislature, is contained in 
Article 201 of the Constitution and thit 
there can be no question of the President 
assenting toa piece of State Legislation 
which has previously been assented to by 
the Governor or himself. Clauses (3) 
and (4) of Article 31 and the Proviso 
to Article 31-A deal with the conse- 
quences flowing from the President’s 
giving his assent to a piece of State Legis- 
lation which has previously been assent- 
ed to by the. Governor or himself. Clauses 
(3) and (4) of Article 31 and the Proviso 
to Article 31-A deal with the conse- 
quences flowing from the President’s 
giving his assent toa Bill passed by a 
State Legislature relating to acquisition 
of estates. But, these clauses do not by 
themselves empower the President to 
give his assent to any Bill.Consequently, 
there can be no further scrutiny of the 
assent, already given by the President, 
toa Bill relating to such acquisition, 
with a view to find out whether such 
assent was given either under clause (3) 
or clause (4) of that Article, or under 
the proviso to Article 31-A”. 


53. We agree with the observations in 
Subbachari’s case* that the assent of the 
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President is not a formal requirement, but 
an essential and important part of the 
machinery of law-making, set up by the 
Constitution and that its object is to 
secure a uniform civil Code envisaged by 
Article 44 of the Constitution. However, 
we are not finally expressing our opinion 
whether on the facts of this case, the 
President’s assent was, in any way, vitia- 
ted by reason of the fact that the impugned 
Ordinance has been replaced by an Act 


54. We shall next take up for considera- 
tion the attack on the Ordinance under 
Article 19 (1) (g) of the Constitution of 
India. Article 19 (1) (g) confers on a 
citizen the right to practise any profes- 
sion or to carry on any occupation, trade 
or business subject to the restrictions 
contained in Article 19 (6) of the Consti- 
tution of India which was amended by 
the Constitution (First Amendment) Act, 
1951. We may at the outset state that 
Article 19 (1) (g) confers a right an 
not an obligation. The right to on 
the business implies a right of the owner 
of the business to carry on the same in the 
manner that he likes, including the righ 
to close down when he so chooses, if suc 
business does not yield any profit. There 
cannot, however, be a trade or business 
in immoral or criminal activities and such 
activities can be totally prohibited. If 
a right is claimed under Article 19, th 
first requisite is that he must be a citizen 
who alone can complain of a violation o 
his right, and if an enactment is challeng- 
ed as infringing such right, it must b 
established that he has a legal righ 
and that it is a fundamental right. 
Reasonable restrictions are imposed on 
the exercise of that right.under Article 
19 (6) of the Constitution of India. 
The question, therefore, to be considered 
is whether the creation of a monopoly 
would fall within the meaning of “ reason- 
able restrictions’? on the carrying on 
of a trade or a business. The question 
arose for consideration under Article 19 
©) for the first time in the Supreme 
ourt in Saghir Ahmed v. State of Uttar 
Pradesh', The monopoly there impugned 
was in road transport. The Court held 
that no material had been placed before 
them to justify the monopoly. The 
monopoly imposed was an unreasonable 


1. AIR. 1954 S.C. 728: 1954 S.C.J. 819 
(1955) § S.C.R. 707. 
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restriction and therefore void and that 
the first amendment to the Constitution 
was not retrospective. Mukherjea, J. 
however, held that the case before him 
had to be decided on the unamended 
Article and he added that if the case had 
to be decided after the first amendment 
the monopoly could not be impugned 
as violating Article 19 (1) (g). 


‘55> In Akadasi Padhan v. State of Orissa 
and others: the question arose whether the 
creation of a monopoly in- connection 
with the provisions of the Orissa Kendu 
Leaves (Control of Trade) Act, was valid. 
There, the petitioner owned about 80 
acres of land on which he grew Kendu 
leaves which are used in the manufacture 
of beedies. Since the Act came into 
force, the State acquired the monopoly 
in the trade of Kendu leaves and the 
petitioner challenged the Act as contra- 
vening Article 19 (1) (f) and (g). Three 
questions were considered by the Supreme 
Court, viz., (1) what is the effect of the 
amendment made in Article 19 (6) by 
inserting sub-Article (2) in clause (6), 
(ti) what is the nature of the law which is 
covered by Article 19 (6) (#) ; and (3) 
whether Article 19 (6) (ti) authorises a 
State to employ agents other than the 
Departments of Government. Gajendra- 
gadkar, J., (as he then was) in delivering 
the judgment on behalf of the Court 
observed as follows in paras. 13 and 14, 
at pages 1053 and 1054 : 


“ In attempting to construe Article 19 
(6), it must be borne in mind that a 
literal construction may not be quite 
appropriate. The task of construing im- 

ortant Constitutional provisions, like 
Article 19 (6) cannot always be accom- 
plished by treating the said problem as 
a mere exercise in grammar. In inter- 
preting such a provision, itis essential to 
bear in mind the political or the econo- 
mic philosophy underlying the provi- 
sions in question, and that would neces- 
sarily involve the adoption, of a liberal, 
and nota literal and mechanical appro- 
ach to the problem. With the rise of the 
philosophy of socialism, the doctrine of 
State ownership has been often discussed 
by political and economic thinkers, 
Broadly speaking, th s discussion disclo- 
ses adifference in approach. To the 
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socialist, nationalisation or State owner- 
ship is a matter of principle and its 
justification is the generalisation o° 
social welfare. To the rationalist, 
nationalisation or State ownership is a 
matter of expediency dominated by 
considerations of economic efficiency 
and increased output of production. 
This latter view supported nationa- 
lisation, only when it appeared clear 
that State ownership would be more 
efficient, more economical and more 
productive. The former approach was 
not very much influenced by these con- 
siderations, and treated it asa matter 
of principle that all important and 
nation-building industries should come 
under State control. The first approach 
is doctrinaire, while the second is 
pragmatic. The first proceeds on the 
general ground that all national wealth 
and means of producing it should 
come under national control, whilst 
the second supports nationalisation 
only on grounds of efficiency and 
increased output. 


The amendment made by the Legisla™ 
ture in Article 19 (6) shows that accor- 
ding to the Legislature, a law relating 
to the creation of State monopoly 
should be presumed to be in the 
interests of the general public. ` Article 
19 (6) (ii) clearly shows that there is 
no limit placed on the power of the 
State in respect of the creation of 
State monopoly. The width of the 
power conferred on the State can be 
easily assessed if we look at the words 
used in the clause which covers trade, 
business,industry or service. It is true 
that the State may, according to the 
exigencies of the case and consistently 
with the requirements of any trade, 
business, industry or service, exclude 
the citizens, either wholly or partially. 
In other words, the theory underlying 
the amendment, in so far as it relates 
to the concept of State monopoly, does 
not appear to be based on the prag- 


matic approach which socialism 
accepts. That is why we feel no 
difficulty in rejecting Mr. Pathak’s 


argument that the creation of a State 
monopoly must be justified byskowing 
that the restrictions imposed by it are 
reasonable and are in the interests of . 
the general public. In our opinion, 


m 


the amendment clearly indicates that 
State monopoly in respect of any 
trade or business must be presumed to 
be reasonable and in the interests of 
the general public, so far as Article 
19 (1) (g) is concerned.” 


The learned Judge observed at page 1054, 
para. 17 as follows :— 


“If a law is passed creating a State 
monopoly, the Court should enquire 
what are the provisions of the said 
law which are basically and essentially 
necessary for creating the State 

. monopoly, It is only these essential 
and basic provisions which are prote- 
cted by the latter part of Article. 19 
(6). If there are other provisions 
made by the Act which are subsi- 
diary, incidental or helpful to the 
operation of the monopoly, they do 
not fall under the said part and their 
validity must be judged under the 
first part of Article 19 (6). In other 
words, the effect of the amendment 
made in Article 19 (6) isto protect 
the law relating to the creation of 
monopoly, and that means that it 
is only the provisions of the law which 
are integrally and essentially connec- 
ted with the creation of the monopoly 
that are protected. The rest of the pro- 
visions which may be incidental do 
not fall under the latter part of Article 
19 \6) and would inevitably have to 
satisfy the test of the first part of 
Article 19 (6).” 


In paragraph 20, the learned Judg 
further observed as follows :— > 


“Therefore in dealing with the attack 
against the validity of a law crea- 
ting State monopoly on the ground 
that its provisions impinge upon the 
other fundamental rights guaranteed 
by Article 19 (1), it would be neces- 
sary to decide what is the purpose of 
the Act and its direct effect. If the 
direct effect o"the Act is to impinge 
upon any other right guaranteed 
by Article 19 (1), its validity will 
have to be tested in the light of the 
corresponding clauses in Article 19.” 


The learfed Judge gave an illustration in 
paragraph 22 that the State monopoly in 
respect of road transport or air transport 
would not normally infringe the citizens’ 
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fundamental right under Article 19 (1) 
(f) and that similarly a State monopoly 
to manufacture steel, armaments, or 
transport vehicles, or railway engines 
and coaches may be provided for by law 
which would normally not impinge on 
Article 19 (1) (f). In paragraph 23, 
the learned Judge observed that the 
price fixation is not an essential part of 
monopoly in trade and must stand on its 
reasonableness test. The Supreme Court 
answered the first question set out above, 
on a correct interpretation of Article 
19 (6) holding that the requirement of 
reasonableness applies to the first part and 
does not apply to sub-clauses (i) and (ii) 
of the second part ; on the second ques- 
tion, the Supreme Court held that the 
words “‘ the law in relation to a mono- 
poly’? must mean only those parts of 
the law which are absolutely essential for 
the creation of a monopoly and that the 
other provisions in such a law must, how- 
ever, satisfy the test of the first part of 
Article 19 (6), and on the last question, 
the Supreme Court upheld the validity 
of the section which provided for the 
appointment of agents. 


The amendment to article 19 (6) has 
been considered in several cases. In 
Ramachandra v. State of Orissa) relating to 
ousting of private stage carriage services 
and creating a monopoly in favour of the 
State or a Co~poration owned or controll- 


-ed by the State, the right of the State to 


carry on trade or business has been recog 
nised under Article 298 of the Constitution 
and the authority to exclude competitors 
in the field of such trade or business was 
derived from Entry 21 of List 3 of the 
Seventh Schedule and the exercise o 
that powers was protected under Article 
19 (1) (g) or Article 19 (6) (ii). 


56. We shall now briefly refer to some 
of the bus nationalisation cases. In 
Deepchand v. State of Uttar Pradesh and 
others*, the Supreme Court upheld the 
validity of the U. P. Transport Service 
Development Act,(IX of 1955), having 
regard to the entire scheme of compensa- 
tion provided by the Act for the interests 
acquired within the meaning of Article 
3 (2) of the Constitution. We may 
refer to section 12 of the impugned 








I, 1956 S.G. 298. 
2, AJR. 1956 S.G. 648, 
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enactment which provided that the State 
Government, may, if the holder of a per- 
mit offers to sell, choose to purchase the 
motor vehicles covered by the permit upon 
terms and conditions laid down in Sche- 
dule 2, provided that the vehicle is of a 
type and model notified by the State 
Government and that the vehicle is in a 
mechanically sound condition and declar- 
ed fit by the Transport Commissioner or 
his nominee. In Parbhani Transport Co- 
operative Society Lid. v. The Regional 
Transpirt Authority, Aurangabad and others", 
Sarkar, J. in delivering the Judgment on 
behalf of the Bench, observed at page 805 
as follows :— 


“Italso seems tous that there is nothing 
‘in our law to prevent the Government 
from entering a business in competition 
with private citizens. Indeed, Article 19 
(6) by providing that nothing in Article 
19 (1) (g) shall affect the application of 
any existing law inso far as it relates to, 


or prevents the State fiom making any . 


law relating to the carrying on by the 
State of any trade, business, industry or 
service whether to the exclusion, com- 
plete or partial, of citizens or otherwise 
would seem to indicate that the State 
may carry on any business either as a 
monopoly, complete or partial, or in 
competition with any citizen and that 
would not have the effect of infringing 
any fundamental rights of such citizen.” 


In Narayanappa and others v. State of Mysore - 


and others*, Shah, J. as he then was, 
who delivered the judgment on behalf 
of the Bench observed at page 1970 as 
follows :— 


“If the argument of the petitioners 
and the intervener that legislation 
relating monopoly in respect of trade 
and industry is within the exclusive 
competence of the State, be accepted, 
the Union Parliament cannot legislate 
to create monopolies in the Union 
Government in respect of any commer- 
cial or trading venture even though 
power to carry on any trade or business 
under a monopoly is reserved to the 
Union by the combined operation or 
Article 298 and the law which is 
protected from the attack that it 
infringes the fundamental freedom to 








1, AI.R. 1960 S.G. 801 : 1960 S.C.J. 1250. 
2, A.T.R.1960§.C, 1073 : (1960) 3 S.C.R. 742. 
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carry on business by Article 19 (6). 
We are, therefore, of the view that 


Chapter IV-A could competently be 
enacted by Parliament under Entry 
No. 21 read with Entry No. 35 of the 
Concurrent List. 


The plea sought to be founded on the 
phraseology used in Article 19 (6) 
that the State intending to carry on 
trade or business must itself enact - 
the law authorising it to carry on trade 
or business is equally devoid of force. 
The expression “‘ the State ” as defined 
in Article 12 is inclusive of the Govern- 
ment and Parliament of India and the 
Government and the Legislature of 
each of the States. Under Entry No. 
21 of the Concurrent List, Parlia- 
ment being competent to legislate for 
creating commercial or trading mono- 
polies, there is nothing in the Consti- 
tution which deprived it of the power 
to create a commercial or trading 
monopoly in the constituent States 
Article 19 (6) is a mere saving provi- 
sion : Its function is not to create a 
power, but to immunise from attack 
the exercise of legislative power falling 
within its ambit. The right of the 
State to carry on trade or business to 
the exclusion of others does not arise 
by virtue of Article 19 (6). The right 
of the State to carry on trade or busi- 
ness is recognised by Article 298 ; 
authority to exclude competitors in 
the field of such trade or business is 
conferred on the State by entrusting 

ower to enact laws under Entry 21 of 

ist III Seventh Schedule and the 
exercise of that power in the context 
of fundamental rights is secured from 
attack by Article 19 (6).” 


We shall next refer to the judgment in 
Gullapalli Nageswara Rao and others v. 
Andhra Pradesh State Road Transport Cor- 
poration and another’, Subba Rao, J. as he 
then was who delivered the judgment on 
behalf of the Bench after referring to the 
Saghir Ahamaa’s case? and the Bihar case? 
observed at p. 316 as follows:— 


“The Legislature can only make laws 

within its legislative competence. Its 
—— O 

1 ALR. 1959 S.C. 308 : 1959 5.Q.J. 967. 

2. ATR. 1954 S.G. 728 : 1954 S.C.J. 819. 

3. 1952 S.C.J. 354: ALR. 1952 S.C. 252 
at 265. 
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legislative entries are limited by Funda- 
mental Rights created by the Consti- 
tution, The legislature cannot over- 
step the field ofits competency, directly 
or indirectly. The Court will scruti- 
nize the law to ascertain whether the 
legislature by device purports to make 
a law which, though in form appears 
to be within its ‘sphere, in effect. and 
substance, reaches beyond it. If, in 
fact it has power to make the law, its 
motives, in making the law are irrele- 
vant.” 


The learned Judge observed at page 317 
as follows :— 


“ Looking at the business not simply 


from the stand-point of the right to do, 


it or the activity involved in it, but 
also from the stand-point of its assets, 
it becomes clear that the assets per- 
taining to the business of the quandom 
permit-holder are transferred to the 
State Transport Undertaking. Though 
the cancellation of the permit has the 
effect of crippling his business, none 
of the assets of the business is taken 
over by the State Transport Undertak- 
ing ; he is left in the possession of the 
entire assets of the business, It is no 
doubt true that in the context of the 
scheme’ of nationalisation, he may 
not be able to make use of his assets 
in other routes or dispose of them at a 
great advantage to himself. But, it 
cannot be said that by cancelling the 
permit, what is left with him is only 
the business and the State Transport 
undertaking has not taken over the 


same.’’ 


The next decision referred to is Kumaon 
Motor Owners Union Ltd. and another v. 
State of Ut'ar Pradesh’, where rule 131 (2) 
(gg) of the. Defence of India Rules, 1962, 
came up for interpretation. There, routes 
on border areas were taken over for 
operation by Government buses im the 
interest of the security under the Defence 
of India Act by cancelling the permits of 
private operators under the impugned 
rules. Is .validity was questioned, and 
Wanchoo, J., as he then was, in deliver- 


r. (1966) 25.C.R. 121; ALR. 1966 S.C. 785. 
33 


KANNAPPA OHETTI 0. STATE OF TAMIL NADU (Raghavan, 7.) 


257 


ing the judgment on behalf of the Bench 
observed as follows at page 790 :— 


“ Then, it is urged that by passing the 
impugned order, the commercial under- 
taking of the union is destroyed and that 
this could not be the intention behind 
clause (gg) of rule [31 (2) of the Rules. 
Weare of opinion, that in this case, there 
is no destruction of the commercial un- 
dertaking of the union, for the simple 
reason that it is not disputed that this is 
not the only route on which the union is 
plying its vehicles and the impugned 
order does not touch the otherroutes on 
which the appellants may be plying their 
vehicles. Further, there is nothing in 
the order which destroys the commercial 
undertaking even otherwise, for it has 

_neither taken over any of the assets of the 

“commercial undertaking, nor has it in 
any way interfered with the working of 
the commercial undertaking ; all that 
the Order provides is that the Union 
shall not ply its vehicles on a particular 
route. This, in our opinion, does not 
amount to destroying the commercial 
undertaking which is left untouched by 
the Order. All that may besaid to have 
resulted from the Order is that the profit- 
making capacity of the commercial un- 
dertaking might have been reduced to a 
certain extent. That, however, doesnot, 
in our opinion, mean that the commercial 
undertaking was lost due to one line of 
business being stopped; that would not 
amount to destruction of the commercial 
undertaking which could take up other 
business. So long as the Order under 
clause (gg) of rule 131 (2) comes within 
the terms of that clause, it will be good 
even though it may diminish the profit- 
making capacity of a commercial under- 
takirg or even reduce it to nothing in a 
particular line of business. We are, 
therefore, of opinion that the impugned 
Order is in accordance with the terms of 
clause (gg), sub-rule (2) of rule 1 and 
cannot be said to go beyond the powers 
conferred on the State Government by 
that clause.” 


The learned Judge at page 792 further 
observed that there can be no doubt that 
the necessary satisfaction of the State 
Government which is a condition prece- 
dent for the issue of an order under the 
rules was there, before the impugned 
Order was issued. 
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58. We shall now refer to Rabihari 
Panda v. Sta'e of Orissa! which relates to 
the Government monopoly for the sale 
of Kendu leaves under the Orissa Kendu 
Leaves (Control of Trade) Act (XXVIII 
of 1961). The State Government of 
Orissa in exercise of the powers conferred 
by section 10 of the Act decided to invite 
offers for advance purchase of Kendu 
leaves only from persons who purchased 
these leaves from individual units during 
the previous year and who acted as pur- 
chasers without default and to the satis- 
faction of Government, and the method 
of sale by open competition was given up. 
The Government also turned down an 
offer made by the petitioner. The ques- 
tion arose whether the action of the 
Government was violative of Articles 14 
and 19, Shah, J., in delivering the judg- 
ment on behalf of the Bench held that the 
action of the Government was not valid in 
law and the petitioner’s fundamental 
rights were violated. The learned Judge 
referred to Articles 19 (1) (f) and 19 (1) 
(g) and the prior decision of the Supreme 
Court in Akadasi Padhan v. State of Orissa? 
and held : 


“If the monopoly of purchasing kendu 
leaves by section 3 is valid, in so far as 
it is intended to be administered only 
for the benefit of the State, the sale or 
disposal of Kendu leaves by the Govern- 
ment must also be in the public interest 
and not to serve the private interests 
of any person or class of persons. It 
‘is true that itis for the Government, 
having regard to all the circumstances, 
to act as a prudent businessman, and to 
sell or otherwise dispose of Kendu leaves 
purchased under the monopoly acquired 
under section 3, but the profit resultirg 
from the sale must be for the public 
benefit and not for private gain. 
Section 11 which provides that out of 
the net profits derived by the Govern- 
ment from the trade in Keadu leaves, 
an amount not less than one half is to 
be paid to the Samitis and Grama 
Panchayats emphasises the concept that 
the machinery of sale or disposal of 
Kendu leaves must also be geared to 
serve the public interest. If the 
scheme of disposal creates a class of 
middlemen who would purchase from 


I. EPET 680: AI.R. 1969 S.G. 1081. 
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the Government Kendu leaves at con- 
cessional rates and would earn large 
profits disproportionate to the nature of 
the service rendered or duty performed 
by them, it cannot claim the protection 
of Article 19 (6) (ii). Section 10 
leaves the method of sale or disposal 
or Kendu leaves to the Government as 
they think fit. The action of the 
Government if conéeived and executed 
in the interest of the general public 
1s not open to judicial scrutiny. But, 
itis not given to the Government there- 
by to create a monopoly in favour of 
third parties from their own monopoly.” 


59- The next decision referred to was 
Municipal Committee, Amritsar and another v. 


The State of Punjab and others! which 
related to the validity of the Punjab 
Cattle Fairs (Regulation) Act (VI of 


1968) and the attack was that the provi- 
sion there violated Articles 13, 14, 19 
and 3{. Shah, J., as he then was, obser- 
ed at page 1104, para. 10 as follows :— 


“A law which vests in the State a 
monopoly to carry on a certain trade 
or business, to the extent that it has 
direct relation to the creation of the 
monopoly, is not open to challenge 
on the ground of violation of the free- 
dom guaranteed by Article 19 (1) (g).” 


The learned Judge after referring to the 
passage at 1054 in Akadasi Padhan v. 
State of Orissa?, further observed that the 
provisions of the Act which seek to mono- 
polise for the State the right to carry on 
cattle fairs are protected against the 
challenge that they put an unreasonable 
restriction upon persons carrying on the 
occupation of holding cattle fairs, that 
what is implicit in the grant ofa monopoly 
to the State is expressly enacted in section 
3 (2) that no other person or authority 
may conduct a Cattle fair at any place in 
the State of Punjab and that the restric- 
tion. operates only in respect of cattle 
fairs and not other trades or occupations 
relating to dealing in cattle. Again, at 
page 1105, in paragraph 11 the learned 
Judge further observed as follows : 


“ It is implicit in the provisions of sec- 
tions 3 and 4 of the Act that the, mono- 
poly acquired by the State tô hold and 


) 28.0.3 674: ALR. 1969 S.G. 1100. 
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manage cattle fairs may be held on 
property belonging to the State and 
does not extend to the property of 
local authorities or private owners.” 


It was further observed that by imposing 
restrictions upon the right to hold a fair, 
the citizens are not deprived of their 
property, and the freedom guaranteed 
by Article 19 (1) (f) is not.infringed. 
In paragraph 20 the learned Judge observ- 
ed that section 23 of the Act which gives 
provisions of the Act a paramount opera- 
tion, notwithstanding anything inconsis- 
tent therewith tontained in any other law 
for the time being in force will not super- 
sede a constitutional guarantee. 


6o. In M/s. Vrajlal Manilal and Go. and 
another v. State of Madhya Pradesh and others! 
the constitutional validity of section 5 of 
the Madhya’ Pradesh Tendu Patta 
(Vyapar Viniyaman) Niyamawali (1965) 
Rules 4 to 9 came up for consideration, 
and Shelat, J., as he then was, observed 
at page 135, para. 10 as follows :— 


“ The long title of the Act recites that the 
Act was enacted for regulating ‘“‘ the trade 
in Tendu leaves” by creating a State 
monopoly in such trade. Tradein Tendu 
leaves would consist of dealing in those 
leaves, i.e:, their purchase, and also trans- 
port of the leaves once purchased or sold 
would not prima facie be an organic or 
integral part of dealing in these leaves. 
It is something extraneous to dealing in 
these leaves something which takes place 
after the purchase of the sale thereof is 
completed and property in them has 
passed from the dealer to the purchaser, 
and therefore, does not form part of the 
trade in that commodity. That being so, 
the restrictions on their transport contain- 
ed in section 5 cannot be held to be the 
integral part of the trade monopoly, but 
as ancillary or incidental thereof, made 
for its effective enforcement. If that be 
so, it affects the right of the purchaser 
under Article 19 (1) (f) to hold and to 
dispose of the goods he has acquired — 
a right which is not correlated, as the 
right under clause (g), is, with the mono- 
poly which the section seeks to create. 
If follows, therefore, that such a provision 
would have to pass the test of reasonable- 
ness under clause (5) and the first part of 
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clause (6) of Article 19. That would also 
be the position in respect of Article 304 
(5). But, since the requirement of these 
provisions is the same the yardstick of 
reasonableness would be commo to all 
these cases. It is well recognised that 
when an enactment is found to infringe 
any of the fundamental rights guaranteed 
under Article 19 (1), it must be held to 
be invalid unless those who support it 
can bring it under the protective provi- 
sions of clause (5) or clause (6) of that 
Article. Todoso, the burden is on those 
who seek that protection and not on the 
citizen to show that the restrictive enact- 
ment is invalid.” 
At page 136, in para. 12 the learned 
Judge observed as follows :— 
e Tn our view, a permit system which 
regulates the movement of leaves pur- 
chased by a manufacturer of bidis from 
the unit where they are purchased to 
his warehouse, then to the branches and 
to the sattedars cannot upto that stage 
be regarded as unreasonable in the 
light of the object of the Act, the 
economic conditions prevailing in the 
State and the mischief which it seeks 


to cure.” 


In Ruslom Cowasjee Cooper v. Union of 
India, Shah, J., as he then was, at page 
599, para. 70 observed as follows : 


“In dealing with the validity of a law 
creating a State monopoly in Akadas 
Padhan v. State of Orissa*, this Court 
unanimously held, that the validity of 
a law creating a State monopoly which 
“ indirectly impinges on any other 
right’? cannot be challenged on the 
` ground that itimposes restrictions which 
are not reasonable restrictions in the 
interests of the general public. But if 
the law contains other incidental provi- 
sions which do not constitute an essen- 
tial and integral part of the monopoly 
created by it, the validity of these provi- 
sions is liable to be tested under the 
first part of Article 19 (6). If they 
directly impair any other fundamental 
right guaranteed by Article 19 (6), the, 
validity of those provisions will be 
tested by reference to the correspondin 
clauses of Article 19.” : 

I, {1920} 1 S.0.J. 564: AI.R. 1970 S.C. pt 
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The Court also observed that the essential 
attribute of the law creatmg a monoply 
will vary with the nature of the trade or 
business in which the monopoly is created. 
They will depend upon the nature of the 
commodity, the nature of trade im which 
it is involved and other circumstances. 
In Akadasi Padhan’s caset}, at page 707 
Gajendragadkar, J., i for the 
Court observed : 


“A law relating to a State monopoly 
cannot, in the context, include all the 
provisions contained im the said law 
whether they have direct relation with 
the creation of the monopoly or not. 
In our opinion, the said expression 
should be construed to méan the law 
relating to the monopoly in its absolute- 
ly essential features. If a law is 
passed creating a State monopoly, the 
Court should enquire what are the 
provisions of the said law which are 
basically and essentially necessary for 
creatmg the State monopoly. It is 
only ‘these essential and basic provi- 
sions which are protected by the latter 
part of Article 19 (6). If there are 
other provisions made by the Act 
which are subsidiary, incidental or 
helpful to the operation of the mono- 
poly, they do not fall under the first 
part of Article 19 (6). 


He also observed at page 705 


ere tee the amendment (First 
Amendment) clearly indicates that State 
monopoly in respect of any trade or busi- 
ness must be presumed to be reasonable 
and in the interests of general public”, 
so far as Article 19 (1) (g) is concerned. 
This was reiterated in Rashibart Panda v. 
State of Orissa?, Vrajlal Manilal and Co. v. 
State of Madhya Pradesh*, and Municipal 
Comm tite, Amritsar v. State of Punjab‘, 
The e cases dealt with the validity of laws 
creating State monopolies in the State. 
Clause (6) is however not restricted to a 
law creating State monopolies, and the 
rule enunciated in Akadast Padhan’s caset 
applies to all laws relating to the carrying 
on by the State of any trade, business, 


r. (1963) 2 S.C.R. (Supp.) 691 : (1964) ° 
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industry or service. By Article 298 the 
State is authorised to carry on trade which 
is competitive,.or excludes the citizens 
from that trade completely or partially 
from carrying on that trade, or the trade 
is competitive. Imposition of restrictions 
which are incidental or subsidiary to the 
apt es on of trade by the State whether 
to the exclusion of ‘the citizens or not, 
must, however, satisfy the test of the main 
limb. . 


It is thus seen that the law creating the’ 
State monopoly as such does not violat 
Article 19 (1) (g) because it leaves un- 
touched the right of the citizen, who had 
hitherto been carrying on his business, 
to carry on his business in oth 
spheres and the activities of such 
a citizen are not thereby killed. Bu 
in this case when the motor vehicle with 
which the citizen carries on his business, 
namely, plying for gain, is itself take 
away along with the equipment, spares, 
tools and also the workshop, leaving no 
traces of the business ma ee he 
had been carrying on, his right to carry 
on his business is infringed and the legis- 
lation which throws him out of the busi- 
ness cannot be protected under Article 
19 (6) of the Constitution of India. 
Further the provisions in the impunged 
Ordinance relating to the interregnum 
period contained in Clauses 14 to [7 
affect the petitioner’s right to transfer. 
the vehicle or deal with itin any manner 
he likes on notification and the require- 
ment that the vehicle should be sol 
only to the Government and none else 
at a price in accordance with the schedule 
to the Act, all these, in our opinion, 
result in the imposition of unreasona 
ble restrictions on the permit-holder’ 
right to carry on business and cannot 
protected under Article 19 (6) of th 
Constitution. - 











6r. We shall next consider the attack 
on the impugned enactment under 
Article 31. Article 298 confers power 
on the Executive of the Union and of 
each State to the carrying on of any 
trade or business and to the acquisition, 
holding ‘and disposal of property.: The 
present Article 298 replaced the original 
Article 298 by the Constitution (Seventh 
Amendment) Act, 1956. The amendment 
came into force on lst November, 


Ii) 


1956. The object of the amendment is 
stated as, follows :— i 


“To make it clear that the Union 
Government as well as the State Go- 
vernments, are competent to carry 
on any commercial or industrial un- 
dertaking whether or not it is related 
to a matter within the legislative com- 
petence of the Union, or, as the case 
may be, of the State. Similarly, the 
holding, acquisition and disposal of 
property and the making of contracts 
by the Union or a State could be for 
any purpose without constitutional 
impropriety. At the same time, the 
revised Article, provides that this 
extension of the executive power of 
the Union and of the State will be 
subject, in the former case, to legis- 
lation by the State and in the latter 
case, to legislation by Parliament.” 


In Halsbury’s Laws of England, Third 
Edition, Volume 7, at page 192, para. 
409, the. executive power is defined as 
follows :— 


e 409. ‘The Executive: Although the 
legislative, executive, and judicial powers 
are forma'ly distinct, it is not the case 
that legislative functions are exclusively 
performed by the Legislature, executive 
functions by the executive, or judicial 
functions by the judiciary. Executive 
functions are incapable of comprehen- 
sive definition, for they are merely the 
residue of the functions of Government 
after legislative and judicial functions 
have been taken away. They include 
in addition to the execution of the laws, 
the maintenance of public order, the 
management of Crown property and 
nationalised industries and services, the 
direction of foreign policy, the conduct 
of military operations, and the pro- 
vision or supervision of such services as 
education, public health, transport, and 
State assistance and insurance. In the 
performance of these functions, public 
authorities are bound to issue orders 
which are not for removed from legis- 
lations and to make decisions affecting 
the personal and proprietary rights of 
individuals which, while not strictly 
judicial,’ are quasi-judicial in character. 
Discretionary action of both these types 
must not be considered normal on the 
part of the executive, 
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In addition to these quasi-legislative and 
quasi-judicial functions, the Executive 
has also been empowered by the State to 
exercise functions which are strictly 
legislative and strictly judicial im 
character; and in certain instances, powers 
are exercised which appear to partake 
at the same moment of legislative, exe- 
cutive, and judicial characteristics, In 
view of the complexity of modern Go- 
vernment and the congestion of Parlia- 
mentary business, it is probably necessary 
that the Executive should exercise powers 
of subordinate legislation. Whether it 
should exercise purely judicial powers 
is more open tO question”. 










The power to carry on trade or busin 
is expressly declared as included ‘in ex 
cutive’ power. Questions have arisen 
as to whether the Government’s tradin 
activities authorised under its executi 
power should be regarded as a com 
mercial or a Governmental function. 
The only object of Article 298, as ex 
tracted above, makes it clear that n 
legislative authority is required merel 
to enable the Government to carry on 
any trade or business ; it does not inten 

to change the nature of the business and 
convert it into a Governmental function. 
The question whether Government would 
make a profit or not is irrelevant be- 
cause it has been established that there 
is nothing to prevent the Government 
to enter into a trade as a competitor 
against private traders with the motive 
of earning profit. The question, there- 
fore for corside:ation would be whether 
such function of a State Government 
can be treated as a Governmental func- 
tion for the purposes of Article 289 (3) 
of the Constitution, in the absence of a 
declaration of Parliament to that effect. 


62. The acquisition, holding and dis-. 
posal of property under Article 298 is 
the same as the acquisition, holding and 
disposal of prperty under Article 19 (1) 
of the Constitution. The provisions 
establishing Corporations or Com- 
panies have nothing to do with com- 
pulsory acquisition. 


63. As regards the question whether 
compulso: acquisition or requisition 
falling under Article 31 (2) and acquisi- 
tion and requisition of property occurring 
in List III, Entry 42 of the Seventh 
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Schedule should be for a “‘public purpose”? 
has been considered in India only in 
relation to land acquisition. It is con- 
tended that for trading purposes there 
cannot be compulsory acquisition. This 
is no doubt true and we will discuss this 
aspect a little later. In the land acqui- 
sition cases the question of public pur- 
pose now stands as follows :— 


t The expression ‘‘public purpose” 
is not capable of a precise definition 
and has no rigid meaning. The defi- 
nition of the expression is elastic and 
takes its colour from the statute in 
which it occurs, the concept varying 
with the time and state of society 
and its needs.” 


In The State of Bihar v. Kameshwar Singh}, 
it is stated that the point to be deter- 
mined in each case is whether the acquisi- 
tion is in the general interests of the com- 
munity as distinguished from the private 
imterests of an individual. Whatever 
jfurthers the general interests of the com- 
munity as opposed to the particular 
interests of the individual must be re- 
garded as a ‘ public purpose’ and the ex- 
pression has to be construed according 
to the spirit of the times in which the 
particular legislation is enacted. In 
determining whether a purpose is a 
public purpose, not only the present 
demands of the public, but also the future 
demands as may be fairly anticipated, 
should be taken into consideration, 
With the ownward march of civilisa- 
tion our notions as to the scope of the 
general interests of the community are 
fast changing and widening with the 
result that our old and narrower notions 
as to the sanctity of private interests of 
the individual can no longer stem the 
forward flowing tide of time, and must 
necessarily’ give way to the broader 
notions of the general interests of the 
community. In Somawant v. State of 
Punjab? Mudholkar, J. delivering the judg- 
ment on behalf of the Bench observed 
at page 163 that public purpose is bound 
tovary with the times and the prevailing 
conditions in a given locality, and there- 
fore, it would not be a practical proposi- 
tion even to attempt a comprehensive 
definition of it. Itis because of this that 

I. 1952 S.C.J. 954: ALR. 1952 S.G. 252 r 
2: - (B56): i 35: a SC. ie a 
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the Legislature has left it to the Govern- 
ment to say what is a public purpose 
and also to declare the need of a given 
land for a public purpose. In Nicholas 
on ‘ Eminent Domain’ Volume II, 
page 847, it is stated that if the use for 
which the land is taken by eminent 
domain is public, the taking is not in- 
valid merely because an incidental benefit 
will enure to private individuals. In 
Gundachar v. State of Madras1, Rajamannar, 
C. J., and Venkatarama Ayyar, J., held 
that the acquisition for digging of an 
irrigation channel which benefits a single 
individual is nevertheless a public pur- 
pose for which the land could be acquired. 
In Barkay v. State of Bombay*, it was stated 
that it is not essential that the entire com- 
ay or even any considerable por- 
tion thereof should directly enjoy or 
participate in the improvement, provided, 
the object of acquisition advances a public 
purpose. In Arora v. State of Uttar 
Pradesh and others’, relating to land 
required for a company for the construc- 
tion of textile machinery parts factory 
by Lakshmi Ratan Engineering Works 
Limited, Kanpur, Wanchoo, J., as he 
then was, observed at page 1240 as 
follows : 


“Then it is urged that the acquisition 
in the present case cannot be said to 
be for a public purpose imasmuch as 
the agreement between the company 
and the Government does not regulate 
or control the products of the com- 
pany in the interests of the public. We 
do not think it is the purpose of the Act 
that the agreement should provide 
for regulation or control of the products 
of a company, wich probably means 
that Government should control the 
quantum of production and distri- 
bution or the price of the produced: 
articles. This, in our opinion, is 
foreign to the purpose of the Act. 
All that the Act requires is that before 
land is transferred to the company by 
the Government, the agreement should 
provide that land would be used for 
purpose for which it was acquired 
and for no other. The Act has nothing 
i 

1. (1953) 1 M.L.J. 262: 66 L.W. 1062: A.I.R, 


1953 Mad. 537. ; 
2. (1961) 2 S.C.J. 392: AI.R. 1960 S.G. 1203. 
3. 1964 5.C. 1230 : (1964) 2 S.Q.J. 652, -7 
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to do with the control or regulation 
of the products of the company and 


gives no power to Government in 
that behalf.” 


In Agarwala and others v. State of West 
Bengal!, Shah, J., ashe then was, observed 
at page 1008 as follows : 


“ Acquisition of the appellant’s land 
was undoubtedly for construction of 
buildmg or work for the Sangha, and 
the Sangha is engaging itself in work, 
which is for a public purpose.” 


64. Mr. Chari next contended that 
whatever else may come under public 
purpose authorising acquisition, a trading 
corporation or a State Trade Organisa- 
tion, even if a wholly owned Govern= 
ment Company, cannot be authorised 
to get its plant and machinery or stock- 
in-trade by compulsory acquisition 
any more than any other limited 
company or partnership or individual 
can be so authorised. He further 
contended that in trading the State 
is in the same position as a private 
individual except for the one factor of 
obtaining partial or complete mono- 
poly bylaw according to Article 19 (6) ; 
otherwise, the Government could acquire 
compulsorily the stock-in-trade of any 
company doing business at a lesser price 
and sell the same at a higher price. 


65. In Cooper v. Union of India*, Shah, 
J., observed that if there is no public 
purpose to sustain compulsory acquisition 
the law violates Article 31 (2). If the 
acquisition is for a public purpose, subs- 
tantive reasonableness of the restrictions 
which includes deprivation may unless 
other wise established, be presumed. 


66. In the S'ate of Maharashtra v. Him- 
matbhai Narbheram Rao and others*, the 
Supreme Court considered the validity 
of section 385 of the Bombay Municipal 
Corporation Act III of 1888. Shah, J. 
while holding that the restrictions im- 
posed by the impugned law upon the 
right of the owner, however would 
satisfy for the reasons already stated, 
the test ‘of reasonableness under Article 


1, ALR. 1965 S.C. 995. l 
.2. 1970 S.Q. 564 : (1970) 1 S.G.J. 
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-g. £1970 S.C, 1157 > (1970) 1 S.G.J. 685. 
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19 (5), and he observed at page 1165 
as follows :— 
‘The question still remains whether 


the impugned law is void because it 
does not provide for payment of com- 
pensation for the loss occasioned to the 
owner of the carcass resulting from 
the extinction of his title thereto. Since 
the Amendment by the Constitution 
(Fourth Amendment) Act, 1955, 
Clauses (2) and (2-A) of Article 31 
deals with the acquisition or requisition- 
ing of property movable or immo- 
vable, for a public purpose. The 
acquisition or requisitioning of the 
roperty for a public purpose, ie., 
or using the property for some pur- 
pose which would be beneficial to the 
publ c. Ther ght guaranteed by Article 31 
(2) is that property shall not be compul- 
sorily acquired or requisitioned for 
a public, p .rp2se save by authority of 
law which provides for compensition for 
the property so acquired or requi- 
sitioned. The expression ‘‘ acquired 
or requisitioned for a public purpose”, 
means acquir.d or requisitioned for 
being appropriated to or used fora 
public purpose. But, the law which 
provides for extinction of the owner- 
ship and creation of an interest in 
the Corporation for the purpose of 
disposal of the carcass is not a law for. 


„acquisition of property for a public 


purpose; its primary purpose is of des- 
truction of the carcass in the public 
interest and not utilisation of the pro- 
perty for a public purpose. The case 
would not, therefore, fall within the 
terms of Article 3{ (2).” 


67. Our attention was next drawn to 
Clause 4 (3) of the Ordinance which 
runs as follows i f 


<% The stage carriages or contract 
carriages and other property vesting 
in the Government under sub-section 
(1) and sub-section (2) shall with 
effect on and from the notified date, 
he deemed to have been acquired’ 
for a public purpose.” 


Mr. V. K. T. Chari contended that there 
can be no acquisition under a ‘deeming’. 
provision. His contention is that nor- 
mally ina Land Acquisition Notification 
what the public purpose is wil! be staied in 
the Notification itself. The existence of a 
public purpose being a precondition, 
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for an Acquisition Law under Schedule 
7, List 3, Entry 42, it is not open to the 
Legislature to create a fiction as to a 
public purpose, and consequently, the 

ing provision that an acquisition 
is deemed to be for a public purpose 
cannot be presumed. In that view, 
the learned Counsel contends that clause 
4 (3) is invalid. We have referred to 
earlier what exactly is the meaning 
of a °* deeming provision” and the case 
law on the point. It is unnecessary 
to refer to them again. Wearein agree- 
ment with the contention of the learned 
Counsel. 


68. The learned Advocate-General who 
contended that the acquisition in this 
case is for public purpose referred to 
Hamubai Pramjee Patit v. Secretary of State 
for India in Council’, where the Privy 
Council referred to the sedan a a 
“ public purpose” and approv e 
arae of he judgment of Petchaloe J. 
in the judgment under appeal and 
their Lordship; extracted the said observa- 
tions : 

“General definitions are, I think, rather 
to be avoided where the avoidance is 
possible, and I make no attempt to define 
precisely the extent of the phrase 
public purposes’ in the lease ; it is 
enough to say that, in my opinion, 
the phrase, whatever else it may mean , 
must include a pupae that is, an 
object or aim, in which the general 
interest of the community, as opposed 
to the particular interest of individuals 
is directed and vitally concerned.” 


The learned Advocate-General then re- 
ferred to some passges in the State of 
Bihar v. Kameshwar Singh?, in support 
of his contention. The passages are 
in paras. 104, 105 and 106, where Das, J, 
after referring to the passages from Willis, 
on Constitutional Law, Cooley’s on 
Constitutional Limitations and corpus 
juris which we shall deal with later, as also 
the view of Batchelor, J., referred to the 
above and observed as follows at page 290, 
para. 106 : 


‘ From what I have stated so far, it 
follows that whatever furthers the 
pe ee eee 


1. LLR. 39 Bom. 279. 
2. 952S.C.J. 354: ALR. 1952 S.C. 252 at 
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general interest of the community 
as opposed to the particular interests 
of the individual must be regarded 
as a public purpose. With the onward 
march of civilisation our notions as to 
the scope ofthe general interests of 
the community are fast changing and 
widening with the result that our 
old and narrower notions as to the 
sanctity of the private interests of the 
individual can no longer stem: the 
forward flowing tide of time and must 
necessarily give way to the broader 
notions of the general interests of the 
community. The emphasis is un- 
mistakably shifting from the individual 
to the community. This modern trend 
in the social and political philosophy 
is well reflected and given expres- 
sion to in our Constitution.” 


The learned Advocate General placed 
considerabale reliance upon the obser- 
vations of one of us in W. P. No. 
784 of 1962, etc., batch. The oloi 
passage in the said judgment was reli 
upon : 

It was contended that in determining 
the ambit for this purpose, the more 
modern view of the American decisions 
rendered on the Fifth Amendment of 
the American Constitution that private 
property shall not be taken for public 
use without just compensation, should 
be kept in view, the modern view being 
that public use is not to be confined 
to public enjoyment or actual use by 
the public, but should be understood as 
public advantage, convenience or 
benefit to the public at larger or an 
appreciable section of the public, 
Dealing with this contention the 
Supreme Court observed at page 
772 as follows : 


“But we do not think it necessary to 
examine the American cases, cited 
before us, because the words in our statute 
are not in pari materia with the words 
used in the Fifth Amendment to the 
American Constitution. Now, so far 
as the words in the Act are concerned, 
it is to our mind perfectly obvious that 
it is the actual use of the work which 
the Act envisages and not tlte public 
benefit that might directly or indirectly 
arise from the use of the land acquired. 
This is clear from the words used 


1] 


both in section 40 (1) (b) and the fifth 
term of the agreement provided in 
section 4f...... These words, therefore, 
in the Act are clearly referable to the 
narrower view prevalent in America, 
which emphasises the use by the 
public of the actual work constructed. 
We are therefore of the opinion that the 
respondents can derive no advantage 
from the American cases cited on 
their behalf to show the wider in- 

retation of the words used in the 
Fifth Amendment to the American 
Constitution.” 


69. It is therefore, obvious that the 
decision of the Supreme Court was not 
on the question whether public purpose 
in Part IT' of the Land Acquisition Act 
should or should not be understood in 
the light of the modern view that public 
pwpose includes a purpose who is bene- 
ficial to the community at large 
or a considerable section, thereof. 
In fact in Smt. Somawanti and others v. 
The State of Punjab and Gujarat? 
the Supreme Court referred to the 
old and the modern views on the 
concept of public use or public purpose 
and ruled that the modern view should 
govern and pointed out: ‘Public pur- 
pose” as explained by this Court in Babu 
Barkaya s case®, means a purpose 
which is beneficial to the community. 


70. His next contention is that the natio- 
nalisation of public utility would fall 
under the law of Eminent Domain and 
in this context he referred to Nichols 
on Eminent Domain, Volume 2,JII Edi- 
tion, page 499. It is stated therein 
that Eminent Domain may be employed 
in aid of public travel by water as 
unquestionably as in the case of travel 
by land, and he sought to support the 
validity of the impugned Ordinance 
on the ground of the law of Eminent 
Domain. 


4x. The learned Advocate-General next 
referred to the various provisions of the 
impugned enactment and contended that 
the operators and persons interested 
are defined in the impugned Ordinance 
and all rights are worked out on the basis 
of vesti of the buses on the notified 
date, simifar to the provisions contained 





1. Petitions Nos. 246 to 
„2e (1961) 2 S.0,J. 392; 
34 


248. 
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in the Zamindari Abolition Act, In 
the Zamindari Abolition Act, there is 
no question of any estate having been 
purchased under the hire-purchase 
agreement as already stated and, there- 
fore, the concept of the right of a finan- 
cier under the hire-purchase agreement 
cannot be invoked in upholding the. 
validity of the impugned Ordinance. 
In the event of our taking a contr 

view on the applicability of Art. 39 W 
and (c) the learned Advocate-General 
sought to uphold the enactment by con- 
tending that the acquisition under the 
Ordinance is for a public purpose and 
the acquisition being in the interests 
of the public, the impugned , Ordinance 
could be saved either under Article 19 (6) 
or Article 31 (2) of the Constitution. 
The learned Advocate-General in seeking 
to equate “ public purpose’ with 
the interest of the public, referred to 
Dosa Satyanarayanamurthy v. The Andhra 
Pradesh State Road Transport Corporation? 
Subba Rao, J., as he then was, at page 
87 observed as follows 


“ Ordinarily, a State Transport Un- 
dertaking, compared with persons 
or private undertakings, should be 
in a better position than others to 

on the said services for the benefit 
of the public; administratively, finan- 
cially and technically it can be ex- 
pected to be in a far better position 
than others. It can provide more 
well-equipped buses, give better ameni- 
ties to the travelling public, keep 
regular timirgs, repair or replace the 


“buses in {emergencies. It may also 
employ efficient supervi staff to 
keep things going at an appreciably 


high standard.” 

We shall revert to this question as to 
how far public purpose could We equated 
to “the interests of the public’, again 
after briefly referring to some standard 
books among others. 


72. The learned Advocate-General re- 
ferred to some of the ee of the 
Air Corporation Act (XXVII of 1953), 
particularly sections 16, 17 and 35 in sup- 
port of his contention that there are 
similar provisions in respect of undertak- 


; S.G.R. 642 : 6 M.LJ. 
3.4.) o AE r Ana WR. Ea : ne) 
MEL (Ga) 226 ; (1963) 1 S.G.J. 539: f 
1961 S.Q. 82, 


966 


ings of existing air companies. for vesting 
the same in a corporation, effecting such 
vesting and for the payment of compensa- 
tion for such compulsory acquisition of 
the undertaking. In our view, compli- 
cations created by purchases under the 
hire-purchase agreements were not 
present in those enactments,and therefore, 
the analogy of the provisions of the Air 
Corporation Act has nothing to do with 
the impugned Ordinance. 


73. The learned Advocate-General next 
referred to Willis on Constitutional 
Law, page 817. The passage relied 
upon runs as follows :— 


“ In order to have an exercise of the 
power of Emiment Domain, private 
property must be taken for a public 
use. What is a public use? On this 
question there have been two view 
points. One may be called the older 
view point and the other the newer 
view point. According to the older 
view point, in order to have a public use, 
there must be a use by the public...... 
According to the newer view point, 
there isa public use if the thing taken 
is useful to the public. This makes 
public use for Eminent Domain 
practically synonymous with public 
urpose for taxation and somewhat 
Tike social interest for police power.” 


The learned Advocate-General next re- 
ferred to Cooley’s Constitutional Limita- 
tions, Vol. II, pages 1139-40. The 
passage runs as follows : 


“No satisfactory definition of the terms 
public use has ever been achieved by the 
Courts, Two different theories are pre- 
sented by the judicial attempts to des- 
cribe the subject to which the expression 
would apply. One theory of public use 
limits the application to “‘ employment”? 
—“occupation ”. The more liberal and 
more flexible meaning makes it synony- 
mous with ‘public advantages’, public 
benefit. A little investigation will show 
that any definition attempted would 
exclude some subjects —that properly 
should be included in —and include 
some subjects that must be excluded from 
the operation of the words ‘ public use’. 
As might be expected, the more limited 
application of the principle appears in the 
earlier cases and the more liberal applica- 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


tion has been rendered necessary by 
complex condition due to recent develop- 
ments of civilisation and the increasing 
density of population. In the very 
nature of the case, modern conditions and 
the increasing inter-dependence of the 
different human, factors in the progressive 
complexity of a community, make it 
necessary for the Government to touch 
upon and limit individual activities at 
more points then formerly.” 


The next reference by the learned Advo- 
cate-General was to Vol. 20 of Corpus - 
Juris, Article 30 at pages 552 and 553 
under the caption * what is a public 
use ??, The passage runs as follows : 


“No general definition, of what degree 
of public good will meet the constitutional 
requirements for a ‘public use’ can be 
framed, as it is, in every case, a question 
of public policy. The meaning of the 
term is flexible and is not confined to 
what may constitute a public use at an 
given time, but in general it may be said 
to cover a use affecting the public gene- 
rally, or any number thereof, as distin- 
guished from particular individuals. Some 
Courts have gone so far in the direction 
of a liberal construction as to hold that 
public use is synonymous with ‘ public 
benefit’, ‘public utility’ or ‘ public 
advantage’ and to authorise the exercise 
of the power of Eminent Domain to pro- 
mote such public benefit, etc., speci- 
fically where the interests involved are of 
considerable magnitude, and it is sought 
touse the power in order that the natural 
resources and advantages of a locality 
may receive the fullest development in 
view of the general welfare.” 


74- In our opinion, the words “ public 
purpose ” cannot be equated to “‘ interest 
of the public”. Ifland is acquired under 
the Land Acquisition Act for a stated 
purpose, just compensation is payable for 
the property acquired in terms of the 
Land Acquisition Act. But, if prop 

is AS for the purpose falling un 

Article 39 it is sufficient if the principl 
of, compensation are set out, and th 
justness of the compensation is not for th 
Court. In this case, we have held tha 





is not for a public purpose, by their 


If] 


the words that the acquisition must be, 
deemed to be for a public purpose. 
Further, the piopérty acquired is not 
land, but movable property which can be 
purchase lin the open market and wben 
such property, which is available for 
sale in the oper market, is sought to be 
acquired, in our opinion, the market 
ice of such property (vehicle) acquired 
hould be paid in order ‘o acquire the 
same, Cl.6 of the Ordi-ance and the 
rovisions of the Fir-t Schedule taken 
along with other provisions in the 
impugned Ordinance do not show that 
the market value is calculated for the 
property sought to be acquired, 


75. We are, therefore, of opinion that 
under the impugned Ordinance there is 
no ‘public purpose’ to sustain compul- 
sory acquisition, and therefore Article 
31 (2) is violated. 


46. Mr. Chari then developed this point 
from a different angle. He referred to 
Article 300 and drew a distinction bet- 
ween the sovereign and commercial func- 
tions of the Government. The distinc- 
tion was present even long before 1858. 
It is unnecessary to set out the consti- 
tutional provisions in any great detail. 
In 1765, the East India Company obtain- 
eda ‘ Diwani ’ from the Moghul Emperor 
and from that time upto 1858, the com- 
pany had a dual character, namely, that 
of a trader as well as of a sovereig’, inas- 
much as it obtained fiscal and general 
administration of the country from the 
Crown. In 1858, the Crown assumed 
sovereignty over India and took over the 
administration of India from the hands 
of the East India Company. Cases 
commencing from Peninsular and Oriental 
Steam Navigation Company v. Secretary of 
State} have considered these dual c- 
tions of the Government. In the State of 
Rajasthan v. Mst. Vidhyawati and another? 
relating to the State’s vicarious liability 
for tortious acts committed by Govern- 
ment servants, Sinha, G.J., traced the 
history of ‘Article 300 and the decision in 
the P. &® O. case: referred to above, 
and the subsequent decision on the point, 
and held at page 940 as follows :— 
“The immunity of the Crown in the 
United Kingdom was based on the old 





1. (1861) 5 Bom.H.O.R. Appendix A. 
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feudalistic notions of justice, namely, 
that the King was incapable of domg 
a wrong, and, therefore, of authorising 
or instigating one, and that he could 
not be sued in his own Courts. In 
India, ever since the time of the East 
India Company, the sovereign has 
been held liable to be sued in tort or in 
contract, and the common law im- 
munity never operated in India. Now 
that we have, by our Constitution 
established a Republican form of 
Government, and one of the objectives 
is to establish a socialistic State with 
its varied industrial and other activities, 
employing a large army of servants, 
there is no justification in principle or 
in public interest, that the State should 
not be held liable vicariously for the 
tortious act of its servant.” 


In Kasturi Lal Ralia Ram Fain v. The 
State of Uttar Pradesh, Gajendragadkar, 
G.J., observed at page 1046 as follows : 


“ Thus it is clear that this case recognis- 
es a material distinction between acts 
committed by the servants employed 
by the State where such acts are refer- 
able to the exercise of sovereig1 powers 
delegated to public servants, and acts 
committed by public servants which 
are not referable to the delegation of 
any sovereiga powers. If a tortious 
act is committed by a public servant, 
and it gives rise toa claim for damages, 
the question to ask is: was the tor- 
tious act committed by the public 
servant in discharge of statutory func- 
tions which are referable to, and ulti- 
mately based on the delegation of the 
soverciga powers of the State to such 
public servant ? If the answer is 
in the affirmative, the action for 
damages for loss caused by such tor- 
tious act will not lie. On the other 
hand if the tortious act has been com- 
mitted by a public servant in discharge 
of duties assigaed of any soverciga power, 
an action for damages would lie,” 


Again in para. 28 at page 1048, the Chief 
Justice observed as follows : 


“ It is not difficult to realise the signi- 
ficance and importance of making such 
a distinction particularly at the present 





1. (1965) 2S,G.J.318 : ATR. 1965 S.d. 1089. 
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time when, in pursuit of their welfare 
ideal, the Government of India natural- 
ly and legitimately enter into many 
commercial and other undertakings 
and activities which have no relation 
with the traditional concept of Govern- 
mental activities in which the exercise 
of sovereign power is involved. It is 
necessary to limit the area of these 
affairs of the State in relation to the 
exercise of sovereign power, so that if 
acts are committed by Government 
employees in relation to other activities 
which may be conveniently described 
as non-Governmental or non-sovereign 
citizens who have a cause of action 
for damages should not be precluded 
from making their claim against the 
State. That is the basis on which the 
area of the State immunity against 
such claims must be limited ; and this 
is exactly what has been done by this 
Court in its decision in the case of 
State of Rajasthan,”?+ 


In State of Madras represented by the Govern- 
ment Transport, a. v. Employees? State 
Insurance Corporation, white A the Insurance 
Inspector, E.S.I.G., Madras Kailasam, J. 
observed in para. if, page 384 as follows : 


“ Admittedly, the established rights of 
the Crown are not affected by holding 
the Government Transport, which is 
running a business liable to indemnify 
the Employees’ State Insurance Corpo- 
ration. So also, the Act cannot be 
attacked on the ground that it was not 
made for the preservation of public 
rights and it would be absurd to ex- 
clude the State from the liability as the 
State is intended for public good. 
The Employees’ State Insurance Act 
was passed for providing benefits to 
employees in case of sickness, mater- 
nity and employment injury "and for 
making provisions for certain other 
matters. The State employing itself 
in the business of road transport, by 
virtue of section 43 (4) of the Motor 
Vehicles Act, cannot be said to be 
discharging any functions of the State, 
and there is no reason why the State 
should not be made liable for an injury 


I. (196 3.0.J. 307 : ALR. 1962 S.G. 933. 
2. 3 D a66) 2 Mad. 517 : (1968) 2 Lab È, 
J. 305 : AIR- 1967 Mad, 372. 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


for which a third person ing on 
the business of road transport would 
be liable.” 


In the Andhra Pradesh State Road Transport 
Corporation, by tts Chief Executive Officer, 
Hyderabad v. The Income-tax Officer, B.I.B. 
Ward, Hyderabad and another} in which 
the question of exemption from liability 
of the income of the Andhra Pradesh 
Road Transport Corporation established 
under the Act from Union taxation came 
up for consideraticn, At page 1498, para. 
21, Gajendragadkar, C.J., who delivered 
the judgment on behalf of the Bench, 
observed as follows : 


“ There is no doubt that the bulk of the 
capital is contributed by the State Govern- 
ment and a small proportion by the 
Central Government, and in that sense, 
the majority of shares, are at present 
owned by the State Government. There 
is also no doubt that the Corporation is 
a State-controlled Corporation in the 
same sense that at all material stages and 
in all material particulars, the activitiy 
of the Corporation is controlled by the 
State; but, it is clear that all other citizens 
may be admitted to the group of share- 
holders, and from that point of view, the 
Act contemplates contribution of the 
capital for the Corporation not only by 
the Central and the State Governments, 
but also by the citizens. The main 
point which we are examining at this 
stage is: is the income derived by the 
appellant from its trading activity, income 
of the State under Article 289 (1)? 
In our opinion, the answer to this ques- 
tion must be in the negative. Far from 
making any provision which would make 
the income that of the State, all the rele- 
vant provisions emphatically bring out the 
separate personality of the Corporation 
and proceed on the basis that the trading 
activity is run by the Corporation and 
the profit and loss that would be made 
as a result of the trading activity would 
be the profit and loss of the Corporation. 
There is no provision in the Act which 
has-attempted to lift the veil from the 
face of the Corporation and thereby 
enable the shareholders to claim that 
despite the form which the orggnisation 
has taken, it is the shareholders who run 
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the trade and who can claim the income 

coming from it as their own.”’ 

77 It is thus clear that the distinction 
tween the trading activity of the 


Government and the Sovereign functions 
of the Government has been maintained. 


In Doraiswami Goundar v. The State of 


Madras, by the District Collector, North 
Arcot at Vellore! (unreported), we had 
occasion to consider the above decisions 
in a suit filed for damages for malicious 
prosecution against the State and the 
liability of the State therefor. We follow- 
ed the decision in State of Rajasthan v. 
Mst. Vidyawati? and held that the proper 
test in such cases is whether such a suit, 
if laid before 1858, against the East 
India Company would have been main- 
tainable and that if the answer is ‘ yes’, 
the suit will lie. 

478 We are of opinion that the acquisi- 
tion in the present case being to enable 
the Government to carry on the trade 
of running buses and such business not 
being for a Government purpose, the 
acquisition is not for a public purpose 
and the restrictions on the carrying on 
of a business imposed on the petitioners 
cannot be said to be reasonable. While 
Chapter IV-A of the Motor Vehicles Act 
in so far as it allows the Government or 
any Corporation created by them to 
carry on trade and allows the permits 
to lapse on the expiry of the period with- 
out granting renewals leaving the vehicles 
intact with the owner, has been held to 
be reasonable, the impugned enactment, 
in so far as it seeks to acquire the vehicles 
themselves, cannot be upheld, as they are 
not reasonable restrictions imposed in the 
interests of the general public. We have 
earlier dealt with the question as to how 
the various provisions in the ies hare 
Ordinance are unreasonable when deal- 
ing with each of the provisions of the 
impugned Ordinance. 


49. Mr. V. K. T. Chari then contended 
that the cases arising under the Land 
Acquisition Act and relating to the aboli- 
tion of Zamindaries, all of which relate 
to land, cannot afford any basis to the 
acquisition of movable property like 
motor vehicles. The contention is that 
immovable property is limited geo- 
a a eke Ae a, 
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graphically, while movable property is 
available in the market for purchase, 
and therefore, compulsory acquisition 
of movable property cannot be resorted 
to in acquiring such property. The 
learned Counsel further referred to the 
provisions of the Essential Commodities 
Act, 1955 and the Industrial Develop- 
ment Act and Regulation, 1951, and 
contended that fixation of price was pér- 
mitted under the various enactments and 
that after the 25th Amendment, this 
question has assumed very great impor- 
tance. 


80. In page Electric Supply Cor- 
poration, Lid. v. The State of Andhra Pradesh! 
the question which arose was as to the 
validity of an order in writing, dated 2nd 
September, 1450, made by the Govern- 
ment of Madras declaring that the under- 
taking of the appellant company should 
vest in the Government on a ified 
date under the Madras Electricity Supply 
Undertakings (Acquisition) Act (XLIII 
of 1949). The validity of that order 
was questioned. It was contended that 
the Act was beyond the legislative compe- 
tence of the Madras Legislature. The 
High Court rejected the petitioner’s 
contention and held that the law was, in 
pith and substance, a law with respect 
to electricity and was, therefore, within 
the legislative competency of the Provin- 
cial Legislature. The contention 
before the Supreme Court was that the 
Act was ultra vires, because the acquisition 
of the electrical undertaking was not a 
legislative item in any of the three Lists 
in the Seventh Schedule to the Govern- 
ment of India Act, 1935. The Supreme 
Court upheld the contention, and Das, J. 
who delivered the judgment on behalf of 
the Bench observed as follows at page 
253 : 


“ It is, therefore, clear that although 
Parliament expressly entrusted the 
Provincial Legislature with power to 
make a Jaw with respect to compulsory 
acquisition of land, it did not straight- 
away grant any power, either to the 
Federal Legislature or the Provincial 
Legislature, to make a law with respect 
to compulsory acquisition of a commer- 
cial or industrial undertaking, but left 
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it to the disciction of the Governor- 
General to empower either of the Legis- 
latures to enact such a law. There is 
no suggestion that the Governor- 
General, had, in exercise of his discre- 
tionary powers under section 104, 
authorised the Madras Legislature to 
enact the impugned Act and, therefore, 
the Act was prima facie, heyond the 
legislative competency of the Madras 
Legislature.” 


81. In Mis. West .Ramnad Electricity 
Distribution Co., Lid. v. The State of Madras 
and another! the validity of the Madras 
Electricity Supply Undertakings (Acquisi- 
tion) Act (XXIX of 1954) and the notifica- 
tion issued thereunder came up for con- 
sideration and the attick was 1eg-rding 
the vires of ‘he acts done under the earlier 
Act of 1949 under the saving pro- 
vision, Gajendr7g-dkar, J. as he 
then was, who delivered the judgment on 
behalf of the Bench, upheld the validity 
of the Act and the notification issued 
under the prior Act. 


82. Mr. Chari in dealing with the provi- 
sions dealing with compulsory sales to 
the Government referred to a series of 
decisions wherein the validity of com- 
pulsory contracts as contravening Article 
19 (1) (f) and (g) came up for considera- 
tion and his contention was that such 
sales were in effect no sales at all. 


83. In M/s. New India Sugar Mills Lid. v. 
Commissioner of Sales Tax, Bihar?, Shah, J. 
as he then was, expressing the majority 
view stated that the requirements for 
entering into a valid sale were not present 
in the case in question when no offer 
to purchase sugar and no acceptance of 
any offer by the manufacturer, that the 
manufacturer was, under the Control 
Order, left with no volition, that he could 
not decline to carry out the Order, that if 
he did so, he was liable to be punished 
for breach of the Order and his goods 
were liable to be forfeited and that, 
therefore, no sale was concluded. A simi- 
lar question came to be corsidered in 
Rirkness v. John Hudson and Co., Lid.3 
whereir Viscount Simonds observed at 
page 349 as follows :— 
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“ There are aspects of a so called compul- 
sory sale which clearly distinguish it 
from a sale stricto sensu, and I am not 
satisfied that without some context to 
aid it the word “sale” ip an Act of 
Parliament should be held to include a 
transaction which is more accurately, and, 
I think now, more commonly, described 
as a compulsory acquisition. But, how- 
ever, this may be, the operation of the 
Transport Act, 1947, is widely different 
from that of the Acts to which I have 
referred: It has not thoe elements 
which, in some degree, arsimilate a com- 
pulsory sale to a sale simpliciter, and make 
the name, if a misnomer, at least a con- 
venient misrom*r, It was easy to des- 
ciibe it as a purchase or sale with the 
qualifying adjective ‘‘compusory’’, a 
transaction in which the parties were 
placed in a position to negotiate, and, 
apart from the power of compulsion in 
the background, were not urlike an ordi- 
nary vendo: and purchaser, These ele- 
ments, as I say, are wholly lacking in the 
transaction under view, and it is, in my 
opirion, an illegitimate use of language 
to say that, because an ac usition under 
the p:ocedure of the Lands Clauses Acts 
is spnker of as a compulsory sale, there- 
fore this trarsaction is a sale.” , 


In Andhra Sugars Ltd. and others v. State of 
Andhra Pradesh ond otherst, relating to the 
validity of the Andhra Pradesh Sugar- 
cane (Regulation of Supply and Pur- 
chase) Act, (XI V of 1961), Bachawat, J., 
who delivered the judgment on behalf of 
the Bench distinguished Kirkness v. John 
Hudson & C.. Ltd.* and held that a valid 
cortract was formed between the parties 
and that the State legislature was compe- 
tent to tax the purchases made under such 
a contract. The above decisions relate 
to compulsory contracts entered into 
between the parties. We are of opinion 
that there is considerable force in the 
contention of the learned Counsel. 


84. The next ground of attack by Mr. 
Chari is that the provisions of the Ordi- 
narce are hit at by Article 14. Th 
contertion is that in respect cf a matte 
falling under the Concurrent List. (Lis 
III of Seventh Schedule), the State has 
now made a law on a matter Where th 


1. (1968) 1 S.C.J. 694: ALR. 1968 §,G, 599, 
2, (1955) 2 AUER 84h) one 
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Centre has already made a law, and that 
the State Law in providing various restric- 
tions is discriminatory. According to 
him, the test to be applied in such cases 
is whether the impugned State Law, if it 
had been made by the Centre for the 
purposes of the State, would be discri- 
minatory. In other words, the conten- 
tion is that there is discriminatory legisla- 
tion between bus operators operating in 
the particular State where such legislation 
is sought to be introduced and operators 
outside that State and consequently, 
Article 14 is infringed. There is consi- 
derable force in this contention. Obvi- 
ously, if such law is made by the Centre, 
the restrictions imposed by such law on 
bus operators in the State to which the 
law purports to apply will be discrimi- 
natory. The learned Advocate-General 
sought to meet this point by contending 
that bus operators in Tamil Nadu are a 
class by themselves, and there is no discri- 
mination among the bus operators in 
Tamil Nadu and that consequently, 
there is no discrimination. We are un- 
able to agree with the contention of the 
learned Advocate-General and we are of 
opinion that Article 14 is contravened. 


85. The learned Advocate-General 
further contended that every law is 
subject to Article 13 and in dealing with 
the validity of a law as contravening 
Article 14, he referred to two decisions 
one in the State of Madhya Pradesh v. G. C. 
Mandawar+ and the other in Purshottam 
Gavindji Halai v. Shree B. M. Desai, Addi- 
tional Collector of Bombay and others? dealing 
with the question whether the scale of 
dearness allowance recommended by the 
Central Pay Commission and sanctioned 
by the Central Government, being differ- 
ent from the dearness allowance sanction- 
ed by the State Government, is hit at 

Article 14. The Supreme Court 
held that the sources of authority for the 
two statutes being different, Article 14 
can have no application. We are of 
opinion that the above decision is dis- 
tinguishable. Similarly, in Purshot'am 
Govindji Havai v. Shree B. M. Desai, Addi- 
tional Collector of Bombay and others? where 
different Land Revenue Recovery Acts 
were prevalent in different States, the 
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provisions of the one being stricter than 
the provisions in the other, the question 
arose whether Article 14 is contravened 
and the Supreme Court repelled the 
contention. We are of opinion that this 
decision is also distinguishable from the 
facts of the present case. Further, 
are of opinion that even regarding the 
choice as to, in which order, the Districts 
are to be notified, we do not find sufficien 
nexus between the districts where smaller 
number of motor vehicles are run and 
the object sought to be achieved under 
the Act. During the five year period, 
operators of one district are sought to 
be discriminated against operators in 
another district. 


86. We shall next refer to the other 
contentions of the learned Advocate- 
General. His contention is that road 
transport is a public utility concern simi- 
lar to shipping, air transport, railway 
transport, electricity, etc. and except 

, all other modes of trans- 
port have been nationalised. The learn- 
ed Advocate-General referred to Hals- 
bury’s Laws of England, Volume 33, 
Third Edition, page 393, para. 658, which 
runs as follows :— 


“ In 1947 the British Transport Com- 
mission was set up and charged with a 
general duty of providing, or securing 
or promoting the provision of, an 
efficient, adequate, economical and 
properly integrated system of public 
inland transport for passengers and 
goods. It was empowered to 

goods and passengers by road, and its 
many ancillary powers included that 
of acquiring by agreement any road 
transport undertaking and any securi- 
ties of any body corporate carrying on 
or about to carry on a road transport 
undertaking ”. 


His contention is that nationalisation is 
the order of the day, and he referred to 
the provisions of Chapter IV-A and the 
Madras enactments, viz., Madras Act 
XVI of 1971 providing a ceiling of 10 
permits and Act XXXVII of 1971, deal- 
ing with the operators owning more than 
50 permits, etc. The learned Advocate- 
General contended that the Tamil Nadu 
State is the first State in the country, 
where buses have been acquired and that 


the acquisition of buses is perfectly valid, 
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87. The learned Advocate-General next 
contended that the impugned Ordinance 
did not deal with ownership of property, 
and im that connection referred to Sal- 
mond on Jurisprudence, Twelfth Edition 
at page 412 in regard to the meaning of 
the term “ property ’’. The term “‘pro- 
perty” has several meanings. In its widest 
sense,—Property includes all a person’s 
legal rights, of whatever description. 
Ina second and narrower sense, Salmond 
says that property includes not alla 
person’s rights but only his proprietary, 
as opposed to his personal rights. In a 
third application, it is stated that the 
term includes not even all proprietary 
rights, but only those which are both 
proprietary and in rem and finally, in the 
narrowest use of the term, it includes noth- 
ing more than corporeal property, that 
is to say, the ent of ownership in a 
material object, or that object itself. The 
contention of the learned Advocate- 
General is that the word “property” 
should not always be confined as including 
all a ’s legal rights, of whatever 
description and thatitcould be construed 
in a narrower sense, as pointed out by 
Salmond. We are unable to accept his 


contention, as the rights of the financier- 


owner aresoughtto be taken away with- 
out reference to the owner and the rights 
of the permit-holder unreasonably and 
not for a public purpose. 


88. The learned Advocate-General next 
laid considerable stress on Article 358 
of the Constitution and contended that 
while a Proclamation of Emergency is 
in operation, nothing in Article 19 shall 
restrict the power of the State to make 
any law or to take any executive action 
during the pendency of the proclama- 
tion of Emergency. This question has 
come up for consideration a number 
of times and the Supreme Court has re- 
frained from expressing a final opinion 
on this question. In Makhan Singh 
Tarsikka v. The State of Punjab1, the 
difference between Article 358 and Article 
359 was pointed out. The validity of 
the Gujarat Agricultural Produce Mar- 
kets Act, 1964, was sought to be sustained 
under Article 358, and their Lordships 
had not finally expressed any opinion 
on the question. A similar question 
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came up for consideration in the State 
of Maharashtra and others v. Lok Chikshan 
Sanstha and otherst, and this question 
again was raised. Vaidialingam, J., 
o ed at page 595 as follows : 


“Therefore, it will be seen that during 
the period when a Proclamation of 
Emergency is in operation, Article 19 
will not operate as a bar in respect 
of any law or any executive action 
coming within the terms of Article 358. 
Wa will be showing in the latter part 
of the judgment that clauses (1) and (2) 
of rule 3 read with the various instruc- 
tions issued by the State cannot be 
considered to be vague or ambiguous 
as erroneously held by the High Court. 
These instructions, in so far as they 
go, are perfectly valid, and the 
State Government was competent 
to issue these executive instructions 
for the guidance of the educational 
authorities dealing with applications 
for grant of permission to start schools, 
If so, it follows that the view of the 
High Court that Article 358 does not 
save clauses (1) and (2) of rule 3 is 
erroneous. In this view, Article 19 
could not have been invoked by 
the writ-petitioners during the period 
when the Proclamation of Emergency 
was admittedly in operation. As 
Article 19 is thus out of the picture, 
the question whether clauses (1) and 
(2) of rule 3 imposed reasonable res- 
trictions and are thus saved, does not 
arise for consideration.” 


In Raval and Co. v. Ramachandran and 
others*, which related to the constitutional 
validity of the Madras Buildings (Lease 
and Rent Control) Act (XVIII of 1960), 
Anantanarayanan, Offg. C. J., delivering 
the judgment on behalf of the Full Bench 
referred to the judgment in Makhan 
Singh v. State of Punjab®, and fan Mahomed 
Noor Mohamed v. State of Gujarat*, The 
learned Ju referred to the passage 
in A.I.R. 1966 S.C. 385 which ran as 
follows :— 


“,...the President of India having de- 
clared in the month of December, 1962 
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a state of Emergency in exercise of 
the powers reserved under the Consti- 
tution, the right to enforce the fun- 
damental rights guaranteed under 
Article 19 of the itution remains 
suspended by virtue of Article 358 
for the duration of the period of the 


Emergency.” 


There, the contention was that Article 
358 will not preclude the landlord from 
seeking to establish that the impugned 
Act infringed Article 19 in certain 
respects and that it must be struck down 
to that extent. That contention was 
upheld. 


89. The defence of India and every 
part thereof including preparation for 
defence and all such acts as may be ‘con- 
ducive in times of war to its prosecution 
and after its termination, to effective demo- 
- bilisation, is Entry I, List I of the Seventh 
Schedule. In the Supreme Court deci- 
sion referred to above, the Supreme Court 
went into the merits of the case and the 
scope of Article 358 was not finally 
decided, Article 358 proceeds on the prin- 
oe that during an Emergency, the power 
of the State to control persons and pro- 
perty has to be greater than in ordinary 
times. This consideration would apply 
only to: firstly Government control in 
the region of public law ; and secondly 
to legislation enacted by reason of the 
Emergency. The contention of Mr. Chari 
is that Emergency can have no impact 
on legislation as to matters of private law 
—example List II, Entry 18, List III, 
Entry 5,etc. On a construction of Article 
358, it was contended that it would 
apply to a law occasioned by the parti- 
cular Emergency referred to in the Pro- 
clamation under Article 352 and that a 
final acquisition like that provided in the 
impugned Ordinance would not fall 
within Article 358 at all. 


go. Our attention was also drawn to the 
article written by Mr. V.K. T. Chari, on 


Pandurang Dhondi v. Maruti Hari Fadhao!, - 


where the scope of Article 358 has been 
fully examined. We derived consi- 
derable: assistance from the said article 
andin our view, the contention of 
Mr. Ghari, has to be accepted. Whatever 
may be the position, we heard arguments 





1. (1966) 1 S.C.J. 1: ALR. 1966 S.C. 183. 
35 


KANNAPPA CHETTI 2. STATE OF TAMIL NADU (Raghavan, 7.) 


273 


on all the contentions put forward, and 
we have dealt with them on merits also. 


gt. Mr. K. Parasaran, the Standing 
Counsel for the Central Government who 
followed the learned Advocate-General 
incidentally contended that the pro- 
visions or the Ordinance really fall under 
Article 39 (b) and (c) of the Constitu- 
tion. His contention was that the term 
€ material resources’ is of wider import 
than ‘natural resources’ and therefore, 
the acquisition of motor vehicles is justi- 
fied. But, the fallacy in the reasoning 
adopted by the learned Counsel is that 
such material resources must be owned 
by the community and in order to sub- 
serve the common good, such resources o: 


‘the community have to be pooled and 


distributed. It cannot be said that the 
motor vehicles running in the State 
belong to the community, and therefore 
the wider import that is sought to be, 
given by the learned Standing Counsel 
cannot be accepted. 


92. The learned Counsel next referred 
to the question that the assent of the 
President having been given, it is not 
open to judicial review. The complaint 
of Mr. Chari, in this behalf was that the 
common counter-affidavit filed in the 
batch of writ petitions on behalf of the 


‘Central Government is very laconic, 


and the deponent of the affidavit, instead 
of stating as to what materials were 
placed before the President before ob- 
ini the assent contented himself 
by stating that the required instructions 
were sought for and given properly and 
valid’y. i 
93- Mr. Chari referred to the allegations 
in the counter filed on behalf of the Union 
Government and contended that when 
a cific allegation is made of fraud 
misrepresentation in securing the 
President’s assent, the deponent of the 
affidavit, instead of specifically stating 
what materials were placed before the 
President for securing his assent, made a 
blanket statement without g ving details 
and calling upon the petitioners to strictly 
prove the allegations. In our view, 
the counter-affidavit could have been 
more specific, especially as the President’s 
assent not being a formality, as stated by 
us already, is required to be given after 
scrutiny of the provisions of the Ordinance 
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sent to him with reference to the existing 
law and after satisfying himself as to the 
validity of the impugned provisions. 


94- In our view, this question does not 
assume great prominence, as the impu- 
gned Ordinance has been replaced by the 
Act. 


95- We heard the writ petitions and 
reserved the judgment on 6th March, 
1973. Even during the hearing of the 
Writ Petitions, the Tamil Nadu Stage 
Carri and Contract Carriages (Ac- 
quisition) Bill, 1973 was under discus- 
sion in the Legislature. Mr. V. K. T. 
Chari, appearing for the petitioners made 
a statement that in case judgment is 
not delivered before 14th March, 1973 
on which date, the Ordinance will lapse 
and in case, the Ordinance is replaced 
by an enactment, his argument on the 
Ordinance may be treated as arguments 
questioning the enactment itself. He 
eee filed a petition seeking to 
amend the prayer in the writ petition 
already filed in the following terms : 


“ The petitioner herein prays that this 
Hon’ble Court may be pleased to issue 
a writ of mandamus or any other ap- 
ropriate writ, order or direction, for- 
bearing the State of Tamil Nadu from 
im any manner, applying or enforcing 
any of the provisions of the Tamil Nadu 
Ordinance of 1973 or the Tamil Nadu 
Stage Carriages and Contract Car- 
riages (Acquisition) Act, 1973, that 
is to cay, from enforcing sections 4, 
15, 16 and 17 of the said Ordinance or 
Act or issuing any Notification under 
section Í (4) (b) or section 4 etc.” 


We are ordering the applications filed in 


each of the writ petitions. 
96. We may observe that there is not 


any material difference between the im- 
pugied Act and the Ordinance, sought 
to be replaced. We may, however, 
point out that in a batch of writ petitions 
Raheem Roadways, Periyakulamv. R. T. A., 
Madurai1, seeking to maintain the 
status quo filed by the State Carriage Ope- 
rators permitting them to continue to 
operate on the routes on the temporary 


1, W.P. Nos. 493 of 1973, 295 of 1973 etc. 
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permits under section 16 of the Ordi- 
“nance, we considered the scope of sec- 
tion 16, and observed as follows : 


“ We have carefully considered the 
language employed by section 16. in- 
dependently of and in conjunction 
with the rest of the provisions of the 
Ordinance which we have noticed 
in the earlier part of this judgment. 
The opening words of section 16 mean 
that, for the purpose of entitlement 
thereunder, neither the provisions in 
the Ordinance except section 16. itself, 
nor the provisions in the Motor 
Vehicles Act, can be looked into. In 
considering whether an operator will 
be entitled to a temporary permit u-der 
the Motor Vehicles Act, the Ordin- 
ance and the Motor Vehicles Act will 
have to be put aside. The right to 
a temporary permit, therefore, en- - 
- tirely arises in terms of section 16. No 
doubt, section 16 says that such tem- 
poen permit will be under the Motor 
ehicles Act. This is what is strongly 
relied on by the learned Advocate- 


General. But, then, his argument 
overlooks the opening words of the 
section, namely, “notwithstanding 


anything contained in the Ordinance 
or in the Motor Vchicles Act.” Their 
effect is that section 16 is a law unto 
itself, irrespective of whatis contain-d 
in the Ordinance or in the Motor 
Vehicles Act. It follows, that, for the 
purprse of grant of temporary per- 
mits the only provision that can be 
‘looked into is section 16 itself and, 
once an operator is entitled to a tem- 
po ee it will be granted to 
im under the provisions of the Motor 
Vehicles Act. It is only for sucha 
limited purpose that the Motor Vehi- 
cles Act, will come in aùd not for any 
other consideration. Also, we notice 
that, in order to get the entitlement, 
three factors have got to be satisfied. 
They are: (1) The claimant must be 
a stage carriage operator or con- 
tract carriage operator; (2) He must 
be running a stage carriage or a con- 
` tract carriage in the State;-(3) The 
stage carriage, in respect of which 
a temporary permit is claimed’ ‘must 
be one liable to be acquired under the 
Ordinance. Itis not stated in sec- 


tion 16 that the stage carriage for which 


11) 


a temporary permit can be given, 
should be one which is running. Not 
running any stage carriage is in respect 
of the operator who claims a temporary 
permit and not in respect of a stage 
carriage. Provided the three require- 
ments are satisfied, a stage carriage, 
whether it is running or not, will be 
entitled to a temporary permit.” 


After this Order was pronounced on 8th 
February, 1973. the proviso to sectior 16 
was introduced in the following terms :— 


. “ Provided that nothing contained in 
this section shall entitle any stage car- 
riage operator or contract carriage 
operator to obtain any temporary 
permit in respect of any area or route 
or portion thereof specified in a scheme 
published at any time (whether before, 
on or after the [4th January, 1973) 
under sectioa 68-C of the Motor 
Vehicles Act.” 


This is the only substantial difference 
between the impugned Ordinance and 
the Bill which subsequently became law. 
In our.view, the proviso now added in 
the Act and the main part of Clause 16 
when read together cannot affect the 
view expressed by us in the batch of writ 
petitions referred to above. 


97- We have considered the attack 
“both by the operator and the financier 
on the several provisions of the impugned 
Ordinance. The subject of the attack 
is on almost all the provisions and we 
sustained the attack on the provisions 
both from the point of view of the 
financier, as also that of the ope ator. 
In dealing with the attack by the 
financier we have held that the financier 
under the hire-purchase agreement, wh? 
is a real owner, has been totally ig red, 
that his right to seize the vehi le, o2 
default of payment of instalments by 
the hirer and sell the same to realise his 
dues, has been seriously curtailed and 
that under the provisions relating to 
compensation the financier does not 
get the money advanced by him in terms 
of the hire-purchase agreement. In 
dealing with the attack of the operator 
we hetd.that the interim provisions subs- 
tantially curtail his rights and the vehicle 
is sought to be acquired by the State for 
a sum fixed by them without his haying 
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any say in the matter. In effect, we 
have struck down most of the provisions, 
and the remaining provisions, are .de- 
paaa upon the provisions which we 
ave held to be unconstitutional and 
which are so inextricably connected 
with the provisions struck down. . We 
are opinion that no part of the enact- 
ment could be saved. 


98. We shall now summarise our con- 
clusions on the several questions raised : 


(1) Clause 4 of the Ordinance in so far 
as it vests in the Government the vehicles 
on notification free of all encumbrances 
inclusive of the hire-purchase agreements 
is void for the reason that the real owner 
under the hire-purchase agreement has 
been totally ignored. 


(2) In enacting the impugned Ordinance 
the position of the financier or the hirer 
has not been properly envisaged. 


(3) The interim provisions viz., Clauses 14 
to 17, as to the rights of the financier 
under the hire purchase :greement to 
seize the vehicle covered by the agreement! 
for default in payment of future instal- 
ments and for preventing the financier 
from bringing the vehicle to sale and com- 
pelling the fimancier to sell the vehicle 
only to the Government in accordance 
with the provisions contained in Schedule 
I, are void. 


(4) From the point of view of the opera- 
tor the interim provisions precluding 
him from selling the vehicle to any one 
of his choice at a competitive price are 
invalid. 

(5) Further the other provisions relating 
to the issue of temporary permits and 
other interim arrangements also curtail 
his rights. 


(6) The provisions relating to payment 
of compensation affect both the operator 
and the financier seriously. 


(7) Clause 31 in seeking to override the 
provisions of the Central enactments, 
namely, the Motor Vehicles Act, th 
Hire Purchase Act, etc., is void. 


B The declaration made under Cla 

2) of the Ordinance is open to scrutin 
by Courts as to whether the Articl 
referred to are attracted, 
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vehicles, its accessories, 
the workshop etc., sought to be acquired 
under the inance do not fall under 
the description ‘material resources’ of 
the community contained in Article 
39 (b) and further Article 39 (c) invoked 
on behalf of the Government is equally 
inapplicable. 

(10) On the question whether the assent 
is valid or vitiated it is unnecessary to 
give a finding, as the Ordinance has been 
replaced by an Act. 


(11) The provisions of the Ordinance 
are discriminatory and contravene 
Article 14. 

(12) The provisions of the Ordinance 
impose unreasonable restrictions upon 


(9) The motor 






Article 19 (6). 


(13) There is no public purpose justifying 
compulsory acquisition of the motor 
vehicles. 

(14) The provisions of the Ordinance 
contravene Article 31 (2). 


(15) The State cannot rely upon Article 
350 of the Constitution of India as the 
impugned enactment does not relate 
to a matter falling under Entry I of List 
I of Schedule VII of the Constitution. 


g9- The result is : we strike down the 
provisions of Ordinance I of 1973 and 
Madras Act XII of 1973 which replaced 
the Ordinance as being unconstitutional. 
The writ petitions are accordingly 
allowed with costs of Rs. 200 in each 
of the wiit petitions forming part of 
this batch payable by the 1st Respondent, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :—S. Maharajan, F. 


The Vanguard Insurance Co. Ltd. 


Appellant* 
v. 
Padma and another Respondents. 
K. Padma Appellant, 
v. 
Ambalal and another Respondents, 


Motor Vehicles Act (IV of 1939)—Transfer 
of vehicle by insurer to partnership firm of 
himself and some others—Accident when 
vendor was driving vehicle subsequent to 
transfer—Liability of Insurance company. 


Fort—Death due to motor accident—Appellate 
Court when will interfere with quantum of 
compensation. 


In assessing the quantum of compensation 
payable for death caused in a motor 
accident the appellate Court will be slow 
to interfere with the quantum of com- 
pensation awarded by the trial Court, 
unless it shocks the conscience of the ap- 
pellate Court. [Para, 6.] 


(In the imstant case compensation was 
raised to Rs. 10,000 fem Rs. 6,000, in 
the circumstances of the case). 


The sale of an insured car is held to be an 
end of the contract of insurance, not’ 
because the sale ipso facto has a disruptive 
influence upon the insurance contract 
but because the sale in the particular 
case had the effect of depriving the in- 
sured person of all interest in the insured 
car and of taking the car outside the 
ambit of the contract of personal in- 
demnity entered into between the in- 
surance company and the original owner, 
Where, however, a person who has 
insured his car transfers the car to a 
partnership firm consisting of himself 
and some others, he continues to have 
an insurable interest in the car being a 
jomt owner thereof along with the others, 
and when an accident occurs subsequent 
to the transfer and while he himgelf was 





* AAO, Nos, 444 of 1969 and 1069 of 1972. 
j 13th November, 1972, 


It] 


driving the car, the liability of the in- 
surance company to indemnify him will, 
in equity and in law, not cease by virtue 
of the sale he had effected in favour of 
the partnership firm consisting of him- 
self and some others. [Para, 9.] 


Cases referred to :— 


Perumal v. State of Madras, (1971) A.C.J. 
144 ; Benham v. Gambling, (1941) A.C. 
157 ; M. Bhoopathy v. M. S. Vijayalakshmi, 
(1966) A.C.J. 1 ; Rogerson v. Scotish 
Automobile and General Insurance Go., Ltd. 
(1931) 48 T.L.R. 17: (1931) 146 L.T. 26; 
Tattersallv. Drysdale, (1935) All E.R. £12 ; 
Beters v.General Accident Fire and Life Assurance 
Corporation Ltd., (1937) 4 AIL E.R. 628. 


Appeals against the order of the Motor 
Accidents Claims Tribunal, Chief Judge, 
Court of Small Causes, Madras in O.P. 
No. 188 of 1966. 


N. Viramani and V. Srinivasan, 
Appellant. 


G. K. Damodara Rao, K, A. Thanika- 
chalam, and D. Sankaran, for Respondents. 


The Court delivered the following 


Junamenr :—Both these appeals are direc- 
ted against the judgment of the Motor 
Accidents Claims Tribunal, Madras, 
awarding Rs. 6,000 as compensation ta 
the mother of one Dhandapani, who 
was killed in a motor accident on 15th 
April, 1966. Dhandapani, who was aged 
14 years and was studying in the 9th 
standard in the Hindu High School, 
Triplicane, was going in a cycle along 
the Mount Road near Elphinstone 
Theatre, while he was knocked down by 
car MSP 6788. Asa result of the 
accident the victim sustained fractures 
and multiple injuries and died a little 
later. The driver of the car was one 
Ambalal who claimed ta be owner of the 


for 


car and who denied that he had driven it: 


in a rash or negligent manner, and who 
pleaded that the accident was due to 
sudden and unanticipated failure of the 
brakes of the car. The Vanguard In- 
surance Co., with which the car had 
been insured, pleaded that as the assured 
had sold'his car on 12th April, 1965 
and had no insurable interest in the car 
on the tate of the accident (15th April, 
1965), the insurance company was not 
liable for the claim of the mother of the 
victim, 
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2. The Tribunal held that the death 
of Dhandapani was the result of rash and 
negligent driving on the part of Ambalal 
and fixed the compensation payable 
at Rs. 6,000. The Tribunal further held 
that as the alleged transfer of the car had 
not been entered in the Registers maintain- 
ed by the Traffic Department, the policy 
issued in favour of Ambalal continued in 
force on the date of the accident, and 
the insurance company would conse- 
quently be liable for the damages awarded. 


3- The insurance company has pre- 
ferred C.M.A. No. 444 of 1969 attacking 
the order in so far as it made the insurance 
company liable. The mother of the 
victim has preferred C.M.A. No. 106 
of 1972 attacking the quantum of com- 
pensation as inadequate and claiming 
a compensation of 30,000. 


4. The first point that arises for de- 
termination is whether the death of 
Dhandapani was due to the rash and 
negligent driving of Ambalal. Exhibit 
P-4 is the plan of the scene prepared 
by P.W. 8, the Investigation Traffic 
Sub-Inspector. It is seen from the 
plan that the accident occurred at a 
point 183 feet south of Elphinstone thea- 
tre, 7 feet east of the western pavement. 
P. W. 5, who is a Reserve Sub-Inspector 
attached to the D-1 Traffic Police Station 
and who was on traffic duty at Round 
Tana from 9 a.m. on 15th April, 1965, says 
that at about 9-30 a. m. he saw the car 
MSP 6788 coming from south and 
going ina northerly direction ata good 
speed and hitting the rear portion of the 
cycle on which Dhandapani was riding 
beside the western margin of the road. 
He also says that after the impact, the 
boy was thrown off the cycle and he fell 
down on the guard railings adjoining 
the pavement. The boy was takenina . 
semi-conscious condition to the Ge- 
neral Hospital, where P.W. 4 the casualty 
medical officer, examined him. 
The boy died at 9-45 a. Mm. Autopsy 
held the next day showed complete fra- 
cture of both the bones of the right fore- 
arm, left collar bone, the 7th rib on the 
right side of chest on the back portion, 
2nd to 8th ribs of the chest on the right 
side in the front portion, and injury to 
the liver and lungs. There were also 
abrasions over the right arm, right elbow, 
right knee, right leg and ankle and left 
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leg and knee. According to the medical 

inion, the deceased must have died 
of multiple injuries caused by being kno- 
cked down by a fast moving vehicle. 
According to Ambalal, who was examined 
as R. W. 2, he was driving the car with 
his two daughters inside, that the car was 
going at a slow speed of five miles per 
hour, that he switched off the engine 
and stopped the car near Chellarams, but 
he could not stop it because of the failure 
of the brakes and that when the car 
stopped he got dowa and saw that the 
boy had fallen to the le.t of his car in 
front. The Tribunal was right in ac- 
cepting the evidence of P. W. 5 and 
holding that the car was driven at a good 
speed. The nature of the injuries 
suffer :d by the victim and the nature of 
the damage suffered by the car on the left 
front mudguard and both the tyres on 
the left side, showed that the car must 
have been driven at a speed which was 
certainly dangerous in relation to the 
locality through which it was passing. 
The hypothesi; of Ambalal that the acci- 
dent was due to the sudden failure 
of brakes is incompatible with the report 
of P.W. 3, the Motor Vehicles Inspector, 
who examined the car and found the br- 
akes efficient. I, therefore, agree with 
the Tribunal and hold that the death 
of the deceased was due to the rash dri- 
ving of Ambalal. 


5. The next question that arises for 
consideration is, what is the quantum 
of compensation payable for the death 
of Dhandapani. P. W. 1, the mother 
of the deceased, testified that Dhanda- 
pani was her only son. P. W. 2, the 
teacher of Dhandapani, deposed that he 
was a bright and intelligent boy studying 
in the 9th standard in the Hindu High 
School. The boy was 14 years old at 
the time of his death. The boy’s father is 
an accountant in the United Commercial 
Bank Ltd. Had not the life of the boy 
been cut short by the accident, there 
was a reasonable prospect of his passing 
his S.S. L. C. and getting at least a clerk’s 
post in the United Commercial Bank 
on a salary of at least about Rs. 300 per 
month. ` 


6. In Perumal and another v. State of Madras}, 
I have considered at some length the 


I. 1971AQJ. 144. 
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difficulties involved in fixing compensa- 
tion in such cases and stated : 


“ The question raised before mehas 
vexed many Courts in India and 
England and has provoked some Judges 
to embark upon metaphysical in- 
vestigation into the value of human 
life and ultimately to exclaim that tha 
answer to the question is far from 
simple. In Benham v. Gambling}, Vicount 
Simon, L. G., said: 


“ Such a problem might seem more 
suitable for discussioa in an essay on 
Aristotelian ethics than in the judg- 
ment of a Court of law, but in view 
of the earlier authorities, we must do 
our best to contribute to its solution. 
The noble Lord disagreed with the 
view that human life is on the whole 
good and preferred to award damages 
in respect of the shortened life of a 
given individual on the basis of the 
length of life that was lost. This view 
is in ill accord with Indian thought, 
which regards human life as precious, 
as much for the joy it brings as for 
the sufferings it inflicts. Whichever 
view is sound, the difficulty of measuring 
its worth in terms of money is real. 
There are some aspects of human life, 
which are susceptible of monetary 
Measurement, but the totality of 
human life is, like the beauty of the 
sunrise or the splendour of the stars, 
beyond the reach of the monetary 
tape measure,” 


I also held in that case that the death 
of an infant may be fixed at Rs. 5,000 
though other peculiar circumstances 
in a given case might influence the 
Court to reduce or enhance this amount. 
That was a case in which a girl, 8 years 
old, lost her life. But, in this case, 
Dhandapani had survived the vicissi- 
tudes of childhood, and was 14 years 
at the time of his death. Having re- 
gard to the status of the family in which 
he was born and his academic attain- 
ments and age as well as to the uncer- 
tainties of human life, and having re- 
gard also to the fact that his mother 
was only 35 years old at the time of his 
death and he might have maintainéd her 
at least for 25 or 30 years, if alive, I 
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think it right to enhance the compensa- 
tion awarded to Rs. 10,000. It is true 
that the appellate Court is slow to in- 
terfere with the quantum of compensation 
awarded by the trial Court, unless it 
shocks the conscience of the appellate 
Court. The compensation awarded by 
the Tribunal is, in my view, startlingly 
inadequate and has been arrived at 
without taking into consideration the 
relevant facts. Hence this enhance- 
ment. 


7. The last question that arises for consi- 
deration is whether the Vanguard In- 
surance Co., Ltd., is liable to pay the 
compensation. The accident, it may be 
recalled, took place on 15th April, 1966. 
Admittedly, Ambalal had: taken out from 
the Vanguard Insurance Co., Policy 
No. P. T. /0920 dated 15th November, 
[1962 and was renewing it every year, the 
last of such renewals being on 17th 
October, 1961. The policy would 
normally be in force upto 17th October, 
1965. But on 12th April, 1965, Ambalal 
wrote a letter as per Exhibit R-3 to 
the Vanguard Insurance Co., Ltd., in 
the following terms : ‘ 


“Ref: Transfer of Insurance—M.S.P. 
6788. As I have sold out my above car 
to M/s. Pungka & Co., 14, Kondi Chetti 
Street, G. T. Madras, I request you 
to transfer the Insurance certificate 
to their name and oblige. I am here- 
with surrendering theold certificate 
and Rs. 7 towards the transfer fee, 
Thinking You, Yours faithfully.” 


M/s. Pungka & Co., is no other than a 
partnership firm of which Ambalal was 
a partner till 1966. According to the 
Insurance Company, by virtue of this 
transfer to Pungka & Go., three days 
before the accident, the insurance policy 
became automatically lapsed, and the 
company was no longer liable to cover 
any third party risk incurred after 12th 
April, 1966. It is true that a Division 
Bench of this Court in M. Bhoopathy v. 
M. S. Vijayalakshmi*, has held that in the 
absence of an express stipulation to the 
contrary in the policy, the moment: the 
insurer parts with his vehicle, the policy 
relating to it lapses. This Division 
Bench rtling itself is based on three 
English authorities. The first is Roger- 


xz, 1966 ACJ. 1 atp, 8, 
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son v. Scottish Automobile and General In- 
surance Go., Ltd.1, whereit was held that 
if the insured parts with ownership of the 
msured car, the policy of the insurer 
relating to it lapses at once. Lord Buck- 
naster‘in the House of Lords expressed 
his view thus : 
“To me this policy depends upon the 
hypothesis that there is, in fact, an 
insured car. When once the car, 
which is the subject of this policy is 
sold, the owner’s rights in respect of 
it cease and the policy so far as the 
car is concerned is at an end.” 


The second decision was Tattersall v. Drys- 
dale? , where Goddard, J., held : 


“The policy insured the plaintiff in 
respect of the ownership and user of 
a specified car, and when he divested 
himself of his interest in that car the 
extension clause ceased to have effect.” 


The learned Judge further proceeded to 


observe : 


“ The true view, in my judgment, 
is that the policy insures the assured 
in respect of the ownership and user 
of aparticular car, the premium being 
calculated, as was found in Rogerson’s 
case’, partly on value and partly on 
horse power....... To construe this 
‘policy otherwise would be to hold in 
effect that two distinct insurances were 
granted one in respect of the scheduled 
car, and another wholly irrespective 
of the ownership of any car.” 


8. The third decision relied on by the 
Division Bench was Beters v. General Acci- 
dent Fire @ Life Assurance Corporation 
Lid’, There Goddard, J., had to 
deal with a case where the accident took 
place after one Mr. Coomber, the owner 
of the insured car, had sold it to one 
Mr. Pope The accident took place while 
Mr. Pope was driving the car. Referring 
to this aspect of the matter Goddard, J. 
observed as follows : 


“Can it be said here, by any stretch of 
imagmation, that Mr. Pope was driving 
by the order or with the permission of 
Mr. Coomber ? It seems to me that 





I, (1931) 48 T.L.R. 17 at p. 18: (1931) 146 
L.T. 26, 
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it is quite impossible to say that. 
He bought the car, it was his own 
car, and he was driving his own car, 
not by Mr. Coomber’s permission, and 
certainly not under his order. He 
was driving it because it was his own 
car, and I think that, following Ro- 
gersons caset, and Tattersall v. 
Drysdale*, I am bound to hold that, 
when Mr. Coomber parted with his 
car, his insurance qua that car lapsed, 
and that there was no insurance. There- 
fore I decide, first of all, that there 
was no insurance at all in force on the 
car at this time. Itis quite impossi- 
ble to say that a person who 
is driving his own car, which he has 
bought and the property in which 
is in him is driving it by the permission 
or on the order of the person who sells 
the car.” 


The learned Lord added : 


“In all contracts of insurance—I am 
not dealing with marine insurance, 
because different considerations apply 
in marine insurance nor am I dealing 
with life insurance, which is not really 
insurance in the proper sense of the 
term at all;I am dealing with burglary, 
fire, accident, and so forth—I do not 
think you can assign the policy so as 
to make of what is a contract of perso- 
nal indemnity to A, intoa contract 
of personal indemnity to B. I hope, 
I have made that clear. You can- 
not thrust a new assured upon a com- 
pany against its will. If you do that, 
ou must have a novation. ‘You must 
ve the release of the assured and the 
acceptance of a new assured, It is 
not a question of assigning a chose in 
action, such as a debt, a right to 
recover money. A little reflection, I 
think, will show what serious state of 
affairs might otherwise exist. The pro- 
posal form in this case, as in every case 
of motor insurance, asks questions with 
regard to the previous driving history 
of the proposer. The company want 
to know whether he is a man whose 
record is such that they can take him, 
and, ifso, in what premium. His 
driving history or his drivin 
experience must, I think, be a materi 
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fact. The moral factor, as it has been 
called, enters into these matters very 
considerably, not only in motor in- 
surance, but also in most classes of 
insurance of this description....Ifyou 
sell your car, you cannot, merely by 
handing over your car and saying : 
Take this policy and do what you can 
with it, I assign it to you,put the under- 
writers under an obligation to inde- 
mnify the purchaser, when they have 
agreed only to indemnify the vendor.” 


g. A review of the three English cases, 
upon which the Division Bench ruling of 
this Court is founded,shows that because 
a contract of motor insurance is a con- 
tract of personal indemnity, the moment 
the insured person sells his car to another 
and loses all insurable interest therein, 
the insurance policy comes to an end 
automatically. In other words, the sal 
of an insured car has been held to 

an end of the contract of insurance, no 
because the sale ipso facio has a dis- 
ruptive influence upon the insurance 
contract, but because the sales in th 
particular cases had the effect of deprivin 
the insured person of all interests in th 
insured car and of taking the car outsid 
the ambit of the contract of personal 
indemnity entered into between th 
insurance company and the original 
owner. In this case, however, the sal 
effected by Ambalal, the assured, did no 
have this effect. It was a sale in favo 
of a partnership, of which the vendor 
was hi a member. Even after 
the sale, Ambalal continued to have an 
insurable interest in the car. It may 
that the insurable interest which he 
had in the car before the sale was wider 
in amplitude than the insurable interest 
which he had in the car after the sale, 
for Ambalal, the exclusive owner of the 
car, became, by virtue of the sale, a joint 
owner thereofalong with his partners. 
It may be that if at the time of the ac- 
cident, any partner of the vendee firm 
other than Ambalal had been driving 
the car, the insurance company might 
well complain, “You are not the person 
with whom we entered into a contract 
of indemnity, We do not know anything 
about your previous driving “history. 
Nor do we know whether you are a man 
whose record is such that we could have 
issued a policy to you. Had we known 
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your character, we would not have 
agreed to indenmmify you.” But that is 
-not the position here. The company, 
after ascertaining that MSP 6788 was 
a Singer made car with a saloon body 
10 horse-power 1946 manufacture and 
seating capacity of four, and after satis- 
fying that Ambalal’s driving history 
was satisfactory, entered into a contract 
of personal indemnity with him. At 
the time of the accident, the same assured 
Ambalal was driving the same assured 
car “ Singer ° M S P 6788. Despite 
the sale he had effected on 12th April, 
1965 he continued to have an insurable 
interest in that car. Whatever the effect 
of the sale of the car might be, in the 
eye of the law, it did not alter, to the 
prejudice of the insurance company, 
the terms of the contract of pers 
indemnity it had concluded with. Am- 
balal. This being the effect of the sale 
by Ambalal, I refuse to hold that the 
sale put an end to the contract of in- 
surance automatically and in so far as it 
related to the liability of the company 
so long as Ambalal was driving the car 
and involved hinself in an accident, I 
am told at the Bar that the position 
arising in this case is not covered by 
authority. Having regard to the ra- 
tionale behind the decisions cited supra 
and assimilating the same to the facts vf 
this case, I think it right in equity and 
in law to hold that the liability of the 
insurance company under the policy 
issued to Ambalal to indemnify Ambalal 
has not ceased by virtue ofthe sale effe- 
cted by Ambalal in favour of a partner- 
ship consisting of himself and some 
others. Tis pint is answered accor- 
dingly. : 
to. In the result, C. M. A. No. 444 
of 1969 will stand dismissed with the 


costs of the first respondent Padma. The’ 


second respondent: will bear his own 
costs. C. M. A. No. 106 of 1972 is 
allowed in part, and the compensation 
enhanced to Rs. 10,000. The respon- 
dents I and 2 will pay the appellant 
Padma her proportionate costs. 


P.S.P. C.M.A. No, 

' dismissed. ot 

e C.M.A, No. 106 
partly allowed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 
PRESENT :—N. S. Ramaswami, F. 


S. Sattiapal 


Plaintiff.* 
U. 


ThePandiyan Brick Works, a partner- 
ship represented by its Managing 
partner, K. Shanmugha Sundara 
Nadar and another .. Defendants. 


Civil Procedure Gode (V of 1908), Order 
VIII, rule 6—Suit for recovery of money— 
Execution of contract—Some bills not paid 
—Defects in the execution of work alleged 
in defence—Whether amounts to plea of set 
off—Set-off arises only if the plaint-claim 


stands. 


S, an engineering contractor entered 
into a contract with P, a partnership 
firm, to construct a brick kiln. After 
the brick kiln was completed, some of 
the bills of S were not paid by P. S filed 
a suit to recover the amount, P’s 
defence was that the construction was 
not according to specifications and that 
there were a number of defects. S con- 
tended that the plea regarding the al- 
leged defects was a set off claimed 

the defendant and that P should pay 
Court-fee on it before it could be allowed 
to plead. 


Held, to determine whether a plea in the 
written statement is a set-off or a mere 
defence, one has to consider the entire 
plea and not merely a particular portion 
of the plea. 


The plea of the defendant would amount 
to a set-off, only if the plaint claim as 
we'l as the claim in the written state- 
ment could stand together. In other 
words, only when the plaintiff was en- 
titled to recover the suit claim, the ques- 
tion of set-off would arise. If, on the 
plea taken by the defendant, the suit 
claim itself was to be negatived on the 
defendant establishing the plea, then 
there would be no question of set-off. 
[Para. 5.] 


What was pleaded in the present case 
was only a defence to the plaint claim 
and not a set-off. [Para..5.] 





*.S. No. 55 of 1963, 27th Juss, 1973, 


282 THE MADRAS LAW 


Cases referred to :— 


Sttarama v. Ramanuja, A.I.R. 1933 Mad. 
203 ; Lakshmanan Chettiar v. Ramanathan 
Chettiar, (1935) 68 M.L.J. 23 : I.L.R. 
58 Mad. 338: A.LR. 1935 Mad. 115 (1); 
A. Z. M. Reazat Karim v. Mohammad 
Ismail, A.I.R. 1939 Cal. 415; Girdharilal 
v. Surqjmal, A.I.R. 1940 Nag. 177; Ratan- 
lal v. Madari, AJR. £950 All. 237; 
Ambica Palayakat C). v. Kannappa Pillai, 
(1951) 2 M.LJ. 182 : ALR. 1952 
Mad. 91. 


A 


R. Srinivasan, for Plaintiff. 


K. Gopalachari and P. Pandian, for Defen- 
dants. 


The Court delivered the following 


JupeMENr :—This suit is for the recovery 
of a sum of Rs. 86,000 odd with interest 
at 6 per cent. per annum towards the 
contract executed by the plaintiff. The 
plaintiff is an engineering contractor 
and he entered into an agreement with 
the defendant, which is a partnership 
firm, to construct a brick kiln. The 
brick kiln has been completed. But 
some of the bills submitted by the plaintiff 
to the defendant have not been paid 
for. Hence the present suit. 


2. The defence to the suit is that the 
plaintiff has not constructed the brick 
kiln according to the specifications con- 
tained in the agreement between the 
parties, that there are a number of de- 
fects in the construction and that there- 
fore the plaintiff is not entitled to the 
suit amount. The defendant filed 
an additional written statement elabo- 
rating the above plea and giving details 
of the various alleged defects in the brick 
kiln and also valuing those defects. 
The additional written statement sums 
up the position stating that the defects 
in the construction resulted in a loss of 
over Rs. 1,690,000 to the defendant’s 
factory. l 


3- The case was opened and part of th 
evidence was recorded, At that stage, 
the learned Counsel for the plaintiff con- 
tended that the defendant should not be 
allowed to plead and cross-examine the 
plaintiff, who was in the witness box, 
on the plea regarding the value of the 
alleged defects in the construction of the 
brick kiln, before paying Court-fee, on 
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the written statement. His contention 
is that the defendant has pleaded a set-off 
in the written statement and that there- 
fore, under section 8 of the Court-fees 
and Suits Valuation Act, it is bound to 
pay Court-fee on the same. Per contra, 
the contention on behalf of the defendant 
is that the plea in the written statement 
is neither a counter-claim nor a set-off 
but it is only a defence to the suit claim 
and that therefore there is no question 
of payment of Court-fee on the written 
statement. 


4. The learned Counsel for the plaintiff 
referred to a number of decisions in sup- 
port of his contention that Court-fee is 
payable on the written statement, whether 
a claim in the written statement is a set- 
off coming under Order 8, rule 6 of 
the Code of Civil Procedure Code or 
whether it is an equitable set off. The 
contention is that in the present case, 
the plea taken in the additional written 
statement is an equitable set-off. There 
is really no dispute regarding the proposi- 
tion that Court-fee is payable even if the 
set-off pleaded is not one coming under 
Order 8, rule 6 of the Code of Civil 
Procedure but is only an equitable 
set off...In Sitarama v. Ramanuja' it is 
pointed out that there is nothing to show 
that the set-off mentioned in Article 1 
of the Court-fees Act, 1870 (correspond- 
ing to section 8 of the present Court-fees 
and Suits Valuation Act) is confined 
only to legal set-off coming under Order 
8, rule 6, Code of Civil Procedure 
and that prima facie the ression 
“set of” ysed in that Article may well 
nigh include an equitable set-off also. 
In Lakshmanan Chettiar v. Ramanathan 
Cheitiar®, itis again pointed out that an 
equitable set-off is a legally recognised 
one and no distinction should be drawn 
between that and a legal set-off and that 
therefore an equitable set-off pleaded in a 
written statement must bear the appro- 
priate Court-fee, as there is nothing to 
show that the set-off mentioned in Article 
1 of Schedule I of the Court-fees Act of 
1870 is confined only to a legal set-off 
coming under Order 8, rule 6 of the 
Code of Civil Procedure. A. Z. M. 





1. ALR. 1933 Mad. 203. 
a. (1935) 68 J. 23: LL.R. 58 Mad, 338 : 
AIR. 1935 Mad. X15 (1). 


1} 


Reazat Karim v. Mohammad Ismail? , Girdhari- 
lal v. Suraj mal? and Ratan Lal v. Madari? 
are also on the same lines. It is also well- 
settled that if the defendant pleads set-off, 
Court-fee is payable on the whole amount 
of the set-off claimed and not merely on 
the difference between the set-off and 
the amount claimed in the plaint. But 
the question here is whether the defen- 
dant is pleading a set-off. As I said 
earlier, the learned Counsel for the defen- 
dant contends that the plea taken is 
only a defence to the plaint claim and 
not set-off. I think he is right. 


5. In order to determine whether the 
plea in the written statement is a set-off 
or a mere defence, one has to take into 
consideration the entire plea and not 
merely a particular portion of the plea. 
In the last sentence of the additional 
written statement, it is stated that in any 
event, inasmuch as the loss to the defen- 
dant exceeds in a huge measure the 
plaintiff’s claim as adumbrated in the 
plaint, no monies would be due to the 
plaintiff and the suit has to be dismissed 
on this ground also. It is this sentence 
that is pressed into service by the learned 
Counsel for the plaintiff to support his 
stand that the defendant has pleaded 
set-off. But on a reading of the entire 
written statement as well as the additional 
written statement, I am convinced that 
the defendant is not pleading any set-off 
but has detailed the defects in the cons- 
truction of the brick kiln with the value 
of those defects, only to show that the 
ste is not entitled to the suit claim 

ecause of defective work. That is really 
a defence to the suit claim and not a set- 
off. If the defendant is able to prove 
that the work done by the plaintiff is 
defective as detailed in the written 
statement and further proves that the 
amount required to rectify those defects 
would be more than the suit claim, then 
the plaintiff would not be entitled to the 
suit claim. The plea of the defendant 
would amount to a set-off, only if the 
plaint claim as well as the claim in the 
written statement can stand together. 
In other words, only when the plaintiff 
is entitled to recover the suit claim, the 
question® af set-off would arise. If, on 





Lı A.I.R. 1939 Cal. 415. 
a. AIR. 1940 Nag. 177. 
g. AIR. 1950 All, 237. 
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the plea taken by the defendant, the suit 
claim itself is to be negatived, on the 
defendant establishing the plea, then 
there would be no question of set-off. 
In Ambika Palaykat Company v. Kannappa 
Pillai} the suit was for the recovery of 
the price of goods sold by the plaintiff 
to the defendant and the defendant claim- 
ed damages under two heads, viz., (1) a 
sum of Rs. 2,200 odd as damages for 
breach of warranty, viz., that the goods 
did not answer to the description of the 
goods in respect of which the contract 
of sale was entered into; and (2) a 
sum of Rs: 3,000 as damages for loss of 
reputation. The trial Court held that 
the damages of Rs. 3,000 for loss of reputa- 
tion claimed in the written statement is 
a set-off and on that amount the defen- 
dant has to pay Court-fee and in respect 
of the sum of Rs. 2,200 odd claimed as 
damages for breach of warranty, no Court 
fee is payable on the principle that that 
was an amount which could be considered 
in diminution of the price that was claim- 
ed by the plaintiff. The matter came 
up in revision before Satyanarayana 
Rao, J., as the defendant challenged 
the trial Court’s order directing him 
to pay Court-fee on the sum of Rs. 3,000. 
The revision petition was dismissed, 
Satyanarayana Rao, J., accepting the 
decision of the trial Court. It is pointed 
out that only in respect of the sum of 
Rs. 2,200 odd claimed as damages for 
breach of warranty, the defendant was 
entitled to claim the same without paying 
Court-fee because it is the amount which 
could be considered in diminution of the 
price that was claimed by the plaintiff. 
As I said earlier, in the present case, if 
the defendant proves the defects in the 
construction of the brick kiln pleaded in 
the written statement and the additional 
written statement, then the plaintiff’s 
claim would get negatived. Therefore, 
in my opinion, what is pleaded in thi 
case is only a defence to the plaint claim 
and not a set-off. The defendant n 
not pay Court-fee on the written sta 
ment. 

Re-post the suit for further trial. 

S.J. Suit ordered for trial. 


1. (1951) 2 M.LJ. 182: AJR. 1952 Mad, 
gt. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. S. Kailasam, 7. 


The Secretary of the North Arcot 
District Co-operative 


Marketing Society, Vellore Ee 
«+ Petitioner” 

2. 

Philo Josephine Respondent, 


The Tamil Nadu G-opera'ive Societies Act 
(LUI of 1961), section 73—C>-opera'ive 
Scie'y—Employee resigning job—Claim for 
re'urn of security deposit—Suil filed in civil 
G uri—Whe'her —main'‘ainable—R:fund of 
securi'y depostt—Dispu'e touching the business 
of the Society—Within the purview of section 
73. 


P resigned her job in a Co-operative 
Society and claimed that a sum of Rs. 250 
which had been deposited by her as 
security at the time of appointment should 
be returned to her. She filed a suit to 
recover the said amount. The Co-opera- 
tive Society which accepted that there 
was a deposit contended that the suit 
was not maintainable and that P should 
have taken proceedings under the Tamil 
Nadu Co-operative Societies Act by filing 
a petition under section 73 of the Act. 


Held : Rule 85 of the Tamil Nadu Co- 
operative Societies Rules, 1963 provides 
that no Society shall appoint any person 
as its paid employee in any category of 
service without obtaining from him secu- 
rity in such form and according to such 
standard as the Registrar may fix for 
such category of service under the Society 
or under the class of Societies to which 
belongs. 


The receipt of security deposits from paid 
employ and naturally the refund of 
such deposits, even though the rule does 
not mention about the refund of security 
deposits, would be the business of the 
Society authorised by the rules of the Act. 
In this view, there is no escape from the 
conclusion that the return of security 
deposit is a dispute touching the business 
of the Society, and therefore, within the 


*C.R.P, No. 644 of w A nå T 
“15 ecemjer, 3 š 
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purview of section 73 of the Act. The 
suit is, therefore,. not maintainable. 

[Para. 4.] 


Cases referred to: 


The Tanjore Go-operative Marketing Federa- 
tion Lid. v. R Krithirasan, (1950) 2 M.L.J° 
335: A.LR. 1951 Mad. 352 ; Narayanan 
Nair v. The Secre'ary, Triplicane Urban 
C)-opera'ing Society L'd., (4948) 1 M.L.J. 
331: ALR. 1948 Mad. 272 ; Madhava 
Rv v. Surya Rao, (1953) M.W.N. -515 : 
( 953) 2 M.L.J. 340 : 1.L.R. (1953) Mad. 
{047 : A.I.R. 1954 Mad. 103; The North 
Arcot District Central Co-operative Stores 
Lid. v. A. K. Thiruvenkadasami Chettiar, 
S. A. No. 532 of 1961. 


Petition under section 25 of Act IX of 
{887 praying the High Court to revise 
the decree of the Court of the District 
Munsif of Vellore, dated 3rd August, 
1971 and passed in S.C. No. 161 of 1971. 


A. Sundaram Iyer, for Petitioner. 
M. M. Krishnaswamy, for Respondent. 
The Court delivered the following 


Jupowent.—The Secretary of the North 
Arcot District Co-operative Supply and 
Marketing Society, Vellore, the defendant 
in the suit, is the petitioner herem. The 
plaintiff-respondent an employee of the 
Society filed a suit for recovery of security 
deposit made by her, when she joined 
the society. She resigied her job and 
claimed that a sum of Rs. 250 which had 
been deposited by her as security should 
be returned to her. The society while 
accepting that the respondent had deposit- 
edasumofRs 250 towards the security 
deposit, contended that the suit is not 
maintainable in the civil Court, and that 
the respondent should have taken proceed- 
ings under the Tamil Nadu Co-operative 
Societies Act by filing a petition under 
section 73 of the Act. 

2. The question for consideration is 
whether the claim for refund of security 
deposit is one that falls under ‘section 73 
of the Act. Section 73 of the Act (LIII 
of 1961) provides that if any dispute 
touchirg the business of a registered 
society arises, the Registrar may decide 
the dispute. The section alse txempts 
disputes regarding the disciplinary action 
taken by the society or its committee 
against the paid. seryant of the society 


VW] 


from the operation of the section. The 
point, therefore, that falls ‘to be decided 
is whether the relief for refund of security 
deposit would be touching the business 
of the registered Society. 


g. In The Tanjore C)-opera'ive Marketing 
Federation Lid. v. R. Krithivasan*, the Court 
held that it was not satisfied that, when 
an ex-employee asked for the refund 
of his security deposit and for the arrears 
of salary, that was a matter relating to the 
business of the society. The learned 
Judge proceeded to observe that the busi- 
ness of the society was not the taking of 
security deposits, but the carrying on of 
some kind of co-operative business. This 
view supports the contention of the res- 
pondent that the matter does not fall 
within section 73 of the Act and the civil 
Court has jurisdiction. It may also be 
mentioned that in Narayanan Nair v. The 
Secretary, Triplicane Urban -operayive 
Socie'y Lid.*, it was held that where an 
employee of a Co-operative Society sued 
the Co-operative Society for damages for 
wrongful dismissal, it could not be held 
that the action was touching the business 
of the Society and that the civil-Courts 
had jurisdiction. So far as this view is 
concerned, it can be supported ‘on the 
basis that disputes regarding the discipli- 
nary action taken by the Society or its 
committee against paid servants of the 
Society is exempted from the operation of 
section 75 of the Act, and there can be no 
dispute that regarding such disputes a 
suit in a civil Court is maintainable. A 
Full Bench of this Court in a decision in 
Madhava Rao v. Surya Rao®, in considering 
the words ‘ affairs’ and ‘ business’ held 
that the decision in Tanjore C-opera'ive 
Marketing Federation L'd. v, R. Krithi- 
vasan?, took a narrow view of the word 
‘ business ° and did not lay down the law 
correctly. ' The Full Bench has, therefore 
overruled the decision in Tanjore Go-opera- 
tive Morketing Federation Ltd. case1, Rama- 
murti, J.in The North Arcot District Cen‘ral 
Co-opera'ive Stores Lid., represented by its 
Secre'ary v. A.K. Thiruvenkadasamt Chettiar4 
which arose out-of a claim for damages for 


I1. (1950) 2M.L.J. 335: A.I.R. 1951 Mad. 352. 

2. E 1, M.L.J. 331 :- ALR. 1948 Mad. 
272. ° 

3: {1958 M.W.N. 515 : (1953) 2 M.L.J. 940 : 
ILL.R. 1958) Ma 1047: A.I.R, 1954 Mad. 103. 

4 8. A. Na. 532 of 1961, 
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wrongful dismissal of a servant of the Co- 
operative Society, after referring to the 
decision of this Court in The Tanjore 
Co-operative Marke'ing Federation Lid. v. R. 
Krithivasan’ and the Full Bench decision 
in Madhava Ra) v. Surya Ran? expressed his 
view that the Full Bench did not accept 
the view of Govinda Menon, J., that a 
claim for refund of the security deposit 
would not. be governed by section 51 of 
the Act, but added that the Full Bench 
did not express any dissenting view about 
the portion of Govinda Menon, J’s judg- 
ment relating to the claim for arrears of 
salary. This distinction is of no help in 
this case, as the claim is for refund of the 
security deposit and is specifically over- 
ruled by the Full Bench decision in 
Madhava Rao v. Surya Rao*. The deci- 
sion in Tanjore Co-operative Marketing 
Federation Lid. v. R. Krithjvasan’ is no 
longer good law. 


4 Mr. Krishnaswamy, learned Counsel 
for the respondent submitted that the 
view expressed by the Full Bench is in the 
nature of obiter dicta and this Court is not 
bound to follow it. The lear ed Counsel 
submitted that the matter which arose 
for consideration by the Full Bench in 
Madhava Rw v. Surya Rw* was a dispute 
relating to the election of directors by its 
general body and the observation made 
m that connection will not be an autho- 
rity for the proposition that the claim 
for refund of security deposit would be 
touching the business of the Society. 
There may be some substance in this 
contention. But this plea will have to be 
rejected on the ground that the employ- 
ment of the servants of the Society, the 
receipt of security deposits from them are 
covered by the rules framed under the 
Tamil Nadu Co-operative Societies Act, 
1961. The Co-operative Society is en- 
joined by the Co-operative Societies Act, 
rules and by-laws to carry out the 
purposes of the Act, and whatever 
acts they are enjoined to curry out 
under the Act, rules or by-laws will 
be the business of the Society. The 
Full Bench in Madhava Rw v. Surya Rao? 
expressed its view that in order to find out 
the business of the Society one has to 


L Pa 2M.L.J. 335: AIR. 1951 Mad. 352, 
2. (1953) M.W.N. 515 : (1958) 2 M.L.J. 340 : 
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look into the provisions of the Act and the 
rules and by-laws framed by the Society 
and that all that is permitted to be done 
by the by-laws which are intra vires of the 
Act, by the provisions of the Act and the 
rules must be deemed to be the business 





would be the business of the Society autho- 
rised by the rules of the Act. In this 
view, there is no escape from the conclu- 
sion that the return of security deposit is a 
dispute touching the businessof the Society 
and therefore, within the purview of 


section 73 of the Act. The suit is, there- 
fore not maintainable. The contention 
of the learned Counsel for the petitioner 
will have to be accepted and this petition 
allowed. 


5e Accordingly, this petition is allowed. 
There will be no order as to costs. 


6. The Co-operative Society contested 
the suit only regarding the forum. In 
fact it has made it clear in its written 
statement that it had received the deposit 
of Rs. 250. Having succeeded in their 
legal contention, it is hoped that the Co- 
operative Society will refund the deposit 
amount. In case of the Society failing 
to do so, the respondent will be at liberty 
to take proceedings under section 73 of 
the Act. 


S.J. 


Petition allowed. 


THE MADRAS LAW JOURNAL REPORTS 


{1973 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction.) 
Present :—N. S. Ramaswami, F. 


R. Santhakumari Petitioner* 


v. 
8. Natarajan Respondent. 


Hindu Minority and Guardianship Act (XXXII 
of 1956), section 6—Custody of child—Petition 
by mother—Child below 5 years—Normally 
custody to be with mother—Provistons of the 
Act override Hindu Law—Mother a school 
teacher—Not to be presumed that she would not 
be able to look after the child properly—Mother 
entitled to custody. 


Whatever was the position prior to the 
passing of Hindu Minority and Guardian- 
ship Act, after the passing of that Act, the 
statutory provision is that ordinarily 
the custody of a minor child below the 
age of 5 years should be with the mother 
in preference to the father. After the 
passing of this Act, the question as to 
who the natural guardian is has to be 
determined as per the provisions of this 
Act and not according to the Hindu Law 
before it was codified. It is clear that 
unless there is something against the 
mother she should be in custody of the 
minor child, if the child is below five 
years of age. [Para. 7.] 


In the instant case there was really nothing 
against the mother. Though the mother 
was a school teacher who would be 
obliged to leave the residence for her 
work, that does not mean that she would 
not be in a position to look after the child 
properly. [Para. 8.] 


Cases referred to :— 


Munnibai v. Dhanush, 1.L.R. 1959 Bom. 
545; Vasudevan v. Viswalakshmi, (1959) 
K.L.T. 132: A.LR. 1959 Ker. 403. 


K. Kumaraswamy, P. Kannan and H. 
Markandan, for Petitioner. 


M. S. Sarangapani Mudaliar and*K. Para- 
meswaran, for Rsepondents. 








*O0.P. No. 300 of 1970. 7th April, 1971, 


1 
The Court delivered the following 


JuDGMENT.—This is a petition under. 


section 25 of the Guardians and Wards 
Act filed by the mother of the minor child 
impleading the father of the child as the 
respondent. The petitioner and the res- 
pondent were married about a few years 
back and the minor child which was 16 
months old on the date of the petition is 
their only child. Both the petitioner and 
the respondent are school teachers. They 
had been originally living with the res- 
pondent’s parents at N.G.O.’s colony, 
Adambakkam, Madras-16. After Febru- 
ary, 1970 the petitioner and the res- 
pondent set up a separate house-hold 
at No. 14, First Cross Street, Lake Area, 
Nungambakkam, where they had been 
living with the minor child till about 
Ist December, 1970. It is common 
ground that on or about Ist December, 
1970 the petitioner and the respondent 
parted company though the cause for such 
parting is differently stated by the parties, 
According to the petitioner the respondent 
had been ill-treating her for some time 
prior to that date because of a mistress by 
name Jayalakshmi, who is also a school 
teacher and it is because of that she had 
to leave the respondent’s house in 
Nungambakkam and go over to her own 
sister’s house, erie a the respon- 
dent, the allegation of his having inti- 
Macy with one Jayalakshmi is absolutely 
baseless, that he never illtreated the peti- 
tioner and that the petitioner had always 
been desiring to live with her sister due 
to the evil advice of her sister and bro- 
thers who have been always having an 
eye over the petitioner’s salary. 


2. No oral evidence was let in, but 
certain documents were exhibited, Exhi- 
bits P-1 to P-5 are the notice, reply notice, 
rejoinder, etc., which passed between the 
parties prior to the filing of this petition. 
Exhibits P-6 and P-7 are the teachers’ 
address books maintained in the Corpora- 
tion Girls’ High School, Saidapet, where 
Jayalakshmi, the alleged mistress of the 
respondent is working as a music teacher. 
These two books. have been exhibited for 
the purpose of showing that Jayalakshmi 
has given the address of the respondent 
as hers én, the school records, and the 
contention is that it is because of her 
illicit relationship with the respondent 
she has chosen to give that address in the 
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school. The respondent has filed one 
document and that is marked as Exhibit 
R-[. Itis a letter, dated 4th February, 
1970 written by Sundaravaradan, one 
of the brothers of the petitioner to the 
respondent. Sundaravaradan is in Bom- 
bay and it appears that the respondent 
had written to the said Sundaravaradan 
making certain complaints against the 
petitioner herein and Exhibit R-[ is the 
reply from Sundaravaradan to the res- 
pondent. 


3. The question for consideration is, 
whether the petitioner is entitled to custo- 
dy of the minor child which is now with 
the respondent-father. 


4- The contention on behalf of the peti- 
tioner is that the child being of tender 
age, the mother is the proper person to be 
in custody of the child. It is further 
stated that the circumstances in the case 
go to show that the respondent was in 
ilicit intimacy with Jayalakshmi the 
music teacher in the corporation school 
and that the allegations of illtreatment of 
the petitioner are well-founded, and that, 
therefore, the respondent-father is not 
the fit and proper person to be in custody 
of the child. It is pointed out by the 
learned Counsel for the petitioner that 
under section 6 (a) of the Hindu Mino- 
rity and Guardianship Act normally a 
child below five years of age should be 
in the custody of the mother in preference 
to the father. He also referred to the 
decision in Munnibai v. Dhanush! in sup- 
port of his case. On the contrary the 
contention of the learned Counsel for the 
respondent is that there is no truth in the 
allegation that the respondent was in 
illicit intimacy with one Jayalakshmi, 
that there is no truth in the case that 
the respondent had been illtreating the 
petitioner and ultimately drove her out 
and that the letter Exhibit R-L 
written by the petitioner’s brother to the 
respondent would itself reveal that the 
hitch between’the parties was due to the 
conduct of the petitioner and not that 
of the respondent. The learned Counsel 
further contended that there is nothing 
to show that the respondent-father is 
unfit to be the guardian of the minor 
child and as the father is the natural 
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guardian under the personal law of the 
parties unless there are grounds to re- 
move him from guardianship, there is no 
question of the petitioner being appointed 

ardian or getting custody of the minor 
child. In this connection he referred 
to the decision in Vasudevan v. Viswalakshmi*. 
On a consideration of the materials 
and in the light of the arguments 
of the learned Counsel on either 
side, I am clearly of the view that this 
petition should be allowed and the 
petitioner should get custody of the minor 
child. 


5 I think it is unnecessary in this case 
to decide as to whether the respondent 
was really in illicit intimacy with one Jaya- 
lakshmi as alleged by the petitioner. It 
is enough to say that the said allegation 
cannot be brushed aside as absolutely 
baseless. In Exhibit P-6 the address 
book maintained by the Corporation 
School, where the said Jayalakshmi music 
teacher is working, she had given her 
address as care .f Shantha Natarajan, 
(Petitioner herein) No. 8, J Main Road, 
N.G.O.’s Colony, Madras-16. That is 
said to be because the said Jayalakshmi, 
who had been formerly living with a 
cousin of hers, had to leave that place 
due to the fact that that cousin had gone 
out of the city, though temporarily, and 
as the said Jay: i was on census 
duty, she had to give some address for 
getting her tapals. Again in Exhibit 
P-7 another address book the said Jaya- 
lakshmi has given her address as No. 14, 
First Cross Street, Lake Area, Nungam- 
bakkam, Madras-34, which is the house 
where the petitioner and the respondent 
took up separate residence and where- 
from the petitioner had to part company 
with the respondent on or about Ist 
December, 1970. There does not seem 
to be any acceptable explanation as to 
why the said Jayalakshmi should give 
this address as hers in the second address 
book. It is also sigvificant to note that 
after giving this address the said Jaya- 
lakshmi had scored out the said address 
in such a way as it would not be decipher- 
able and gave another address instead. 
Regarding this, the Headmistress of the 
school had asked the explanation of 
Jayalakshmi as to why the address given 
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had been so scored out and Jayalakshmi 
had given the explanation which is also 
found pasted in the same note book Exhi- 
bit P-7. Under these circumstances it is 
not possible to hold, without further 
enquiry, that the petitioner’s allegation is 
baseless. 


6. The respondent relies upon Exhibit 
R-1 which as already said is the reply 
letter written by the petitioner’s brother 
at Bombay to the respondent. I do not 
find anything useful to the respondent in 
this letter. The petitioner’s brother has 
generally advised the respondent that he 
should show forbearance and try to live 
an amicable life with the petitioner. No 
doubt there is reference to the petitioner’s 
sister (whose name is also Jayalakshmi) 
and her brother Govindaswamy, who was 
said to have been interfering in the marital 
life of the petitioner and the respondent. 
It is because the respondent had alleged 
in his letter which was being replied under 
Exhibit R-I, there is reference to such 
interference wherein Sundaravaradan the 
brother of the petitioner says that the 
petitioner’s sister (Jayalakshmi) had done 
a lot of things for the marriage between 
the petitioner and the respondent and if 
she had something to say regarding their 
marital relationship, the respondent need 
not take it amiss. The letter further says 
that as Sundaravaradan came to know 
from the respondent’s letter that he does 
not like any interference from the peti- 
tioner’s sister, he assured the respondent 
that there would not be any such inter- 
ference in his family matters in future. 
The respondent seems to have complained 
that Govindaswami, one of the brothers 
of the petitioner, had misused some part 
of the petitioner’s salary. In that con- 
nection Sundaravaradan says in Exhibit 
R-1 that if Govindaswami had used or 
misused any part of the ‘petitioner’s 
salary he would direct him to account for 
every pie. Whatever that be, the res- 
pondent does not suggest any sinister 
motive to the petitioner for her leaving 
the house and taking up residence with 
her sister. The only allegation is that 
the sister and brothers of the petitioner 
are giving evil advice to her and*making 
her live with them so that they may have 
the benefit of her salary. In this back- 
ground one has to see whether the custody 


Ñ 


l 
of the child is to be with the petitioner- 
mother or with the respondent-father. 


7. The main point of the learned Counsel 
for the respondent is that as the respon- 
dent is the natural guardian of the child 
and unless. there are grounds to remove 
him from the guardianship, there is no 
question of the petitioner getting the cus- 
tody of the child. Whatever be the posi- 
tion prior to the passing of Hindu Mino- 
rity and |Guardianship Act, after the 
passing of that Act, the statutory provision 
is that ordinarily the custody of a minor 
child below the age of 5 years should be 
with the mother in preference to the 
father. Section 6 (a) is as follows : 


“6, The natural guardians of a Hindu 
minor, in respect of the minor’s person 
‘as well as in respect of the minor’s 
property (excluding his or her undivid- 
ed interest in joint family property), 
are : (a) in case of a boy or an un- 
married girl — the father, and after 
him, the mother ; provided that the 
custody of a minor who has not com- 
pleted the age of five years shall ordi- 
narily be with the mother ;” 


After the passing of this Act the question 
as to who the natural guardian is has to 
be determined as per the provisions of 
this Act and not according to the Hindu 
law before it was codified, Before codifi- 
cation the father was the natural guardian 
of a minor child. Even after this enact- 
ment no doubt the father is the natural 

ian as|seen from section 6 (a) of the 
Act quoted above. But the right to be 
the natural| guardian of the minor child 
is subject to a proviso. It is significant 
to note that in the very section which 
speaks about the natural guardi ip 
of a minor |Hindu, it is stated that the 
custody ofa minor who had not completed 
the age of five years shall ordinarily be 
with the mother. Therefore, it is clear 
that unless there is something against the 
mother she should be in custody of the 
minor child, if the child is below five years 
of age. Ini Vasudevan v. Viswalakshmi) 
the facts were that the mother had left 
a child of two and a half years with its 
father fot about 10 months before apply- 
ing for its custody and during that period 
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she never cared for the child and had not 
even made enquiries after that. The 
child was being well looked after by his 
father and grandmother. Under those 
circumstances the Kerala High Court 
held that in spite of section 6 (a) of the 
Hindu Minority and Guardianship Act, 
the mother was not entitled to be appoint- 
ed as the guardian of the child and get 
custody of the same. As the proviso 
under section 6 (a) of the Act referred to 
above only says that ordinarily the cus- 
tody of a child below the age of five years 
shall be with the mother, if the Court finds 
Certain circumstances which disentitle the 
mother to such custody, it would be per- 
fectly justified in allowing the child te 
be in the custody of the father. In the 
case before the Kerala High Court, there 
were certain circumstances which dis- 
entitled the mother to the custody of the 
child. Therefore, on the facts of that 
case the refusal to appoint the mother as 
the ian of the minor child in spite 
of the child being 24 years old might 
be justified. However, there are certain 
observations in that judgment which seem 
to say that unless the mother proves that 
the father is not fit to be the guardian of 
the minor child, the mother would not 
be entitled to the custody of the child 
albeit the provisions contained under 
section 6 (a) of the Hindu Minority and 
Guardianship Act. After quoting sec- 
tion 6 (a) of the said Act, the learned 
Judges observed at page 404 in column 2 
as follows : 


“ The other sub-clauses are not relevant 
for the purpose of this appeal. There- 
fore, the right of the father to be the 
natural guardian ofa Hindu minor is 
well recognised in the said section. No 
doubt, the proviso states that the cus- 
tody of a minor who has not completed 
the age of five years, shall ordinarily 
be with the mother. Neither in the 
petition, nor in the evidence, is there 
any allegation that the husband has 
done anything which would give in law 
a jurisdiction to the Court to remove 
him from the position of a natural 
guardian conferred on him by sta- 
tute.” 


If these observations mean that unless 
the mother establishes grounds for re- 
moving the father from the position of a 
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natural guardian, she would not be entitl- 
ed to the custody of the minor child even 
if the child is below the age of five years. 
With respect, I am unable to share that 
view. As I already pointed out sec- 
tion 6 (a) of the Act which defines who 
the natural guardian of a minor is, itself 
contains the proviso which says that in the 
case of a minor child which is below five 
years, ordinarily the custody of the child 
must be with the mother. To this 
extent the natural guardianship of the 
father is curtailed. Therefore, the posi- 
tion is that unless there are circumstances 
to show that the mother is not entitled 
to the custody of the child below the 
age of five years, she should be given 
custody of the child. 
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petition for custody of the child. There 
is not even an allegation that the peti- 
tioner-mother had not cared for the 
child. There is nothing to show that 
the petitioner would not look after the 
child properly. It is true that the peti- 
tioner is a school teacher who would b 

obliged to leave the residence for he 
work. But that does not mean that sh 

would not be in a position to look afte 
the child properly. Under these cir 
cumstances, the petition is allowed an 

the respondent is ordered to give th 

custody of the child to the petitioner, 
Parties to bear their respective costs, in 
this petition. The prespondent to pro- 
duce the child in Court on 8th Apri, 
1971 for being handed over to the peti- 


~ timer. 


8. The learned Counsel for the petitioner 
referred to the case in Munnibai v. 
Dhanush, where it is pointed out that 


although under Hindu law the father - 


is the natural guardian of the child, in 
deciding an application for the appoint- 
ment of a guardian under the Guardians 
and Wards Act; 1890, the paramount 
consideration is the interest of the child 
rather than the rights of the -parties ; 
in the case of a minor child of tender years 
normally the mother should be preferred 
to the father. That was a case where the 
father had remarried. It is significant 
to note in that case section 6 (a) of the 
Act did not come into play. Even with- 
out that the Bombay High Court held 
that in respect of a child of tender age 
the custody should be with the mother 
because the paramount consideration is 
the interest of the child rather than the 
rights of the parties. Undoubtedly, in 
these matters the welfare of the child is 
important. Just because under section 
6 (a) of the Hindu Minority and Guardian- 
ship Act the mother is ordinarily entitled 
to have the custody of the child below 
five years, it does not mean that if in the 
interests of the child such custody is not 
beneficial, the mother would be entitled 
to custody. But in the present case as 
already seen there is really nothing against 
the mother. It is also to be noted that 
immediately after the petitioner and the 
respondent parted company the petitioner 
gave notice to the respondent and ulti- 
mately followed it up with the present 
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IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Maharajan, F. 


A, Sundarasan .. Plaintif * 

0. 

A.C. Thirulokchandar and another 
.. Defendants. 


Indian Coypright Act (XIV of 1957), sections 
17, 13, 48 and 51—Copyrigh!—Infringement 
—Absence of provision compelling registration 
—Effeci—Registration not a pre-condition to 
acquisition of a copyright—Non-registration 
does not disentitle affected party to sue for 
relief. 


Both under the Coypright Act of 1957 
and the Goypright Act of 1914, regardless 
of registration an author acquires a 
copyright in his work and non-registra- 
tion thereof des not disable the owner 
of the copyright from bringing an infrin- 
gement action, Registration is nat a pre- 
requisite to the acquisition of a 
copyright. [Paras, 4 and 8.] 


Cases referred to: 


Mishra Bindhu Karyalaya v. S. Koshel, 
A.LR. 1970 Midh. Prad. 269;° Tuck v. 
Priester, L. R. 19 Q BD. 48. 





*C, S, No. 34 of 1969. IIth February, 1971, 
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V.P. Raman and P., Sivasankaran, for 
plaintiff. 


S. Jiyakumır and K. Venkateswara Rao, 
and Short and Bzwes, for defendants. 


The Court delivered the following 


JUDGMENT:—The plaintiff sues for decla- 
ration that he is the awner of the copyright 
ina Tamilstory, ‘nazkuval’ written by 
him, for aperminentinjunction restrain- 
ing defendants 1 and2from exploiting a 
film, ‘ Iru Malargal’, which is said to be a 
reproduction of the plaintiff’s story, and 
for recovery of damages to the tune of 
Rs. 40,000, The defendants in their 
answers deny the basis of the plaintiff's 
claim, Seven issues were framed by 
Palaniswamy, J., on 6th August, 1970. 
On the 13th Navember, 1970, the second 
defendant filed an additional answer 
raising the additional plea that the suit 
is not miintainable for non-registration 
of the plaintiff’s copyright in the story 
‘nazhuval’, 


a. Tne following additional issue No. 8 
is framed: 


“Whether the plaintiff’s suit, is not 
maintainable for non-registration of his 
copyright in the story ‘na'zhuval’? 


g. Preliminary arguments were advanced 
upon issue No, 8, and I shall proceed to 
give my finding thereon, 


4. Admittedly, the plaintiff, whose story 
was published in the issue of the ‘Ananda 
Vikatan’ dated 19th May, 1963, has not 
registered his copyright therein. The 
contention of the second defendant is that 
although the plaintiff might have acquired 
a copyright in the stary, he is not entitled 
to enforce the same without registration 
thereof. I would have dismissed this 
contention without serious notice but 
for the observations mide by a Division 
Bench ofthe Madhya Pradesh High Court 
in support of this contention. Those 
observations have been reported in Mishra 
Bandhu Karyalaya v. S. Koshel1, at page 267 
and are as follows: 


“The Indian Copyright Act, 1914, had 
nowhere mide any provision for the 
registration of copyrights, Under the 
Copyright Act, 1957, it appears that 
under sections 13 and 45, the ~regis- 
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tration of a book with the Registrar of 
Copyrights, is a condition for acquiring 
copyright with respect to it. A plain 
reading of the several provisions of the 
Act, leaves no doubt in our minds that a 
copyright in a book now is only secured 
if it is an original compilation and 
has been duly registered according to 
the provisions of the 1957 Act. Once 
it is so registered, the author is deemed 
ta acquire property rights in the book. 
The right arising from the registration 
of the book can be the subject-matter 
of civil or criminal remedy, so that, 
without it the author can have no 
rights, nor remedies inspite of the fact 
that his work is an original one. We 
are however, concerned with the state 
of law prevalent under the Imperial 
Copyright Act, 1911, enacted by the 
British Parliament, subject to such 
modifications as stated in the Indian 
Copyright Act, 1914.” 


The last sentence shows that the previous 
observations quoted above were entirely 
inthe nature ofobiter. I feel constrained, 
with great respect, ta disagree with the 
obiter dicta of their Lordships and to 
hold that both under the Copyright Act, 
1957 and under the Copyright Act o 
1914, the legal position is the same, viz., 
that regardless of registration, the author 
acquires a copyright in his work, an 
non-registration thereaf daes nat di able 
the owner of the copyright from bringing 
an infringement action. I shall presently 
shaw with reference to the several pro- 
visions of the Copyright Act, 1957, that 
registration is not a pre-requisite to the 
acquisition of a copyright, 


5. Although in Chapter H of the Act, a 
machinery has been provided for registra- 
tion of copyrights, there is no pravision 
therein which requires compulsory regis- 
tration of copyrights, Neither Chapter 
XI, which deals with infringement of 
copyright, nar Chapter XII, which deals 
with civil remedies, provides that non- 
registration of a copyright shall have any 
penal consequences. 


6. Section 17 says that subject to the 
provisions of this Act, the author of a 
work shall be the first owner of the copy- 
right therein. But it is not in every 
kind of work that copyright can be claimed 
because section 13 provides; 
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‘Subject to the provisions of this section 
and the other provisions of this Act, 
copyright shall subsist throughout India 
in the following classes of works, that 
is to say,— 


(a) original literary, dramatic, musical 
and artistic works; 


(b) 
O AE S AEAT EE » 


In neither of these sections, however, is 
registration o? the copyright prescribed 
as a condition precedent to the acquisition 
thereof. 


4. We may next turn to section 51 Of 
the Act, which runs as follow3:— 


“Copyright in a work shall be deemed 
to be infringed...........eee eens 


(a) when any person, without a licence 
granted by the owner of the Copyright 
or the Registrar of Copyrights under 
this Act or in contravention of the 
conditions of a licence so granted or 
of any condition imposed by a com- 
petent authority under this Act...... 


(i) does anything, the exclusive right 
to do which is by this Act conferred 
upon the owner of the copyright, 
or 


(ii) 


(b) when any PCPSON...-seeseesees 


(i) makes for sale or hire, or sells or 
lets for hire, or by way of trade dis- 
plays or offers for sale or hire, or 


(ii) distributes either for the purpose of 
trade or to such an extent as to affect 
prejudicially the owner of the copy- 
right, or 


(iii) by way of trade exhibits in public, 
or 


(iv) imports (except for the private and 
domestic use of the importer) into India 
any infringing copies of the work.” 


There is nothing in this section to indicate 
that in the mutter of infringement of 
copyrights, the Legislature drew any 
distination between copyrights, which 
are registered, and those which are not. 
On the contrary, the scheme of the Act 
shows that an author acquires a copyright 
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the moment he produces a literary 
work and it is open to him as the owner 
of the copyright to effect an assignment 
thereof, whether he has registered it or 
not, Section 55, which occurs under 
the Chapter entitled ‘civil remedies’, 
provides that where copyright in any 
work has been infringed, the owner of 
the copyright shall, except as otherwise 
provided by the Act, be entitled to all 
such remedies by way of injunction, 
damages, accounts and otherwise as are 
or may be conferred by law for the infrin- 
gement ofa right. This section does not 
insist that the owner ofthe copyright ought 
to have registered this copyright before he 
institutes a suit in case of an infringement. 


8. Learned Counsel for the second defen- 
dant would, however, contend that the 
provision for registration of copyrights 
would be rendered meaningless if non- 
registration should have no penal conse- 
quences, I am unable to agree, Take, 
for instance, the Indian Registration Act, 
which makes a distinction between comp- 
ulsorily registrable documents and option- 
ally registrable documents, Where a 
document is optionally registrable and 
a party does not choose to have it regis- 
tered, it can certainly not be contended 
that the optionally registrable document 
is void for non-registration. Registra- 
tration in such cases confers upon the 
party certain advantages in the matter of 
proof, In fact, section 48 of the Copy- 
right Act, provides that the Register 
of Copyrights shall be prima facie evidence 
of the particulars entered therein, and 
shall be admissible in evidence in all 
Courts without further proof or produc- 
tion of the original. If the Legislatur 

had intended that registration shall be 
compulsory, one would expect the langu- 
age of section 48 to be radically different 
from what it is; it ought to have said 
that without registration, no valid copy 

right can be claimed or enforced. 


g. Lerrned Counsel for the second defen- 
dant places great reliance upon section 
44 of the Act in support of his contention, 
That section runs as follows: 


“There shall be kept at the Copyright 
Office a register in the prestribed form 
to be called the Register of Copyrights 
in which may be entered the names or 
titles of works and the names and 
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addresses of authors, publishers and 
owners: of copyright and such other 
particulars as may be prescribed.” 


UMAR LEBBAT v. AMBASAMUDRAM 


The contrast between the word “‘shall”’ in 
the earlier part of the section and the 
word “may” in the later part makes it 
manifest that although the maintenance 
of the Copyright Register is compulsory, 
the entry therein of the names or titles 
of works and the names and addresses 
of authors, publishers and owners of copy- 
right isleft totheaption ofthe owner of 
the copyright. This is emphasised by sec- 
tion 45, which says that the author of any 
work may make an application in the pres- 
cribed form accompanied by the prescrib- 
ed fee tathe Registrar of Copyrights for 
entering particulars ofthe workin the 
Register of Copyrights. It is found from 
Tuck v. Priester’, that the English Capy- 
rightAct of 1862 expessly provided that 
no proprietor of any such copyright shall 
be entitled ta the benefit of that Act until 
such registration, But this provision has 
been repealed by the English Copyright 
Act of 1911, with the result that even in 
England, registration has ceased to be a 
pre-condition to the acquisition of a 
copyright, It is important to observe 
that the Indian Copyright Act of 1957, 
contains no pravision similar to the 
one contained in the English Copyright 
Act of 1862. In the absence of such a 
provision, I hold that registration of 
copyrights is not compulsary under the 
Act and that non-registration does not 
disentitle the plaintiff to sue for the 
reliefs he has prayed for in the plaint. 
This issueis consequently answered against 
the second defendant, 


P.S.P, 





Answered accordingly. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present:—F’, Veeraswami, C.F. and V.V. 
Raghavan, F. 


Umar Lebbai 
v. 


Ambasamudram Taluk Inam Pottal- 
pudur Mohideen Andavar Pallivasal 
Managing Committee through the 
Committee President Syed Valilullah 
Sha Kadari Peerzadah alias S V. Shah 
and others Respondents. 


Mokammsdan Law—Succession to office of 
Lebbaiship—Not coverea by rules of Muslim 
Law—Rules of Succession to wakf may be 
extended to cover succession to Lebbaiship. 


The Office of Lebbai is more or less of a 
religious character. Succession to the 
office is not covered by any decided autho- 
rity or any precise rule of Muslim Law. 
Where the religious services af a Labbai 
were done in a wakf and the emoluments 
also were derived from the income of the 
wakf, the law of inheritance in respect of 
the income of the wakf may be applied 
ta the succession to the religious office. 

[Para, 1.] 


Appellant* 


Cases referred to :— 


Umar Lebbai v. Ambasamudram Pallivasal. 
(1967) 2 M.LJ. 218; Syed Shak Abdul 
Latif v. Mohammed Lebbat, (1958) 2 M.L.J. 
199 ; Mazhar Ali v. Gulam Murtujah, 
A.I.R. 1958 A.P. 8. 


Appeal under clause 15 of the Letters 
Patent against the decree and judgment, 
dated 11th August, 1965 and passed in 
S.A. No. 1245 of 1961 preferred to the 
High Court against the decree and judg- 
ment in A.S. Na. 192 of 1960 on the file of 
the District Court of Tirunelveli, dated 
10th March, 1961 (O.S. No. 16 of 1959 
on the file of the Court of the District 
Mounsif of Ambasamudram.) 


N. Sivamani, M.V. Krishnan 
Narayanaswamy, for Appellant. 


T.R. Mani, for Respondents. 
The Judgment of the Court was delivered 
by 


and F. 


K. Veeraswami, C.F.—This is an appeal 
under the Letters Patent from the judg- 





* L,P.A, No, 21 of 1966, 
i 30th November, 1972, 
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ment of Venkataraman, J., in Umar Lebboi 
v. Ambasamudram Pallivasal' who, agree- 
ing with the conclusions arrived at by 
the two Courts below him, dismissed the 
plaintiff’s Second Appeal. The earlier 
litigations had settled that one Vaka 
Mahadu Meethi Lebbai was entitled to 
perfarm the duties of Lebbai in Mohideen 
Andavar Pallivasa] at Pottalpudur in 
Tirunelveli district in the Tamil month of 
Thai, once in twa years and to get the 
corresponding emoluments therefor. In 
1948, he died leaving his eldest son, Umar 
Lebbai the plaintiff, and 3 grandsons, 
defendants 6 to 8 by his predeceased two 
other sons, the last twa defendants being 
the sons of the youngest of them. Syed 
Shah Abdul Latif. v. Mohammed Lebbat?, 
had decided that the Lebbais in institution 
would be entitled to an one-fourth share 
out of the hundial collections both at the 
time of the kanthuri and in ordinary times 
and an one-fourth share under all other 
heads of income except the Sandhana- 
kudam and lands. The plaintiff-appel- 
lant claimed in his suit, aut of which the 
appeal arises, to have succeeded to the 
Lebbaiship to the exclusion of his three 
nephews. He would be well-founded in 
his claim if the ordinary rules of inheri- 
tance of Sunni law applied by which the 
uncle would exclude the nephews, the 
females being also excluded onthe ground 
of incompetency to perform the duties 
of Lebbai. But, the first two Courts, 
accepted the case of the nephews that 
succession to the Office should be an the 
basisoftheruleof per stirpes. Venkata- 
ramin, J., accepted that view, he being 
of the opinion that the rule of inheritance 
to wakf could reasonably be extended to 
succession to the Office af Lebbai, Syed 
Shak Abaul Latif v. Mohammed Lebbai®, 
observed with reference to this Pallivasal 
that ‘“The Lebbais must light the lamps of 
the Pallivasal, must call out bang, must 
read the fathiha, must recite the maulud 
and the yazin and give salivat, must 
attend to the comforts of the pilgrims 
coming to the Pallivasal, though they were 
nat bound to sweep any portion of the 
Pallivasal.”” The Office of Lebbai 
appears, therefore, ta be more or less of a 
religious character. Succession claimed 
by the appellant is not ta any wakfas such, 








1, (1967) 2 M.L.J. 218. 
2. (1958) 2 M,L.J. 199, 
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but to the Office of Lébbaiship, the receipt 
of emoluments being only incidental to 
the Office. The rule of succession in 
the case of wakf is well settled. Mulla 
on Principles of Mahomedan Law, 17th 
edition says : 


‘Where a wakfis made for the benefit 
of the settlor’s descendants, but no 
rules of succession are laid down in the 
deed of wakf, the descendants take fer 
stripes, and not per capita, and males 
and females take equal shares.” 


The Andhra Pradesh High Court in 
Mazhar Ali v. Bulam Muriujak1, however, 
held that if a wakf was in favour of the 
descendants ‘‘generation after generation, 
the implication was that the nearer line 
or class took first, and after them the line 
next after . But the principle that the 
children ofa predeceased son were exclud- 
ed by their uncles and aunts did not 
apply to endowed property, But this is 
not a case of wakf, and much less, of wakf 
made for the benefit of the settlor’s descen- 
dants. Thesentiments of the Muslim Law 
appear to be against the application of 
the rules of inheritance or principles of 
hereditary succession to the administration 
of wakf property. The instant case is 
not one such either, Succession to the 
Office of Lebbai is not covered by any 
decided authority or any precise rule of 
M slim Law. In the circumstances, 
Venkataraman, J., thought that since the 
religious services of a Lebbai were done in 
a wakf and the emoluments also were 
derived from the income of the wakf, 
there was no reason why the law `o 

inheritance in respect of the income of 
the wakf should not be applied to the 
succession ta the religious office. He also 
felt that the admitted exclusion of females 
from the Office of Lebbai would itselfshow 
that the regular law of inheritance to 
private property could not be applied 
because under such law, females could not 
be excluded. The learned Judge went fur- 
ther and stated that the view hewas inclin- 
ed to take would stand strengthened by the 
fact that the adoption of the rule of sons 
like defendants 6 to 8 taking the place 
of their deceased fathers would ensure 
greater number of heirs of the common 
ancestors being available as Lebbais, and 





1. ALR. 1958 Andh. Pra. 8, 


kd I 
if} ! 
that this will be more in keeping with the 
object of the institution af Lebbais than 
the rule which would let in only the 
plaintiff to the exclusion of the nephews. 
Though, to aur minds, this process of 
reasoning may not meet with our entire 
approval, we do not at the same time, 
feel satisfied that the ultimate conclusion 
of the learned Judge should be upset as 
erroneous, 


2. We dismiss the appeal, but with no 
costs, 

| 
P.S.P. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT LP, S. Kailasam, F. 


Neelacanta Pillai and others 
, Appellants* 


v. 
ChelHian Nadar Respondent. 


Civil Procedure Gode (V of 1908) , Section 144— 
Execution ,proceedings—Application under 
section 144 for re-delivery—Section 4 (a) of 
the Holdings (Stay of Execution Proceedings) 
Act (VIII of 1950) (Travancore-Cockin) — 
Scope—Remand order of High Court— 
Effect . 


The two grounds on which the Court 
could ordér delivery of possession to a 
decree holder inspite of the main provi- 
sion in section 4 (a) of the Holdings- 
Stay of Execution Proceedings) Act 
it of 1950) (Travancare-Cochin), 
staying thel execution of the decree for 
recovery of possession against a lessee, 
are: (1) that the lessee has committed 
intentional jor wilful acts of waste; ar(2) 
that he has. failed to pay the rent of the 
holding which has accrued due after the 
commencement of the Act. 

[Paras. 5 and 6.] 


Irrespective of the position of law regard- 
ing the right of a decree holder to get an 
order of dispossession under section 4 of 
the Act, a direction given by the High 
Court whilé remanding the case must be 
strictly followed. [Paras. 10 and 14.] 


According to the order of remand, the 
Courts below were, in the instant case, to 
consider Whether the defendant was pre- 
vented by justifiable cause from paying 
a 


* A,A.A.O, No, 130 of 1970, 6th Decemder, 1972. 
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rent on the ‘due date or whether there 
was any bona fide dispute between parties 
relating to the amount of rent to be 
deposited, Though this, may not be the 
correct position of law se far as the parties 
were concerned, they are bound by the 
order ofrem nd. [Para, 11.] 


Where no plea that the defendant was 
prevented from paying the rent on the 
due date was pleaded, and the defendant 
on his own showing was on the date when 
delivery was effected, in arrears of rent, 
the order of delivery cffected in favour of 
the appellant cannot be questioned. 

` | Para, 15.] 


Cases referred to: 


Sanku Krishnan v. Hari Prabhu, A.L.R. 
1952 T.C. 333; Ethiraja Mudali v. Muthu 
Reddi, (1961) 1 M L.J. 482: A.LR. 1961 

- Mad. 410; K. Mudaliar v, K, Pillai, A.I.R. 
1970 Mad. 328. 


Appeal against the order of the Court 
of the Subordinate Judge, of Padma- 
nabhapuram dated 4th December, 1970 
and made in C.M.A. No, 1 of 1970 
(E.P. No. 835 of 1959 is Original Suit 
No. 642 of 1956 District Munsif’s Court 
(Pri.) District Munsif’s Court, Padma- . 
nabhapuram.,) 


P. Ananthakrishnan Nair, for Appellant. 
R Gopalaswami Ayyangar, for Respondent. 
The Court delivered the following 


Jupcmznt.—The respondents in E.P. 
No. 835, of 1959 are the appellants herein. 
E.P.No, 835 of 1959 was filed by -the 
judgment-debtor defendant for re-delivery 
of the property under section 144, Civil 
Procedure Code . That petition was 
disrnissed by the trial Court and on appeal, 
it was ordered. This appeal is against 


. the order directing re-delivery. 


2. The facts that are relevant for the 
disposal of this appeal may be stated. 


The suit O.S. No. 642 of 1956 was 
filed on 22nd November, 1956 for recovery 
of possession with arrears ofrcr.t. On 26th 
June, 1958, the suit was decreed fixing the 
arrears ofrent at Rs. 45.10 As, and future 
rent at the rate of Rs. 70 per annum, 
which was modified on appeal fixing the 
future rent at Rs. 42. In other respects, 
the decree ofthe trialCourt was confirmed. 
In purusance of the decree, the decree- 
holders obtained an order of delivery 
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on 27th September, 1958 and delivery 
was in fact effected on grd October, 1958. 
On 17th October, 1958, the judgment- 
debtor filed an application E.A. Na. 1980 
of 1958 for re-delivery claiming benefit 
under Act VIII of 1950. Ten days later, 
i.e., on 27th October, 1958, he deposited 
Rs, 28 as arrears ofrent. The redelivery 
application was dismissed on 3rd March, 
1959 and the appeal A.S. No. 246 of 1959 
filed by the defendant was allawed and 
re-delivery was ordered, Against the 
judgment, the appellants filed C.M.S.A. 
No. 10 of 1960 before the High Court. 
Pending disposal of the appeal, the respon- 
dent-defendant filed E.P. No. 835 of 1959 
for re-delivery under section 144, Civil 
Procedure Code, aut of which the present 
appeal arises. This Court allowed C.M. 
S.A. No. 10 of 1960 and remanded E.A. 
No, 1980 of 1958 which was filed by the 
respondent-defendant for fresh disposal. 
After remand, in the first Court, the 
respandent-defendant did not press E.A. 
No, 1980 of 1958 and it was dismissed. 
E.P.No, 835 of 1959 was heard by the 
District Munsif. He held that the defen- 
dant is nat entitled to re-delivery since 
he was in arrears on the date of delivery 
of possession, An appeal, C.M.A. No, 88 
of 1965 was preferred by the defendant 
and the Appellate Court remanded, 
E.A. No. 835 of 1959 to the first Court for 
fresh disposal according ta law on 26th 
April, 1966. The decree-holders prefer- 
red C.M.A. No. 74 of 1967 to the High 
Court against the order of remand made 
by the first appellate Court . The order 
of remand was set aside by this Court on 
28th January, 1967 and the appellate 
Court was directed to dispose of the 
appeal according to law. The appeal 
was numbered as C.M.A. No. 1 of 1970, 
and the Lower Appellate Court allawed 
that appeal and directed re-delivery 
of possession. Against the order in C.M. 
A. No. 1 of 1970, the decree-holders 
have preferred this appeal. 


4. The question that arises for considera- 
tion is whether the order of delivery in 
E.P.No. 613 of 1958, was properly made, 
If the order of delivery was properly made 
then the defendant would not be entitled 
to re-delivery. The answer to the pre- 
sent petition E.P. No. 835 of 1959 praying 
for re-delivery of possession will depend 
upon the fact whether the delivery effected 


THE MADRAS Lay JOURNAL REPORTS 


(1973 


in favour of the decree-halders is proper 
ar not, 


. The ground on which the validity 
of delivery of possession is challenged is 
section 4 (a) of the Holdings (Stay of 
Execution Proceedings) Act, (VIII of 
1950) (Travancore-Cochin), Section 4 
(a) is as follaws:— 


‘‘Notwithstanding any law to the con- 
trary, proceedings in execution of a 
decree in a suit far recovery of possession 
of a holding shall, so far as they 
relate to the delivery of po session 
of the holding, be stayed far a period of 
twenty three years and six months from 
the date of commencement of this Act: 


Provided that nothing contained in this 
section shall preclude the Court...... 
(a) from ordering the delivery of posses- 
sion of the holding to the decree-halder 
if the Court is satisfied either that the 
lessee has committed intentional and 
wilful acts of waste or that he has failed 
to pay the rent of the halding which 
has accrued due after the commence- 


ment of this Act, or 
33 


esosesoses s.secoerno b.eosssoo ve 


The stay of execution proceedings to be 
granted under section 4 is subject to the 
proviso that the Court shall not be pre 
cluded from ordering delivery of posses- 
sion of the holding to the decree-holde 

if the Court is satisfied either that the 
lessee has committed intentional an 

wilful acts of waste or that he has failed to 
pay the rent of the holding which has 
accrued due after the commencement of 
the Act. 


6. The two grounds on which the Court 
could order delivery of possession to the 
decree-holder in spite of the main pro- 
vision in section 4 staying the execution 
of the decree for recovery of possession 
are: (1) thatthe lessee has committed 
intentional or wilful acts of waste; or 
(2) that he has failed to pay the rent of 
the holding which has accrued due after 
the commencement of the Act, 


4. In this case, there is no allegation that 
the le see has committed intentional or 
wilful acts of waste. The decree-holders’ 
complaint was that the defeadant had 
failed to pay the rent of the holding which 
had accrued due after the commencement 
of the Act. It may be noted that the 


Tf] 


state of mind required-in the case of 
commission of waste, namely, intentional 
or wilful acts of waste is not found in the 
clause relating to failure’ to pay rent. 
On a construction of the wording of the 
proviso, the Court would be justified 
in ordering delivery of possession if the 
defendant had failed to pay the rent of the 
holding which had accrued due after 
the commencement of the Act. That 
it is not necessary for the decree-holder 
to prove that the default in payment of 
rent is intentional or wilful has been held 
by this Court in Rrishnamuthu and another 
v. Nainar Pillai}, 


8. The Supreme Court in Civil Appeal 
Nos. 469 to 474 of 1965 in considering 
the contention that the proviso to section 
4 Only gives a power to the Execution 
Court to deliver possession and does not 
contain any mandate that, if there is any 
failure to pay arrears of pattom, the 
Execution Court must direct delivery 
of possession, held that once the bar for 
execution of the decree by delivery of 
possession enforced by the principal clause 
of section 4 of the Travancore Act VIII 
of 1950 was removed because of the appli- 
cability of the proviso, the Execution 
Court had the duty to give full effect to 
the decree, the execution of which was 
sought from it by the respondent and that 
the decree gives an absolute right to the 
respondent to dispossess the appellant 
on failure to pay the future pattom and 
once the appellant committed a default, 
the respondent was entitled to dispossess 
him and there was no reason why the 
Gourt could refuse to order delivery of 
possession. 


9. Ifthe construction put on the proviso 
that the decree-holder is entitled to posses- 
sion when the defendant failed to pay 
the rent of the holding which had accrued 
due, is followed, the order of delivery is 
correct as there were arrears of rent. 


ro. In this case, it was submitted that 
whatever may be the position oflaw regar- 
ding the right of the decree-holder to get 
an order of dispossession under section 4, 
the direction given by this Court while 
remanding the matter to the appellate 
Court will have to be strictly followed. 
In remandjng the appeal to the appellate 


1, A, A, A, O. No. 125 of 1969 dated oth 
July, ae ie je at ee 


` 
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Court, this Court in A.A.A.O. No. 10 o 
1960 observed that the appellate Court 


Should have remanded the Execution 


Application to the learned District Munsif. 
After extracting portions of the judgment 
in Sanku Krishnan v. Hari Prabhu},. the 
High Court held that the principle laid 
down in the decision had not been followed 
either by the learned District Munsif 
or by the learned Subordinate Judge. 
In remanding the matter, the High 
Court directed the appellate Court -that 
in considering the matter, the Court will 
use its discretion, The principle laid 
down by the decision, extracted by the 
learned Judge may be extracted: 


ea dears The wording of the proviso 
and the use of the word ‘satisfied’ go to 
show that some amount of judicial 
discretion is given to the Court in the 
. matter of ordering delivery of posses- 
sion ofa holding. There may be cases 
in which the lessee was prevented by 
justifiable cause from paying rent on the 
due date, or there may be bona fide 
dispute between the parties relating to 
the amount of rent to be deposited. In 
such cases the Court may exercise 

. its discretion in a judicial manner and 
refuse delivery of possession of the 
holding”. i 


Ir. According to the decision cited by 
the High Court and the directions in the 
order of remand, the Courts were to con- 
sider whether the defendant was pre- 
vented by justifiable cause from paying 
rent on the due date or whether there 
was a bona fide dispute between the parties 
relating to the amount of rent to be depo- 
sited, Though this may not be the correct 
position of law, so far as the parties are 
concerned, they are bound by the order 
ofremand. The order of remand would 
also include the directions in the order 
of remand. 


xz. Inthedecisionin Ethiraja Mudali v. 
Muthu Reddj®, a Bench of this Court 
held that the directions given in the order 

ismissing an appeal against the order of 
remand is final and cannot be re-agitated 
in this Court. It was contended before 
the Bench that after the directions given 


ee 


1, AIR. 1952 Trav,-Co, 333 at 343. 
ae (1961) ¥ MLJ. 482: ALR. 1961 Mad. 
Oe are 
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by this Court in the order of remind, the 
High Court hid held that under M .dras 
Acct IV of 1938, it is open to a judgment- 
debtor, agiinst whom a decree remains 
unsatisfied, to apply to the Court to scale 
down the decree debt, even though he had 
not taken the plea at an earlier stage of 
the case, It observed that in the order 
of rem ind, the learned Judge after examin- 
ing the argim:nts before him give 
directions that the debt should be scaled 
down on a pirticular bisis. Tae Bench 
held that wit they were hearing wis not 
an app2a] aginst the order of the Judge 
who reminded the mitter and that the 
decision and the directions which the 
Jadge give in connection thereunder 
form:d an integral whole and they have 


become final, 
b 

Alagiriswami, J., in the decision in Fo 
Mudaliar v. K. Pillait. Tae learned 
Judge held that wien a case comes back 
to the High vurt after disposal by the 
lower appellate Court after remind, the 
High Court cannot take into consideration 
a later decision of the Supreme Court and 
go back on its own earlier order of remand 
pissed by it on a view that was dissented 
from by the Supreme Court ina different 
case, 


1g. Tac same view was expressed 


14. Tae decisions cited above clearly 
lay down that whatever miy be the 
position of law, the directions given by 
the learned Judge in the order of remand 
will have to be followed. 


15. Tae question, therefore, is whether 
in this case, the defendant was prevented 
by justifiable cause from paying rent 
or was there any bona fide dispute between 
the parties relating to the amount to be 
deposited. Tae plea that the defendant 
was prevented by justifivble cause from 
paying the rent on the due date was not 
pleaded and, therefore, need not be 
considered. Tae only question that has 
to be decided is waether there was a 
bona fide dispute between the parties 
relating to the amunt to be deposited. 
On the date wien the delivery was ordered 
i.s on grd October, 1958 the defen- 
dant was admittedly in arrears of rent. 
But the defendant submitted that he had 
no notice, and the decree-holders had 


aama 


3, ALR, 1970 Mad. 328. 


THE MADRAS LAW JOURNAL REPORTS 


(1973 


executed the decree within two years. 
In filing the application for delivery on 
17th October, 1958, the defendant stated 
that he was in arrears in a sum of Rs. 28, 
and that he wis paying it along with the 
application. Tough the application was 
mde on 17th October, 1958, the sum 
of Rs. 28, being the arrears was deposited 
only on 27th October, 1958. On his own 
showing, therefore, on the date when 
delivery was effected, he was in arrears 
of rent and there is no dispute about that 
fact. Tae defendant, therefore, cannot 
bring his case under the second clause, 
namely, that there existed a bona fide 
dispute between the parties. In the 
result, the order of delivery effected in 
favour of the appellants is in accordance 
with the law and cannot be questioned. 
The application, E.P. No. 835 of 1959 
for re-delivery of possession by the defen- 
dant has to be dismissed. 


16. Tais appeal is allowed. In the 
circumstances, there will be no order as to 
costs. No leave. 


P.S.P. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present:—M. M. Ismail, F. 


Muhamed Hussain Moideen Madan 
Appellant* 


U, 


Muhammed Immamuddin Sahib 
Madani (Died) and others 
Respondents. 


Limitation Act (IX of 1908), 1st Schedule, 
Article 11-A, Gode of Givil Procedure (V of 
1998), Order 21, rule 103—Suit for partition 
— Whether barred by limitation—Scope of— 
Article 11-A, 


From the very entry in column (1) of 
Article 11-A of the First Schedule to the 
Limitation Act, 1908, it is clear that the 
suit must be ane to establish the right 
which the plaintiff claims to the present 
possession of the property dealt with by 
the order referred to in the Article. The 
suit contemplated both by Article 11-A 
of the First Schedule to the ‘Limitation 
Act, 1908 and rule 103 of Order 21 of the 


5th January, 1973 





"S.A. No. 640 of 1968. 
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Code of Civil Procedure, must be one for 
the establishment of the right which the 
plaintiff claims to the present possession 
and that possession must relate to the pro- 
perty which was dealt with by the order 
made by the Court under Order 21, 
rule 98 or rule 101, Gade of Civil Pro- 
cedure, The rationale behind these pro- 
visions is that once the question has 
been agitated and decided on investigation 
by the executing Court, -that decision 
should be final, unless a suit has been 
filed as contemplated by Order a1, rule 
103, subject to the limitation prescribed 
by Article 11-A of the First Schedule to 
the Limitation Act, 1908. Tae result is, 
the right which is sought to be agitated 
and enforced must be identical. 

[Paras 4 and 5 ] 


Ssought to obain physical possession of the 

suit property from the executing Court by 
having the obstruction offered by M 
removed. He could obtain only sym- 
bolical possession of the property. Subse- 
quently, S filed a suit for partition and 
separate possession of his share in the suit 
house. He claimed his share as the pur- 
chaser of the sbare of D who had an 
interest in the property. M raised an 
objection that the suit not having been 
instituted within one year from the 
date of the order of the executing Court , 
it was barred by limitation under Aricle 
11-A of the First Schedule. 


Held : The relief and the property with 
reference to which the relief was claimed 
in the present suit were not identical 
with the relief and the property 
dealt with in the execution pro- 
ceedings. Tne relief claimed in the 
two proceedings were not the same and 
therefore Article 11-A of the First 
Schedule to the Limitation Act, 1908, 
had no application to the present suit, 
[Para 5], 
Cases referred to : 
Baldeo v. Kanhaiyalal and others, (1920 
12 L.W. 408 ; Shanmugam Pillai v. Panchali 
Ammal and others, (1926) 50 M.L.J. 681 ; 
LL.R. 49 Mad. 596: A.I.R. 1926 Mad, 
683 ; Kowuru Lakshminathiraju and others v. 
Jagani Venkataswami and others, (1946) 
1 M.L.J. 104 : A.I.R. 1946 Mad. 324. 
Appeal agdinst the Decree of the Court 
of the Subordinate Judge, Erode in 
Appeal Suit No. 19 of 1966 preferred 
against the Decree of the Court of the 


M. H. MODERN MADAN ö. M.I. SAHIB MADANI (Lomail, 7.) 
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District Munsif of Dharapuram in 
Original Suit No, 250 of 1960. 


N. Sivamani, N. K. Mitra and V. Nara- 
yanaswami, for Appellant. 


F. Krishnan, P. Veeraraghavan, and V. 
Syamalan, for Respondents, 


The Court delivered the following 


JupGMENT.—The third defendant in O.S. 
No. 250 of 1960 On the file of the Court 
of the District Munsif of Dharapuram, 
who succeeded before the trial Court, 
but lost before the first appellate Court 
is the appellant herein. The first res- 
pendent herein instituted the suit for 
partition and separate possession of his 
share in the suit house with future 
damages at the rate of Rs. 2 per month. 
The suit came to be instituted in the 
following circumstances. Admittedly 
the suit property originally belonged 
to the husband of the second defendant, 
whose son is the first defendant. On 
the death of the original owner of the 
property, the first defendant as the son 
and the second defendant as the widow 
succeeded to the property: The first 
respondent herein had obtained a decree 
against the first defendant in S. C. No, 
424 Of 1951, On the file of the Court 
of the District Munsif of Dharanuram, 
and in execution of that decree brought 
the suit property to sale and purchased 
it as evidenced by the sale certificate, 
Exhibit A-1, dated 8th September, 1958. 
When he sought to take possession of 
the property, he was obstructed’ by the 
appellant herein. The case of the 
appellant was that the original owner 
of the property had orally sold the pro- 
perty to the second defendant for the 
dower due to her, that the second de- 
fendant in turn had sold the property 
to the appellant under the original of 
Exhibit B-3, dated 7th November, 1958, 
and that consequently the appellant 
became entitled to the property. The 
learned District Munsif of Dharapuram, 
in E. A. No, 1575 of 1958, passed an 
order, dated roth June, 1959 dismissing 
the application. However, he held that 
even according to the first respondent, 
he was entitled only to an undivided 
share in the suit house and consequently 
he was not entitled to actual delivery 
of possession and therefore it was not 
necessary to go into the question of 
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title of the obstructors or their vendor, 
Having come to this conclusion, the 
learned District Munsif pointed out : 


“ That could be gone into when peti-. 


tioner (first respondent herein) files 
a suit for partition for getting actual 
delivery of possession. It is sufficient 
at this juncture to say that petitioner 
(first respondent herein) as the Court- 
auction~-purchaser is entitled to get 
only symbolical delivery of possession, 
It is not necessary to remove the 
obstruction offered by respondents for 
giving symbolical delivery of posses- 
sion, Petition is therefore, dismissed 
with respondent’s costs,” 


Pursuant ta this order of the learned 
District Munsif, the first respondent 
herein actually obtained symbolical 
possession of the property as evidenced 
by Exhibit A-3, dated 6th July, 1959, 
certified copy Of possession receipt. It is 
thereafter that the present suit was insti- 
tuted by the first respondent for parti- 
tion and separate possession of the first 
defendant’s share in the property which 
he purchased in execution of the decree in 
S.C. No. 424 of 1951, referred to already. 
In defence to the svit, the appellant 
put forward several contentions, The 
first contention was that the original 
owner of the property orally sold the pro- 
perty to the second defendant and there- 
after the second defendant as the owner of 
the property sold the same to the appel- 
lant under the original of Exhibit B-3 
referred to already. The second conten- 
tion was that the appellant and his vendor 
had perfected title to the suit property 
by adverse possession. The third conten- 
tion was that the suit not having been 
instituted within one year from the date 
of the order evidenced by Exhibit A-2, it 
was barred by limitation under Article 
11-A of the First Schedule to the Limita- 
tion Act, 1908. Tae learned District 
Munsif, who tried the suit, accepted all 
these contentions and dismissed the suit 
instituted by the first respondent herein 
on 5th August, 1965. However, on 
appeal preferred by the first respondent, 
the learned Additional Subordinate Judge 
_of Erode on 17th February, 1968 in A.S. 
No. 19 of 1966 reversed the conclusion of 
the learned District Munsif on all these 
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points and decreed the suit of the first 
respondent as prayed for, Hence, the 
present second appeal by the third defen- 
dant in the suit. 


2. As far as the findings of the learned 
Additional Subordinate Judge, on the ques- 
tions as to the plea of oral sale as well as 
theplea of adverse possession put forward 
by the appellant herein are concerned, in 
my opinion, they are essentially findings on 
questions of fact and they are amply 
supported by evidence. As far as the 
oral sale is concerned, the finding is one 
of pure fact and therefore so long as that 
finding is supported by evidence, its 
correctness cannot be challenged in the 
second appeal. As far as the question 
of adverse possession is concerned, once the 
oral sale is found against, the first and 
second defendants would be in the position 
of co-owners and unless ouster on the 
part of the second defendant is established, 
the appellant cannot succeed on the plea of 
prescription of title by adverse possession 
and such ouster has not been established 
in the present case. Therefore, the only 
question that survives for consideration 
in the second appeal is, whether the suit 
instituted by the first respondent is barred 
by Article 11-A of the First Schedule to . 
the Limitation Act, 1908, as contended 
by the appellant or not, 


3. I am clearly of the opinion that the 
conclusion of the learned Additional Sub- 
ordinate Judge that the suit is not barred 
by limitation is correct, I have already 
extracted the terms of the order in Exhibit 
A-2, That order clearly shows that the 
learned District Munsif of Dharapuram 
who disposed of E.A. No. 1575 of 1958 
did not go into the question of title and 
left open the question to be decided ina 
suit for partition that might be instituted 
by the present first respondent. On the 
other hand, the learned District Munsif 
directed symbolical delivery of possession 
to the first respondent herein, as he hap- 
pened to be the purchaser of a share of the 
property and under Exhibit A-3 the first 
respondent actually obtained symbolical 
delivery of possession, Under these cir- 
cumstances, the question for considera- 
tion is, whether the suit is barred by 
Article 11-A of the First Schedule to the 
Limitation Act, 1908. That Article is 
as follows; f 
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Le Period of Lime from which period 
Description of suit limitation. begins to run, 
11-A. Byapersonagainst whom an One year The date of the order. 


order has been made under the 
Code of Civil Procedure, 1908 
upon an application by the 
holder of a decree for the posses- 
sion ofimmovable property or by 
the purchaser of such property 
sald in execution of a decree, 
complaining of resistance or 
obstruction to the delivery of 
possession thereof, or upon an 
application by any person 
dispossessed of such property 
in the delivery of possession 
thereof to the decree-holder, or 
purchaser, to establish the 
right which he claims to 
the present possession of the pro- 
perty comprised in the order. 


. Fromtheveryentry incolumn (1) ofthe 
Article, it is clear that the suit must be 
one to establish the right which the plain- 
tiff claims to the present possession of the 

roperty dealt with by that order. The 
reason for this is that the relief which was 
denied to the plaintiff in the summary 
proceedings by the executing Court is the 
same as the one which is sought to be 
agitated in the suit subsequently filed. 
Order 21, rule 103, Code of Civil Pro- 
cedure states: 


“Any party not being ajudgment-debtor 
against whom an order is made under 
tule 98. Rule gg or rule ror may 
institute a suit to establish the right 
which he claims to thepresent possession 
of the property; but, subject to the 
result of such suit (if any), the order 
shall be conclusive,” 


5. Thus, it will be seen that the svit con- 
templated both by Article 11-A of the First 
Schedule to the Limitation Act, 1908 and 
the abovesaid rule must be one for the 
establishment of the right which the plain- 
tiff claims to the present possession and 
that possession must relate to the property 
which was dealt with by the order made 
by the Court under Order 21, rule 98 or 
rule ror, Code of Civil Procedure. The 
rationale behind these provisions is that 
once the question has been agitated and 


decided on investigation by the executing, 
Court, that decision should be final, unles 

a suit has been filed as contemplated b 

Order 21, rule 103, subject to the limita 

tion prescribed by Article 11-A of the 
First Schedule to the Limitation Act, 
1908. The result is, the right which is 
sought to be agitated and enforced must 
be identical. In the present case, the 
first respondent herein sought to obtain 
physica] possession of the entire property 
from the executing Court by having the 
obstruction offered by the appellant herein 
removed, while in the present suit, what 
the first respondent claims is a partition 
of the house and allotment of the first 
defendant’s share to the first respondent 
as purchaser of the first defendant’s 
right in execution of the decree passed in 
S.C. No. 424 of 1951 on-the file of the 
Court of the District Munsif of Dhara- 
puram. In view of this, it is clear that 
the relief and the property with reference 
to which the reliefis claimed in the present 
suit are not identical with the relief and 
the property dealt with in the execution 
proceedings. However, Mr. V. Narayana- 
swami, learned Counsel for the appéllant, 
brought to my notice a decision of the 
Privy Council in Baldeo v. Kanhaiyalal and 
others}, contending thatthe same applies 
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to the facts of the present case. In my 
opinion, this decision is not applicable 
to the facts of the present case. In that 
case, the plaintifr had a right of eight 
annas share in certain zamindari pra- 
perty and he sought physical possession 
of that eight annas share in execution proa- 
ceedings. Having failed in his attempt 
to get physical possession of the property 
in execution proceedings, subsequently 
he instituted a suit for recovery of posses- 
s'on of the identical property. In that 
context, a question arose whether Article 
11-A of the First Schedule to the Limita- 
tion Act, 1908, applied and whether the 
sujt was barred by limitation or not. 
The Judicial Committee came to the 
conclusion that in view of the reliefs 
claimed in execution proceedings and 
in the suit being identical and the suit 
not having been brought within the period 
of limitation prescribed by Article 11-A of 
the First Schedule to the Limitation Act, 
1908, the said suit was barred by limita- 
tion, In the present case, as I have poin- 
ted out already, the relief claimed by the 
first respondent in E.A. No. 1575 of 1958 
was for removal of obstruction ofrered 
by the appellant herein and for taking 
possession of the entire suit property. 
On the other hand, in the present suit 
the relief claimed by the first respondent 
is One for pirtition of the suit house 
and for allotment of the share of the 
first defendint in the suit house to the 
first respondent, as he htppens to be the 
urchaser of the first dfendant’s interest 
in the suit house. Consequently, the 
-elief claimed in the tw? proceedings is not 
he same and therefore Article 11-A of 
“he First Schedule to the Limitation Act, 
1908, has no application to the present 
suit. 
6. That is the view taken by a Rench of 
this Court in Skhanmugham Pillai v. Panchali 
Ammal and others!, In that case also in 
the execution proceedings as well as in 
the earlier suit the claim was for recovery 
of possession of the entire suit property, 
while in the subsequent suit which gave 
rise to the second appeal disposed by the 
Bench the claim was for partition and 
separate possession of the plaintift’s share. 
With reference to such a situation a 
Bench of this Court held that Article 11-4 
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of the First Schedule to the Limitation 
Act, 1908 had no application and there- 
fore the suit was not barred by limitation. 
Before the Bench also reliance was placed 
on the decision of the Judicial Committee 
to which I have already made a reference. 
This Court pointed out: 


“Here, as in other cases wherethe appli- 
cation of Article 11-A of the Limita- 
tion Act is in question, the important 
thing is tosee, as the Judicia] Committee 
did in Baldeo v. Kanhaiyalal!, what was 
asked for in the claim proceedings and 
what is asked for in the present suit. 
The law provides ut sit finis litium 
that a person defeated in claim pro- 
ceedings shall not ask for the same relief 
thatwas denied him in thaseproceedings 
which are summary, except in a suit 
filed within a year ofthe order. Under 
Order 21, rule 103, Civil Procedure 
Code, a party against whom an order 
for possession is made under rule ror 
may institute a suit to establish his right 
ta present possession of the property, but 
on his failing to do so, the order 
becomes final. ~ 


From the fuller report af the Privy 
Council case in Baldeo v. Kanhaiyalal}, it 
appears that the village which belonged 
to a joint family was on the death of 
the head of the family registered in the 
names of his two sons, and that the 
appellant both in his application for 
p2ssession under rule.g7 and in his suit 
asked for actual possession of the eight 
annas share of ane of the sons whose 
interest he purchased. ‘Their Lordships 
observed that it was too clear for 
arg-iment that on both occasions he 
asked for exactly the same relief, and 
his suit brought more than one year 
after the disposal of his claim was 
thus time-barred. 


The facts of the case before us are 
difterent. Both in the claim proceed- 
ings and in the prior suit, O.S. No. 407 
of 1915 the plaintiff asserted his right 
to have his title to actual possession of 
the house declared; but, in the present 
suit, he asks for a partition, after 
allowing for good and bad qualities of 


the family properties and for delivery: 
peame R am causal 
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of a moiety to him. In making such a 
partition it is not necessary to go behind 
or re-open the decisions in the prior 
proceedings. The plaintift is only 
exercising the equitable right of the 
coparcener whose share he has pur- 
chased to demand a partition at any 
time. Article rr (a) is thus not a bar 
to this suit, and as the relief the plain- 
tif now asks for in a suit based on the 
canse of action of his purchase on the 
undivided shire of a member ofa joint 
family would be inconsistent with 
wit he asked for in the prior suit, in 
wich the cause of action was the 
order on the claim petition, there is 
equally no bir of res judicata under 
section’ 11, Civil Procedure Cade, or 
by Order 2, rule 2,” 


I am clearly of the opinion that the 
above decision d'rectly applies to the facts 
of the present case and in the light of 
that decision, it cannot be held that the 
present suit instituted by the first respon- 
dent for partition and separate possession 
of the tist defendant’s share to him is 
barred by Article r1-A of the First Sche- 
dule to the Limitation Act, 1908. 


The mitter may be looked at from 
another angle. In Kowuru Lakshmi- 
nath'raju and others v. Figani Venkataswami 
and others}, it was observed: 


‘Tiere is yet another rule which is 
laid down by this Court and that is, 
if the relief that is asked in the later 
suit is' not one which the plaintiff 
could hive gt in the execution depart- 
ment, then the fact that he did not 
pursue the remedies given under the 
execution chapter will not bar the 
later suit”. ,. 


The relief prayed fọr in the present suit 
is one for pirtition and for recovery of 
possession of the share allottab'e to the 
fist dfendiınt whase right the first 
retpondent herein hid purchased, - Tris 
relief, the fist respondent could 
not hive asked for and obtained in 
the petition preferred by him under 
Ov-der 21, iule 97, Qode of Cil 
Procedire, As a mutter of f..ct, 
realising this position alone, the Exec- 
ting Courtitself in ibit A-2 provided 
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that the first respondent herein could 
file a suit for partition and for recovery 
of possession of the first defendant’s 
share in the suit property and in that 
suit the rival contentions of title put 
forward by the parties could be gone 
into, 


Having regard to this legal position, 
I am clearly of the opinion that the 
conclusion of the learned Additional 
Subordinate Judge that the suit insti- 
tuted by the first rerpondent herein is 
not barred by limitation under Article 
II-A of the First Schedule to the Limi- 
tation Act, 1998, is correct and conse- 
quently the second appeal fails and is dis- 
missed with costs of respondents 5 to 12, 
legal representatives of the first respon- 
dent. No leave, 


S.J. Appeal dismissed, 


IN. THE H’G'4 COURT OF JUDI- 
CATURE AT MADRAS 


PRESENT:—T. Ramaprasada R10, F. 


Free India (P.) Ltd. through its 
Managing Director, G. Rangarajan 
.. Petitioner” 
v. 
The Regional Director. Employees’ 
State Insurance Corporation; 
Madras-14. . 
Respondent. 


Employees’ State Insurance Act (XXXIV of 
1948), section 45-A (1), Revenue Recovery 
Act (Iof 1890). 


Embloyer’s special contribution—Leop and 
d:mind—Demini based on the presence of 
more than the minimum number of employees 
to which the provision is applicable—Fact 
disputed by employer—R sort to Revenue 
Recovery Act to recover d.mand—Validity— 
If there is genuine dispute recourse ‘to Revenue 
Recovery Act not availablc—Determ‘nation of 
liability under section 45-A (1) of the 
Insurance Act—Quasi jud.cial—Principles of 
natural justice to be adhsred to—Constitution 
of India (1950), Article 226. 


If there is a dispute which is genuine as 
hetween a statutary authority Gr Governs 


ee 


E WiP, No, 1736 of 1971, 
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ment and a citizen in the matter of 
payment of dues then until the dispute 
is resolved in a manner known to law. 
processing further of the demand by 
recourse to the Revenue Recovery Act 
is not possible and is not available. 


[Para, 2.] 


The determination under section 45-A (1) 
of the Employees’ State Insurance Act, 
which the Corporation has ta make, is 
not an administrative order, but is a quasi- 
judicial one which will impinge upon the 
rights of parties. That being so, the 
principles of natural justice have to be 
adhered to and the determination of 
liability should be made after due notice 
and a reasonable enquiry. [Para. 3.] 


In the instant case there was a dispute 
whether the number of persons over 
and above the prescribed statutory mini- 
mum were employees of the petitioner 
within the meaning of. the Employees’ 
State Insurance Act.. A demand was 
raised as the employer’s Special Contri- 
bution founded on the hypothesis that 
there were mare than 18 employees, 
Recourse was sought under Revenue 
Recovery Act to recover the demand and 
this was challenged by the petitioner 
employer. 


Held, As there is a dispute within the 


meaning Of the Act, recourse to the 


Revenue Recovery Act is not permissible 
in law. |Para. 4.] 


Case referred to :— 


A. R. A. Karuppiah Nadar v. Commissioner 
of Livil Supplies, Madras, (1972) 85 L.W. 
887. 

Petition under Article 226 of the Consti- 
tution praying the High Court to issue 
a writ of certiorari calling for records in 
Code 51-324.4/83/Leg., dated 26th April, 
1971 Of the respondent and quash the 
order therein etc. 


R. Alagar, for Petitioner. 

R. Alagiriswami, Junior Central Govern- 
ment Standing Counsel,- for Respon- 
dent. 

The Court made the following ` 


OrvER.—The petitioner is a private 
limited company registered under the 
Indian Companies Act. It undertakes 
printing works and publishes a journal. 
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During 1968 and 1969, the respondent 
levied what is known as the Employer’s 
Special Contribution under section 73-A 
under Chapter 5-A of the Employees 
State Insurance Act, 1945, (hereinafter 
referred to as the Insurance Act). This 
demand was founded on the hypothesis 
that there were more than 18 employees 
in the company of the petitioner, The 
petitioner’s attempt throughout was to 
establish that the working strength of the 
factory was always below the prescribed 
minimum or at any raté it did not exceed 
the minimum prescribed and that the 
excess number of employees found work- 
ing at or about the time when the Inspec- 
tor of the State Insurance Corporation 
visited the factory were not the regular 
employees of the company, but were 
employees of an independent contractor 
who was associated seasonally for parti- 
cular business secured by the petitioner 
company. As a matter of fact, such 
inspections were made in April, 1969 and 
July, 1970. On both the occasions, 
the report was to the etect that there 
were 26 or 27 workers inside the factory 
precincts and that the excess of the workers 
aver the statutory minimum were to be 
deemed ta be the workers of the peti- 
tioner-company notwithstanding the fact 
that they were the employees of an 
independent contractor, The peti- 
tioner tried to explain from time to 
time on the memos issued by the Depart- 
ment calling upon them to specially 
contribute in view of such engagement 
of workers over and above the pres- 
cribed minimum. The petitioner’s grie- 
vance is that he was not given a full 
Opportunity to explain that the excess 
of workers is not to be considered or 
in any event not deemed to be the workers 
of the petitioner company. Whilst the 
subject remained as it was, the petitioner 
received a notice dated 26th April, 1971 
from the respondent, stating that the 
matter had been sent to the Collector 
of Madras, that there had been a deter- 
mination of the liability of the petitioner 
to contribute specially under the Act 
and that in consequence of the delay of 
non-payment of the demand already 
made the Collector of Madrgs was 
requested to recover the sanfe under 
the Revenue Recovery Act. On receipt 
of this information, the copy of which 
was’ sent to the petitioner, the peti- 


It) FREE INDIA (P.) LTD. v. REG. DIRECTOR, E.S.I CORPN. (Ramaprasada Rao, J.) 305 


tioner has come up to this Court for the 
issue Of a writ of certiorari or other appro- 
priate order, to quash the order, dated 
26th April, 1971, of the Regional 
Director of the Employees State Insurance 
Corporation, 


a. Inmy view, if there is a dispute which 
is genuine as between a statutory autho- 
rity or Government and a citizen in the 
matter Of payment of dues, then until 
the dispute is resolved in a manner 
known to law, processing further of the 
demand by recourse to the Revenue 
Recovery Act, is nat possible and is not 
available. This was my view under 
similar circumstances, as is seen from the 
decision in A. R. A. Karuppiah Nadar v. 
Commissioner of Civil Supplies, Madras}, 
It was a case where the quantum was in 
dispute. But, this is a case where 
the petitioner’s dispute is that he is 
not liable to contribute at all since he 
has engaged the prescribed minimum 
of workers and that the excess of 
workers found in the factory precincts 
are employees of independent contrac- 
tors with whom the petitioner does not 
have the jural relationship of servant 
and master. Nevertheless, there is a 
dispute about the liability to contri- 
bute. 


3. An employer is liable to contribute 
under the Employees State Insurance 
Act only if he comes within the various 
yardsticks prescribed and dealt with by 
the Act. One of the fundamental aspects 
which touch on this issue is that the 
strength or the working force of a factory 
should not be beyond 18 and if it 
exceeds such a limit then only such an 
employer would be liable to contribute 
or specially contribute, as the case may 
be under the provisions of the Act. 
Therefore, it should be established beyond 
reasonable doubt after a fair enquiry, 
whether the working strength of a 
factory is beyond the prescribed mini- 
mum. The reports of the Inspectors of 
the Corporation no doubt have great 
weight. But, those reports cannot be 
an equation for acceptable proof on which 
action could be taken against the employer 
without, a further reasonable or fair 
opportunity being given to the employer 
to prave to the contrary. In the instant 
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case, two such reports were available 
_in the records of the respondent to the 
ehect that the petitioner employed more 
than 18 workers, Excepting to inform 
the petitioner that consequent upon such 
reports he was liable to specially contri- 
bute, it appears to me that no attempt 
has been made to call upon the peti- 
tioner to prave what exactly is the work- 
ing strength inside his factary or to test 
the veractity of the petitioner’s statement 
with reference to the records of the limited 
company, whether the strength was 18 
or 26 or 27, as claimed by the Inspector 
and the company. I am not satisfied 
that in the instant case, there was a fair 
enquiry On the material question as to 
what is the working strength of the 
company. As this is the foundation 
for action under the Insurance Act, I 
am of the view that until that aspect is 
settled, recourse to the Revenue Recovery 
Act, as if the demand is certain and 
unerring, is not available to the Corpo- 
ration, As a matter of fact, even in a 
case where the factory obstructs the 
officers in the discharge of their duties, 
the Corporation is expected to make an 
order under sub-section (1) of section 
45-A and determine the amount of 
liability. Here again, the determina- 
tion of liability is not an empty forma- 
lity. It should also satisfy the essential 
principles of natural justice. Before a’ 
final order is made by the Corporation 
under section 45-A (2), it is essential 
that the person to suffer the claim has 
to be notified and given another opportu- 
nity to explain whether the quantum of 
determination as made by the Corpora» 
tion is justified or not. The determi- 
nation under section 45-A (1), which 
the Corporation has to make, is not an 
administrative order, but is a quasi- 
judicial one which will impinge upon 
the rights of parties, That being so, 
the principles of natural justice have 
to be adhered to and the determination 
of liability being made after due notice 
and a reasonable enquiry. Even section 
45-B says that any contribution payable 
under this Act may be recovered as an 
arrear ofland revenue, It is not always 
compulsory for the Corporatian to have 
recourse to the provisions of the Revenue 
Recovery Act. A fortiori in a case 
where the quantum of liability is in 
dispute recourse to such a summary 
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procedure is not permissible. The peti- 
tioner also has to be equally blamed in 
the instant case. He knew that he had 
a right under the Act to move the 
Employees Insurance Court for deciding 
the question of dispute, whether any one 
or mare of the persons employed in his 
factory are employees within the meaning 
of the Act itself. As a matter of fact, 
section 75, sub-sections (1) and /a), 
provides an alternative remedy to the 
petitioner to deal with the situation and 
Set at nought the correspondence which 
was rather prolonged inthis case. But, the 
petitioner did not do so, obviously to 
prolong the issue as far as possible. 


As there is a dispute whether the 
number of persons over and above the 
rescribed statutory minimum are 
employees of the petitioner within the 
meaning of the Act, recourse to the 
Revenue Recovery Act, is not permissible 
in law. In this view, the writ petition 
is allawed and there will be no order as 
to costs. The petitioner is granted three 
months’ time before which he should 
move the Employees Insurance Court 
and secure thereafter a decision whether 
all his employees or only some of them 
are employees within the meaning of 
the Act or not. If the petitioner fails 
to do so, the department is at liberty to 
proceed under the Revenue Recovery 
Act as it should be deemed by them 
that the petitioner is not disputing his 
liability. 
S.J. 


Petition allowed. 
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IN THE H'’GH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —G. Ramanujam, J. 


The Nagercoil, East Street, Asari- 
mar Samudayam, Muthuraman and 
Natesa Trust, represented by 
Trustees and others Appellants® 


2. 
Natarajan Asari and others 


Respondents. 
and 
Soosaimariyan Nadar Petitioner 
v. 
N. Sastha Respondent. 
and 
B. J. Yovas Petitioner 
D. 
N. Sastha -+ Respondent. 
and 
8. Siluvamony Nadar Petitioner 
v. ; 
N. Sastha Respondent, 


Madtas Hndu R-lgious and Charitable 
Endowmsnis Act (XXII of 1959), sections 
63 (a) and 108—Constitution of India 
(1950), Article 25—Tcmbles—Menage- 
msni of—Trustees elected by members of 
a community—Temples belonging to cem- 
munity—Interference by Area Committee with 
management by appointing trustees—Val-dity— 
Suit for  declaration—Whether barred— 
Scope of section 63 (a). 


A suit was filed for a declaration that 
certain temples belonged to a particular 
comurinity and that the trustees for 
the management of the temples were 
elected only by the members of the 
commrinity and that the area committee 
constituted under the Hindu Religious 
and Charitable Endowments Act, 1959, 
had no right to interfere with the manzge- 
ment of the temples by appointingstrustees 
of its choice, On the question, whether, 





* 8, A. No. 1198 of 1971 and O,R.P, Nos, 29432, 


Aga) and aag of igya apre February, 1979: 


It] 


the suit was barred under section 108 
of the Act. 


H:ld: The reliefs claimed were not based 
on the inapplicability of the provisions 
of the Act to the suit temples but on the 
basis that the area committee had no 
jurisdiction to appoint trustees in view 
of Article 26 of the Constitution. Such 
a question could not come within 
the scope of section 63 (a) of the Act. 
[Para 6.] 


It is only when a declaration is sought 
for or a dispute is raised that the temples 
are not religious institutions as defined 
in the Act, the mitter has to go before 
the D:puty Commissioner under section 
63 (a). But where, as in the instant 
case, no dispute was raised that the suit 
temples were not religious institutions 
as defined in the Act, the matter could 
not be agitated before the D:puty Com- 
missioner, In the face of the pleadings 
and the dispute between the pirties in 
the instant case, the suit could not be 
treated as one coming under clause (a) 
or (b) of section 63 of the Act. 

[Paras. 7 and 8.] 


Cases referred to:— 


Rao Saksb Dr. Ananda Builiga v. Srimad 
Ananteswar Temple Nanjeswatr by its 
Excutive Officer, Sri K. P. Kaurathan 
andothers, (1952) 1 ML J. 678: A.LR. 
1952 M-d. 767; Siate of Madras v, 
Kuinikudi M:lamuam alias Annathana 
Mam and another, (1966) 2 M.LJ. 
(S C.) 13: a 2 S.G J. 175 : (1966) 
2 An. W.R. (S.C) 13 : A.LR. 1965 S.C. 
1570; Santhanagopala Chettiar v. Seetharama 
Chettiar, (1966) 2 ML J. 41; Muthu- 
swami Mutaliar v. Subbarayan, (1971) 
84 L.W. g1. 


S. A. No. 1198 of 1971:—Appeal against 
the decree of the District Court, Kanya- 
kumari at Nagercoil, dated 4th July, 
1971 and passed in A.S. No. 23 of 1970, 
preferred against the decree of the Court 
of the Principal District M:insif, Nager- 
coil, in O.S. No. 373 of 1967. 


C. R. P. Nos. 2432 to 2434 of 1970:— 
Petitions under section 115 of Act V 
of 1998, praying the Hgh Court to 
revise the order of the District Court, 
Kinyakifhari at Nagercoil, and made 
in H. R. d. O.P. Nos. 15, 16 and 17 of 
1970 respectively dated 11th September, 


1970 (TERA, Nos, eR a9 and ga of 
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1969 respectively on the file of the Court 
of the Subordinate Judge, Nagercoil) 
(H.R.C. Nos. 116, 115 and 114 of 1968 
respectively on the file of the Court of 
the Principal District Munsif, (Rent 
Controller) Nagercoil. 

R. Gopalaswamy Ayyangar and S. M. 
Hamzed Mohideen, for Appellant. 


at, Sundaralingam and K, Jayaraman, for 
ist to 5th Respondents. 


The Additional] Government Pleader, 
for 6th Respondent. 

N. Maninarayanan, for 7th Respondent. 
The Court delivered the following 
JupGMExT.—The plaintiffs in OS. 
No. 373 Of 1969 On the file of the District 
Munsiff, Nagercoil, are the appellants 
herein. They filed asuit for a declaration 
that plaintiffs 2 to 8 are the legally 
constituted trustees of one Nagercoil 
East Street, Asarimar Samudayam 
Mitharamman and Natesaswamy Trust 
and that in such capacity they are entitled 
to minage the affiirs of certain temples 
and for an injunction restraining the 
defendants 1 to 5, the trustees appoint- 
ed by the area committee, Hindu 
Religious and Charitable Endowment 
Dzp1rtment,Suchindram, the sixth defen- 
dant from interfering with such manage- 
ment of the temples. Their case was 
that the temples in question belonged 
to the Asarimar community and that 
the trustees for the management of the 
temples are elected only by the mebers 
of the community and that the area 
committee constituted under the Hindu 
Religious and Charitable Endowments 
Act, 1959 had no right to interfere with 
the management of the temples by 
app%inting trustees of its choice. In 
eff:ct they sought a declaration that 
the order ofthe area committee appoint- 
ing the defendants 1 to 5 as trustees of 
the temples in question was without 
jurisdiction. 

2. The suit was resisted by the sixth defen- 
dant, the area committee, and defen- 
dants 1 to 5, the trustees appointed by the 
6th defendant. Their contention was 
that the temples are public religious 
institutions that, therefore, the area 
committee has got powers for appoint- 
ment of trustees under section 49 Of the 
Act, and that the order CaM ine the 
trustees hy the area gommittca will ngi 
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fall within the expression matters of 
religion mentioned in Article 26 of the 
Constitution. The 6th defendant further 
contended that the suit is not maintainable 
(1) for Jack of notice under section 80 of 
the Code of Civil Procedure, and (2) in 
view of the bar contained in section 108 
of the said Act. 


3. The trial Court found that the three 
temples in question are denominational 
in character, the worship therein being 
confined as of right to the Asarimar com- 
r unity alone and that, therefore, the 
Hindu Religious and Charitable Endow- 
ments Department will have no power to 
take away the right of management of the 
temples and its properties by plaintifrs 
2 to 8 the trustees appointed by the com- 
munity. It, therefore, held that the 
order passed by the 6th defendant was 
void under Article 26 of the Constitution. 
On the question of miintainability of 
the suit without exhausting the remedies 
provided under the provisions of Madras 
Act (XXII of 1959) hereinafter called the 
Act, the trial Court, following the decision 
in Rao Sahib Dr. Ananda Baliga v. Srimad 
Ananteswar Temple Nanjeswear by its Execu- 
ive Officer, Sri K.P. Kaurathan ani others? 
held that the suitis maintainable. Onthe 
question of lack of notice under section 80 
of the Cade of Civil Procedure, it found 
that the suit was not against the State 
Government but it is only against the 
area committee and hence it is maintain- 
able. Ultimately the trial Court decreed 
the suit as prayed for, 


4. On appeal, the lower appellate Court 
has agreed with the view of the trial 
Court that the temples are denomina- 
tional in character and that the order 
taking away the right of management 
of the denomination passed by the sixth 
defendant has to be held to be void in 
view of Article 26 of the Constitution. 
It, however, held that the plaintiffs’ 
remedy is to go before the Deputy Com- 
missioner, Hindu Religious and Charita- 
ble Endowments, for the necessary reliefs 
and not to file a suit before the civil 
Court, and that the suit in barred under 
section 108 of the Act in view of the deci- 
sion of the Supreme Court in State of 
Madras v. Kunnakudi Melamatam alias 


oe (1952) 1: M.L.J. 678: A.I.R. 1952 Mad. 
7. $ 
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Annathana Matam and another}, and of this 
Court in Santhanagopala Chettiar v. Seetha- 
rama Chettiar?, In that view the lower 
appellate Court allowed the appeal and 
dismissed. the suit. 


5. In this Second Appeal the only question 
that arises is as to whether thesuitis barred 
under section 108 of the Act. In State 
of Madras v. Kunnakudi Melamatam alias 
Annathana Matam and another}, it was held 
that the question whether an institution 
is a religious institution is a question that 
has to be mooted out first before the 
Deputy Commissioner under section 57 
and then in the statutory suits in confor- 
mity with section 62 of Madras Act (XIX 
of 1951). In Santhanagopala Chettiar v. 
Seetharama Chettiar ?, it was held, following 
the above decision of the Supreme Court 
that when the applicability of the provi- 
sions of Madras Act (XXII of 1959) toa 
temple is challenged, the Deputy Commis- 
sioner has jurisdiction to decide that 
question under section 63 (a) of that Act 
and that, therefore, a suit filed in a civil 
Court claiming certain reliefs on the 
basis that the provisions of the Act do not 
apply to the temple and as such is outside 
the purview of the Act would be barred 
by section 63 (a) read with section 108 of 
the Act. 


6. The question is whether in the instant 
case the reliefs have been claimed by the 
the plaintiffs on the basis that the provi- 
sions of the Act do not apply to the suit 
temples. Having gone through the plaint 
averments, I am of the view that the 
reliefs claimed are nat based on the 
inapplicability of the provisions of the 
Act to the suit temples but on the basis 
that the area committee had no jurisdic- 
tion to appoint trustees in view of Article 
26 of the Constitution. In the plaint it is 
nowhere stated that the Hindu Religious 
and Charitable Endowments Act will 
not apply to the temples in question, and 
thatthe temples are not public. But what 
has been contended is that the temples 
are being exclusively managed by the 
Asarimar community and that the manage- 
ment of the temples which are denomina- 
tional in character cannot be interfered 
with by the area committee ig view 
———————————— 


a. (1966) 2 M.L.J. 
$.G.J. 175: (1966) 2 An. 
1965 S.C. 1570. 

1. (1968) 2 M.L.J. 41. 


S.C.) : 6) 2 
R. (s.c3 a NDR 


In ; 

| 
of the protection contained in Article 26 
ofthe Suen. Therefore, the appli- 
cability Of the Act to the suit temples in 
general has not at all been questioned. 
But the jurisdiction of the area com- 
mittee to, appoint trustees alone has been 
challenged. I am not able to see how 
such a question could come within the 
scope ofstction 63 (a) ofthe Act. Section 
63 (a) so far as it isrelevant is set out 


below:— 
‘‘Subject to the rights of suit or appeal 


hereinafter provided, the Deputy Com- 
missioner shall have power to inquire 
into and decide the following disputes 
and matters: 
(a) whether an institution is a religious 
institution; 
(5) whether a trustee holds or held 
Office as a hereditary trustee.” 
7. Itis only wien a declaration is sought 
fo: or adispute 1s raised that the temples 
are not religious institutions as defined 
in the ren the matter has to go before the 
Deputy Commissioner under section 63(a), 
But where, as in this case, no dispute has 
been raised that the suit temples are not 
religious institutions as defined in the Act 
the matter cannot be agitated before the 
Deputy Commissioner. Ismail, J., in San- 
thanagopala Chettiar v. Seetharama Chettiar,+ 
held that having regard to the reliefs 
claimed in that suit wherein the plaintiff 
sought a declaration that the suit temple 
was Outside the purview of Madras Act 
(XXII oft 959), the suit was not maintain- 
able in la civil Court. The learned 
Judge has made the position clear by 
saying: 
“My decision in this case holding that 
the present suit is barred by the provi- 
sions contained in the Madras Hindu 
Religious and Charitable Endowments 
Act is based solely on the ground that 
the respondents 1 and 2 had claimed 
the relief on the basis of the contention 
that the suit temple is outside the pur- 
view of the Act. Whether the respon- 
dent will be entitled to file a suit in a 
civil Court for a declaration that the 
suit temple is a denominational temple 
entitled to the protection conferred by 
Article:26 of the Constitution of India 
and fhat the provisions contained in the 
Madras Hindu Religious and Ghari- 


1, (1968) 2 MLJ. 41, 
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table Endowments Act, 1959, can be 
applied‘only subject to the constitutional 
right is recognised by section 107 of the 
Act itself and that in any particular 
matter the authorities under the Act 
have not kept within their limits with 
reference to the rights of the denomi- 
nation under Article 26 of the Consti- 
tution, does not arise for my considera- 
tion in the present suit and therefore 
my decision in this case will not' affect 
any such question.” . 
8. From the above observations it is obvi- 
ous thatthe learned Judge was not concer- 
ned with the question as to whether a suit 
for a declaration that a temple is a deno- 
minational one entitled tothe protection 
of Article 26 of the Constitution and as 
such the Madras Act (XXII of 1959) can 
be applied to those temples subject to the 
said constitutional guarantee is barred: or 
not, The question of maintainability of a 
similar suit was considered in Muthuswamy 
Mudaliar v. Subbarayon, It has been held in 
that case that a suit for a declaration that 
a temple was a denominational one ‘to 
which Madras Act (XXII) of 1959 would 
have a restricted application and that, 
therefore, the authorities constituted 
under the Act cannot interfere with the 
administration of the temple was one 
maintainable in a civil Court. I am, 
therefore, of the view that in the face‘o 
the pleadings and the dispute between! 
the parties in this case, the suit cannot b 
treated as one coming under clause (a) 
or (b) of section 63 of the Act. This vi 
of mine is supported by an earlier decisio 
of a Bench of this Court in Dr. Ananda 
Baliga v. Ananteswar Temple®, where the 
learned Judges have expressed: 


“Sections 79 and 79 (a) of the Act, 
in our Opinion are not intended to provi- 
de a forFm for the determination of the 
denominational rights of a community 
over the temple but are intended to 
apply to matters like the usage regarding 
the rituals, honours, perquisites, emolu- 
ments and sa on, It is inconceivable 
thatthe Legislature could have intended 
to give jurisdiction to the Board to con- 
sider and adjudicate upon rights of such 
a magnitude as rights of a particular 
denomination over a temple whether 





I. -(1971) 84 L.W. 91. l 
son (1952) Be MP 78: ALR, 1932 Mad, 
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‘founded on usage or on other grounds 
by the simple and summary machinery, 
. provided under section 79 (a) of the 
Act.” 
9. For the reasons stated above, the 
decree and judgment of the lawer appel- 
late Court are set aside and those of 
the trial Court are restored, There will, 
however, be no order as to costs, No 
leave. 
ro. The Civil Revision Petitions arise 
Out of two eviction orders passed against 
two diftzrent persons who became tenants 
of portions of the trust property under the 
“trustees appointed by the community 
who are plaintiffs 2 to 8 in the suit. The 
eviction petitions had been filed bya 
mortgagee from the said trustees, for 
demolition and reconstruction under sec- 
tion 14 (1) (b) of the Midras Buildings 
(Lease and Rent Control) Act, 1960. 
One of the defences taken by the tenants 
was that the mortgage executed by the 
trustees is invalid and will not bind the 
trust and that the trustees appointed by 
the area committee can alone deal with 
the trust properties. Now that the right 
to manage the trust and its properties by 
the trustees appointed by the communi 
has been upheld in the Second Appeal, 
this objection raised by the tenants has 
to fail. 
xr. The other defence taken in the evic- 
tion petitions was that they had not 
attorned to the usufructuary mortgagee, 
that there was no provision in the mortgage 
deed enabling the mortgagee to demolish 
and reconstruct the structures in the 
mortgaged property and that, in any event, 
the petitions for eviction on the ground of 
dem9lition and reconstruction were not at 
all bona fide, The District Court had held 
that notwithstanding the fact that there 
has been no attornment by the tenants, 
still the usufructuary mortgagee who 
becomes a landlord under the definition 
in the Act can miintain an eviction peti- 
tion, that though there is no provision in 
the mortgage deed enabling the mortgagee 
to demolish and reconstruct, having regard 
to the fact that the mortgage was for a 
period often years the mortgagee is enti- 
tled to put the mortgaged property to 
any use he likes and if at all such an 
objection can be taken it can be 
only by the mortgagor and that 
the petitions for eviction have 
been filed bona fide, for the mortgagee 
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required the premises for demolition 
and reconstruction and for the purpose 
of his business ¢f carrying on a workshop 
for repair of lorries, buses and radios, 
which business he is at present carrying 
on. On the facts and circumstances of 
the case I have to accept the finding of the 
learned District Judge that the applica- 
tions for eviction are bona fide, that the 
mortgagee has got sufficient funds for 
carrying out the intended reconstruction 
and that in fact he has obtained the neces- 
sary sanction from the local authority, 
Taerefore, the eviction orders passed in 
the cases have to be upheld. The Civil’ 
Revision Petitions are, therefore, dismis- 
sed, but without cests, The petitioners are 
given three months’ time to vacate. It is 
stated that pending Civil Revision Peti- 
tions certain amounts have been deposited 
by the tenants towards the arrears of rent, 
It is made clear that the petitioners in 
the eviction petitions are entitled to be 
paid out those amounts towards arrears 
of rent, 


S.J. ————. Appeal allowed and 
revision pstitions 

dismissed. 

IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
PRESENT:—Ramanujam, J. 
Petha Padayachi -« Appellani* 


v 


Ramalinga Padayachi Respondent. 
Civil Procedure Code (V of 1908), Order 32, 


rule 7—Suit for declaration—Minor repre- 
sented by mother as guardian—Mo'her as 
guartian entering into compromise in suit— 
Compromise with necessary certificate from 
Counsel and sanction of the Court—Minor 
attaining majority—Compromise decree chal- 
Lengel on the ground of gross negligence— 
Whether valid—What is negligence. 

Normally negligence in order to be a 
ground for the avoidance of a decree 
must be of such a nature as to justify 
the inference that the minor’s interests 
were not at all protected and therefore 
he was not properly represented. Negli- 
gence must not be merely such as might 
be innocently committed even bya rea~ 
sonable taking the ordinary pré+autions 
which the guardian would have taken 


* S.A, No, 444 of 1971, 





8th March, 1973, 


IT} 


in his own case. Where the negligence 
is so gross as to amunt to a clear violation 
of the duty cast upon the guardian 
although not brought to the natice of the 
Court at the time, the decree can be 
avoided, [Para. 6.] 


Intheinstantcase,asamiutter of fact, the 
natu a! mather of the plaintif applied to 
the Curt for permission for entering into 
a compromise supported by a certificate 
givenbyher Cansel that the compromise 
was for the benefit of the minor, This 
certificite was acted upon by the Court 
and the Court also felt that the compra- 
mise wis far the benefit of the minor, 
It could not be said that the minor’s 
guardian was grossly negligent in enter- 
ing into the compromise whereunder she 
gave 2.48 acre: in consideration of the 
truth and validity of adoption (of the 
plaintiff herein) being recognised by the 
defend intherein and the plaintiff retain- 
ing the em ining extent of the properties 
which was, considerably larger, than the 
property thatwas given to the defendant. 

[Para. 5.] 


Cases referred to: 


Nigendta Nath Mondal v. State of West 
Brgal, (1972) 2 S.C.C. 498: 1972 
Cr.L J. 482: AIR. 1972 S.G.. 665; 
Mohd. Salim Khan v. C. G. Boss, W.P. Na, 
435 Of 1971, dited 25th April, 1972; 
Pushkar Mukhsrjse v. State of West Bengal, 
(1969) 2 S.C.R. 635°: 1970 Cr.L.J. 
852 : A.I.R. 1970 S.C. 852; Arun Ghosh v. 
Svate of Wst B:ngal, (1970) 3 S.C.R. 288: 
1970 CrL J. 1136: ALR. 1970 S.C. 
1228; S2%ib Singh Dugal v. Union of 
India, (1966) 1 S.C R. 313 : 1966 C-.L.J. 
395 : (1966) 1 S.G J. 221 : (1966) M.L.J. 
(GL) 159: “ALR. 1966 S.C. 340 ; 
Mi. Siraj Fatimi v. Mohmood Ali, ALR, 
1932 All. 293. 


V. Ratnam, for Appellant. 
K.S.D:sikan and K.Rıman, for Respondent. 
The Court delivered the following 


Jupement.—Tne defendant is the appel- 
lant. The respondent herein filed a 
suitfora declaration that the compromise 
decree in O.S. Na. 14 of 1958 on the file 
of the Sub-Gourt, Cuddalore, is invalid 
and not*omding on. him, and for recovery 
of p?ssession Of the suit properties, 2.48 
acres of nanja, with past and future 
mesne profits from the defendant. His 
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case was that he was a minar represen- 
ted by his mother as guardian in the said 
suit and that by her gross negligence 
she had compromised the suit agreeing 
to give the said extent of 2.48 acres to 
the defendant, 


2. The defendant resisted the suit con- 
tending that the mother of the plaintiff 
acting as his guardian entered into the 
compromise bona fide and in the interest 
of the plaintiff, that she was not grossly 
negligent in entering into the cOmpro- 
mise and that, therefore, the compromise 
decree cannot be set aside. He also 
contended that in any event, the plaintiff 
cannot recover possession of the suit 
properties even if the compromise decree 
18 set aside, 


3. The trial Court held that the com- 
promise decree is not null and void and 
that it is binding on the plaintiff, In 
that view it dismissed the suit. The 
lower appellate Court, however, came 
to the contrary cenclusion and held that 
the compromise decree is vitiated by 
gross negligence an the part of the 
guardian and that, therefore, the com- 
promise decree is not binding on the 
plaintiff. It also directed delivery of 
possession of the suit extent overlooking 
the fact that the result of the compromise 
decree being set aside is that the. suit 
O.S. No. 14 of 1958 will stand restored 
and that the plaintiff will not be entitled 
to recover possession of the suit properties 
in this suit. In this Second Appeal the 
defendant questions the correctness of 
the view taken by the lower appellate 
Court. 


4. The circumstances under which’ the 
present suit came to be filed may be 
briefly set out. One Doraiswamy owned 
a house, a vacant site and an extent of 
17-22 acres of land of which the suit 
property forms part. The said Dorai- 
swamy died in the year 1933 leaving 
behind him his daughter Pattayee. 
Pattayee was in enjoyment of the said 
properties left by her father. The defen- 
dant herein who is the grandson of the 
said D3raiswami’s paternal uncle filed a 
suit O.S. No. 38 of 1950 on the file of the 
Sub-Qourt, Cuddalore, against Pattayee 
and her husband Ratna Padayachi for 
appointment of a Receiver for those 
properties alleging acts of waste detri- 
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mental to his reversionary rights. 
During the pendency of that suit Pattayee 
adopted the plaintiff on 28th June, 1951, 
after getting the consent of her husband’s 
relations under Exhibit A-2 dated gth 

cember, 1950. With a view to ques- 
tion the said adoption the defendant filed 
another suit O.S, No. 14 of 1958 after 
the death of Pattayee on 7th July, 1957. 
At that time the plaintiff was a minor, 
Therefore, he was represented by his 
natural mother as guardian in the suit. 
‘That suit was keenly contested by the 
said guardian and the trial also procceded 
to some extent. But at that stage it 
was felt by the guardian that it will be in 
the interest of the minor to compromise 
the said suit and therefore, she actually 
entered into a compromise with the 
plaintiff in that suit after getting the 
necessary certificate from the Counsel 
who appeared on her behalf and the 
sanction of the Court. The compromise 
was to the effect that the defendant 
should recognise the adoption in consi- 
deration of his getting an extent of 2.48 
acres out of the properties inherited by 
Pattayee from her father, That com- 
promise was given effect to and the 
defendant took delivery of possession of 
. 2.48 acres and the adoption of the 
plaintiff by Pattayee was upheld. The 
plaintiff, after attaining majority has 
filed the present suit for a declaration 
that the compromise decree is not bind- 
ing on him and for recovery of the said 
extent of 2.48 acres of land given to the 
defendant in pursuance of the compro- 
mise. The substantial question to be 
considered in this appealis as to whether 
the plaintiff's mother who represented 
him as his guardian in O.S. No. 14 
of 1958 has been grossly negligent in 
compromising the said suit on the 
terms set out above. 


5- The lower appellate Court has gone 
into the question as to the truth and 
validity of the adoption and after holding 
that the adoption is valid goes on to say 
that the mother has been grossly negligent 
in entering into the compromise with 
the defendant. In my view the finding 
that the adoption is true valid will not 
automatically prove that the mother of 
the plaintiff has been grossly negligent 
in compromising the suit. Whether the 
plaintiff's mother acted in a grossly 
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negligent manner in entering into the 
compromise has to be decided with 
reference to the circumstances under 
which she entered into the compromise. 
In the suit O.S. No. 14 of 1958 the adop- 
tion of the plaintiff by Pattayee has been 
questioned. If the Court were to pro- 
nounce against the truth and validity of 
the adoption the plaintiff would lose the 
entire benefit he got by virtue of the 
adoption. Even if the suit failed, the 
plaintiff in that suit would have gone 
in appeal and would have put the plain- 
tifi to considerable expense. The plain- 
tiff’s mother might have thought it is 
better to induce the defendant by giving 
him a small portion of the property 
involved in the suit and to persuade him 
to recognise the adoption and thus put 
an end to the litigation once and for 
all. As a matter of fact it is seen that 
the mother of the plaintiff applied to the 
Court for permission for entering into a 
compromise supported by a- certificate 
given by her Counsel that the compro- 
mise is for the benefit of the minor. 
This certificate was acted upon by the 
Court and the Court also felt that the 
compromise is for the benefit of the 
minor, The Court which dealt with 
the application for permission to compro- 
mise has passed the following order:— 


““The suit is part-heard. I have gone 
through the pleading, I have also 
heard the opening arguments of the 
learned Counsel for plaintiff and 
defendants 1 and 2. I have gone 
through the terms of the proposed 
compromise, Having regard to the 
respective contentions ofthe parties I am 
of the view that the proposed compro- 
mise iş to the advantage of the minor, 
first defendant. Hence I accord sanction 
to defendant-2, the guardian ad litem 
of minor defendant-1, to enter into 
the compromise, Petition is allowed”. 


In these circumstances it is not possible 
for this Court to hold that the mother 
has acted in a negligent manner in 
entering into the compromise. As a matter 
of fact 2.48 acres given to the defendant 
as consideration for his recognising the 
adoption is a small portion whtn com- 
pared to the total estatewhich the plaintiff, 
as adopted son of Pattayee gets that 
is 17.22 acres, a house and a house site, 


i]. 


In,my view, the plaintiff’s mother acted 
quite reasonably and in the interest of the 
minor in ‘entering into the .compromise 
by giving, a small bait;to the defendant 
and getting his acknowledgment of the 
truth and validity, of the adoption. If the 
mother had allowed the suit to goon the 
litigation would have gone on much to the 
detriment of the minor’s estate. Instead 
of doing that the guardian has put an 
end to the litigation once for all by 
entering into the compromise. Therefore, 
the lower appellate Gourt’s view that the 
truth and validity of the adoption could 
not have been successfully challenged in 
O.S. No. 14 of 1958. and, therefore, the 
mother was not well adviséd in compro- 
mising the suit and hence it does not 
bind the plaintiff does not appear to be 
sound. From the mere fact that the 
adaption is found to be true and valid 
in this suit, it cannot be said that, the 
guardian of the minor should have pur- 
sued the plea,of adoption and established 
the same .in that suit and her failure 
to do so amounts to.grass negligence. 
What is gross negligence has to depend 
on the facts and circumstances of each 
case. In Mt. Siraj Fatima v.. Makmood 
Ali} it is stated: . .. 


«The word ‘‘gross”’ qualifying negli- 


gence is not indicative of any standard - 


of negligence. Gross negligence inclu- 
des inexcusable absence of . such 
ordinary care which ‘under the cir- 
cumstances of the case a prudent man 
‘was bound to ‘take to safeguard his 
interest or that of a ‘person who was 
_dependent ‘upon’’him. Where the 
prudent man abandons his prudence 
without any excuSe in the conduct of 
any affair affecting the ‘interest’of his 
ward he must be held to be guilty 
of ‘negligence. Where negligence is 
established, liability follows for all 
resultant consequences”. 


ground for the avoidance of a décree 
Įmust be of such a nature as to justify 
the infererice that the minor’s interests 
iwere.not at all protected and therefore 


he was not properly represented. Negli-. 


gence must not be merely such as might 
l inwogently committed zeven by a 





a,. ATR. 1932 AlL'293.__ Meee 
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precautions. which: he would have ‘taken 
in his own case.. Where the negligence 
is s0 gross as to amount to a clear viola- 
tion of the duty cast ‘upon the guardian 
although not brought to the notice of 
the Court at the’ timé -the -decree 
can be avoided. In this case it cannot 
at all be said that the minor’s guardian 
was grossly negligent in, entering into 
the compromise whereunder she gave 
2.48 acres in consideration of the truth 
and validity of-the adoption being recog- 
nised by the defendant herein and retain- 
ing the remaining extent of the properties 
which is considerably larger than the 
property that was given to the defend- 
ant, 

6.. In this case in addition to the plea 
of gross negligence the plaintiff alleged 
that the compromise has been entered 
into by his mother as his guardian under 
coercion. But the evidence adduced in 


' the.case relating to the plea of coercion 


is next to nothing. I am, therefore, of 
the view that the lower appellate Court 
is not right in setting aside the compro- 
mise decree.’ : u . 

7. .In any'event, the lower appellate 
Court had no justification to grant a 


` decree for, possession of the suit property 


in favour of the plaintiff, for even if the 
compromise decree in O.S. No, 14 of 1958 
is set aside, the result will be that the 
suit will stand restored and have to be 
disposed of afresh and the ‘parties would 
be relegated to the position which they 
held before the compromise, It is not 
as if passession of the suit property was 
taken by the defendant in execution of 
the compromise decree, so that it could 
be said that as soon as the compromise 
decree is set, aside, the. plaintiff will be 
entitled to have the restitution of the 
same. In any view of the matter the 
decision ‘of the lower appellate Court 


„cannot be held to be correct, 


Normally negligence in order to be a 8. The result is the Second Appeal is 


allowed, the decree and judgment of the 
lower appellate Court are set aside 
and those of:the trial Court restored. 
There will, however, be no order as to 
costs, No leave. ' : 


S.J. ——— Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PresenT:—V. V. Raghavan, F. 
Amina Bi and others 


D. 


Appellants? 


Khamurunnisa Respondent. 
Transfer of Property Act (IV of 1882), 
section 60-——Suit for declaration of title— 
Usufructuary mortgagee—Mortgagee conti- 
nuing in possession after the period of redemp- 
tion—WNot necessarily adverse to owner— 
Depends on animus or intention. 


The continuance in passession of a mort- 
Bagee ‘after the period: of: redemption 
cannot necessarily be adverse to that of 
the owner. The question in always a 
question Of animus or the intention of the 
parties concerned. [Para. 9.) 


Cases referred to :— 


Gobind Ram v. Mt. Ram Koer and others, 
A.LR. 1924 All. 522 ; Ananthan Potti v. 
Krishna Pillai, A.I.R. 1957 Trav.-Go. 145. 


Appeal against the decree of the Court of 
the Subordinate Judge, Chingleput in 
Appeal Suit No, 207 of 1959, preferred 
against the decree of the Court of the 
District Munsif of ` Poonamallee in 
Original Suit No. 347 of 1965. 


S. W. Kanagaraj and A. Veerappan, for 
Appellants. ` 


K. N. B lasubramanian, for Respondent. 
The Court delivered the following 


Jupoment.—The defendants are the 
appellants. The above second appeal 
arises out af O.S. No. 347 of 1965 filed 
for declaring the plaintiff’s title to the 
suil property and for possession. The 
apove suit was tried.by the trial Court. 
along with O.S. No. 612 of 1965, filed 
. by the first defendant in O.S. No. 347 of: 
1965 for redemption of a simple ‘mort- 
gage executed by the plaintiff to secure 
a loan of Rs. 1,000 on the security, of. 
the house and ground covered by O.S. 
Na. 347 Of 1965. The two suits were 
heard together. I shall now take up 


* S.A. No. 1574 of 1970. rng 
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the allegations in O.S..No. 347 of 1965 
Out of which the above second appeal hes 
arisen, The plaintiff claims title under 
a sale deed dated grd April, 1964 execu- 
ted by one Fatima Bi in her favour and 
the allegation in the plaint is that the 
first defendant was occupying the ‘B’ 
schedule property which is a portion of 
the ‘A’ schedule property as a tenant 
under her vendor (Fatima B') from 1961 
on a monthly rent of Rs, 10. that the said 
first defendant failed to pay the rent 
after her purchase and further denied 
her title and set up title in herself to 
the entire ‘A’ schedule property, that she 
was called upon to-qnuit by notice-datéd 
23rd September, 1964 (Exhibit A-39), 
that thereupon the plaintiff sent a 
further notice dated 25th March, 1965, 
terminating the tenancy of~the first 
defendant with the end of April, 1965, 
and that the said notice was returned. 
refused and the present suit was filed 
for declaration of title and recovery of 
possession of the ‘B’ schedule property. 
She did not seek any relief in respect of 
the other portions of the ‘A’ schedule 
property as the tenant in Occupation of 
the said portion had attorned to her 
after her purchase.‘ Originally ‘A’ 
schedule property belonged to one 
Jinath Bi and others and on 14th July, 
1897 (Exhibit A-4) the said owners 
executed a possessory mortgage in favour 
of Mohammed Jabbar Saheb and Jabbar 
Saheb was in possession from 1897 

onwards, till he made a gift of it to his 
wife Fatima Bi in lieu of her dower debt 

in 1928 and Fatima Bi entered into 
possession of the said property and con- 
tinued in possession till she sold the 
game to the plaintiff on 3rd March, 
1964 (Exhibit A-1). The further case 
of the plaintiff is that the entire property 

was held by one, Abdul Rahim as a 
tenant under Fatima Bi from January, 

1954 till his death in 1961 and that the 

first defendant is the sister of the said 
Abdul Rahim and was living with her 

brother during the tenancy period and 
after the death of Abdul Rahim the 

first defendant is said to have held the ‘B’ 

schedule property on lease from month 

to month.under Fatima Bi ona monthly 

rent of Rs, 10 and defendagts 2 and 3 

are the grand-daughter and grand 
daughter’s husband of the first defendant 

who were impleaded for effective adjudi- 


Ig 


cation of the matters in dispute. The 
present suit is filed for the reliefs men- 
tioned above. 


2. The defence to the suit is that the 
property did not belong ta Jabbar Saheb 
or Fatima Bi, that Abdul Rahim was not 
the tenant of the property and that the 
first defendant was not living with Abdul 
Rahim nor did she become the tenant of 
the ‘B’ schedule property under-Fatima 
Bi. On the other hand, their case is 
that the ‘A’ schedule property belonged to 
one Hussain Mian, the father-in-law of 
the first defendant, that the first defen- 
dant’s husband got the property on his 


father’s death and that on the death of her. 


husband, on 29th October, 1940 the 
first defendant entered into possession of 
the property and has continued in posses- 
sion throughout, that Habibur Rahman 
was not a sub-tenant under Abdul 
Rahim and that he was colluding with 
the plaintiff and that he could not validly 
attorn to the-plaintiff and that theattorn- 
ment in fact did not take place. 


3. The trial Courtheld that Mohammed 
Jaffar Saheb had title to the property as 
mortgagee and the property belonged:to 
him for all purposes as against the third 
parties. "The trial Court further held 
that the gift by Mohammed Jaffar to 
Fatima Bi in 1928 in lieu of her dower 
debt is true and as the defendants 
failed to prove their title to the ‘A’ 
schedule property, the trial Court did 
not record a finding on issue No. 3 ziz., 
whether Fatima Bi had completed title 
to plaint ‘A’ schedule property by pres- 
cription. The next finding of the learned 
Judge was that the sale by Fatima Bi 
to the plaintiff is true and that the 
plaintiff has title to the suit property 
including the ‘B’ schedule property. 
The lease of the ‘B’ schedule property by 
Fatima Bi to the first defendant was held 
nat to be true and the first defendant was 
never a tenant under Fatima Bi. In the 
result, the suit was decreed as prayed for 
declaring her right to hold and possess ‘B? 
schedule property by virtue of the rights 
derived from the us:fructuary morigage 
deed dated 14th July, 1897 and the 
agreement of sale dated 8th April, 1908 
in favôur of Mohammed Jaffar Saheb 
and it also directed the defendants to put 
the plaintiff in possession of the said ‘B?’ 
schedule property forthwith. 
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4. We are not concerned with the other 
suit wHich ended in a preliminary decree 
being passed in favour of the plaintiff. 


5. The defendants filed A.S. No. 207 
of 1969 to the Court of the Subor- 
dinate Judge of Chingleput. The 
learned Judge confirmed the decree of 
the trial Court and in doing so held 
that the numerous documents filed 
established the title of Fatima Bi as 
well as passession. In dealing with 
the first defendant’s claim ta the pro- 
perty as her own, the appellate Judge 
held that there was no question of acquisi- 
tion of title by adverse possession. To 
acquire a title by adverse possession, the 
first defendant must have been in posses- 
sion of the property to the knowledge of 
the true owner and in the absence of the 
true.owner it cannot be‘stid that the 
first defendant was adversely in passes- 
sion of the suit property and acquired. 
title theréto, The defendants have filed. 
the above second appeal.’ 


6. The partition deed Exhibit A-10 
dated 15th February,.1883 where under 
the ‘A’ schedule property is shown as. 
jointly belonging to the share of Jainath 
Bi and her minor sons Narudeen Davood 
and Abmed under patta No. 173 in 
Sathangadu Village. On 14th July, 189 

the usufructuary mortgage (Exhibit A-4 

was executed in favour of Mohammed 
Jaffar Sahib by Jainath Bi and her 3 
sons referred to above to secure a loan 
of Rs. 750 and the mortgzgee was to 
hold and enjoy the land til] the principal 
sum of: Rs. 750 was repaid. . On 8th 
April, 1908 an agreement (Exhibit A-5) 
was executed between Jainath Bi and 
her son to the mortgigec to sell the pro- 
perty to him for Rs. 1,500 out of which 
‘Rs. 750 was to discharge Exhibit. A-4 
mortgage of which Rs. 750 which. was 
stated to have been received and the 
mortgage to discharge Rs. 500 paid on 
the date of the. agreement and Rs. 250 
to be received at the time of the sale. 
But it appears that no sale deed was 
executed and the position is that 
Mohammid Jaffir Saheb had passessory 
title as usufructuary mortgagee under 
which he had yet to pay Rs. 250 to get 
an absolute sale. : 


. The learned Counsel for: the appel-. 
lants, however, contends that the orak 
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-gift as stated in Exhibit A-2 is inadmissible 
zin evidence. Section 129 of the Transfer 
-of Property Act saves Mohammedan 
-gifts from the application of the provisions 
of Chapter VII of the Transfer af Pro- 
perty Act. The result is that the oral 
gift made by Mohammed Jaffar in favour 
«of his wife Fatima Biin lieu of her dower 
~debt is valid. ' 


:8. The next contention of the learned 
‘Counsel is that the rent deeds Exhibits 
„A-6 to A-g executed by the tenants'in 
.favour of Fatima Bi are inadmissible in 
evidence for want of registration. Even 
:so the said documents are admissible for 
ithe purpose of showing the nature of 
-possession held by persons under Fatima 
Bi. Those documents are admissible to 
show that Fatima Bi is the landlord and 
ithe tenants, who executed the rent deeds, 
.are the tenants holding under her. The 
.appellate Court found that Exhibits P-6 
‘to P-g are true and valid documents, I 
.am therefore of opinion that Exhibits A-6 
ito A-g may be perused ta show the nature 
‘of possession. The learned Counsel next 
.attacked the truth and validity of Exhibit 
.A-38, which is a letter by Amina Bi to 
Fatima: Bi. The appellate Court has 
rdealt with this letter and found that 
.Amina Bi affixed her thumb impression to 
‘Exhibit A-38 and attorned to the land- 
‘Jord. The position now is that the 
plaintiff has purchased the interests of 
Fatima Bi, viz., the mortgagee’s interests 
-under the possessory mortgage executed 
‘by the owners in favour of Fatima 
‘Bi’s husband. The appellate Court has 
‘dealt with ‘the claim of the defendant, 
-who put forward a title to the suit pro- 
perty. D.W. 2 claimed to have been 
a tenant of a portion of the premises 
-under ‘Amina Bi (first defendant) from 
and March, 1953 to 28th June, 1955. 
‘But the appellate Court rejected the 
evidence of D.W. 2 and did not accept 
the defence version. The first defendant 
has no title deed and it is nat shown that 
‘her husband had any title to the suit 
property. The first defendant claims 
title to the property as her own and not 
through adverse p2ssession and therefore 
the question of acquisition of title by 
adverse possession of the first defendant 
does not arise. The learned Judge 
rightly rejected the ‘defendant’s case 


Tegarding possession. ` 
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g. The plaintiff has also not established 
title to the property. . But what she 
established is that she has acquired the 
rights of the usufructuary mortgagee 
under the mortgage. of 1897 even if 
the time for redemption had: expired and 
her continuance after the period can 
only be as a trespasser. The continu- 
ance in possession of a mortgagee after 
the period of redemption ‘cannat neces- 
‘sarily be adverse to that of the owner. 
The question is always a question of 
animus or the intention of the parties 
concerned. In Gobind Ram v. ‘Mt. Ram 
Koer and others}, it is stated that mere 
continuance in possession of the mort- 
gagee after the mortgage ‘money is paid 
out of the usufruct or by the mortgagor, 
does not make such possession of the 
mortgagee, adverse to ‘the mortgagor, 
The only declaration that the plaintiff 
will be entitled to in this suit will be a 
declaration of the plaintiff s title and pos- 
session of the suit property subject to 
the rights of the rightful owner. In 
Ananthan Potti v. Krishnna Pillai®, the cir- 
cumstances under which the possession 
of a mortgagee after full satisfaction of 
.the, debt would be adverse to the mort- 
gagor has been considered. Their Lord- 
ships held that the question ‘whether the 
possession of the mortgagee after the mort- 
gage debt had been satisfied is adverse 
to the mortgagor or not, is always a ques- 
tion of animus or intention of the parties 
concerned and that the whale of the 
circumstances has to be considered only 
to find out whether the, mortgagees in 
the case continued in possession as mort- 
gagees or as owners in respect of the 
property. It is unnecessary to pursue 
this matter, as the mortgagors are not 
in the picture. Therefore, the rights 
inter se between the mortgagor and the 
mortgagee need not be considered here 
and in this litigation declaration of the 
plaintiff s title and possession can be given 
subject to the rights of the mortgagor 
to question the same in appropriate 
proceedings. 


xo. The second appeal fails and. is 
dismissed. There will be no order ag 
to costs, No leave. 


S.J. ———— Appeal, dismissed. 








‘1. ALR, 1924 All. 522. - 
a. ALR, 1957 Trav.-Qo. 145. 
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IN THE! HIGH COURT OF JUDGA 
TURE AT’ MADRAS. 


Pagans Pasa ee Pallaniswoamy, Esa 
Thirulakshmi Ammal Be, Appellant 
v. a ' 

cial Tahsildar for Land 


The 
T Neighbourhood Project, 
Madurai and others . Respondents. 


and 


ne Officer, Kallalagar Devas- 
thanam: Alagarkoil, Madurai : 
“Appellant? 


t r 


D. Ks Š 


‘Tahsildar | for Land 
Actuistion, Neighbourhood Project, 
Madurai and others .. R2spondents. 
Land Acquisition Act (I of 1894), ‘section 30 
—Ac quisition of land—Compensation—Rival 
claimants—Inam land—Whether grant was 
of melwaram only or of both melwaram and 
kudiwaram—To be decided upon the evidence 
in each’ case—Service Inim —Inalienable— 
Grantee cannot receive the compensation but 
only the return from the investment, 


An sient of land was ‘acquired and rival 
claims were put forward for.the compensa- 
tion amount. ., The question that came 
up for consideration was whether the 
land was the subject of grant of melwaram 
only or of both warams i.c., melwaram and 
kudiwaram, and who would be entitled 
to the compensation. 


Held, It is settled law that there is no 
presumption either that the grant was 
of melwaram only or of both warams, 
The question as to the subject of grant 
has to be decided upon the evidence in 
each case, [Para. 4.] 


The preparation of the Inam Register is 
an important act of State and the 
compilation was as a result of an ela- 
borate enquiry based upon oral evidence, 
on the spot enquiry and scrutiny of availa- 
ble accounts and records. Having regard 
to the clear recitals in the Inam Register 


* A.Nos. 453 and 820 of 1967. 17th November» 


THIRULAKSHMI AMMAL V: SP. TAHSILDAR FOR L. A. 


317 


and the statement recorded by the Inam: 
Commission enquiry, . there, can: be no» 
doubt whatsoever. that the grant in the- 
instant case was of melwaram and kudi-- 
waram., The grant was personal-for-the 
person ‘preferring the seryice. [Para. TI 


Mere long possession, fixity of rent and. 
assertion of title in certain deeds, to 
which néither the grantee nor his descen-- 
dants' were parties, would nòt justify am 
inference of permanent occupancy right— 
vide Kondayya v. Rama Rao, (A-I. R.. 
1966 S.C. Br: (1967) 1 5.0.J. ` 480.) 
Teora. gI 


The grant was of both melwaram nä. 
kudiwaram and the entire compensation 
was payable to the graritee. But: inas— 
much as the original grant was made’ ás. 
service.inam, it was inalienable and there- 
fore the grantee was notentitled to receive: 
the compensation amount for her: own 
use. Under section 32 (1) of the Land. 
Acquisition Act, the campensation amount 
should be invested. So long as the: 
service was performed the grantee would. 
be entitled to receive the, return from: 


such investment; | Para. 11 1h 
Cases referred to: — ' 

Arunachalam Chetty v. Venkatachal apathi! 
Guruswamigal, (1920) I.L.R. '43 “Mad. 
253: 37 M.L.J. 460 : 461A 204 : 53; 


I.G. 288: A.L.R. 1919 P.C. 62, Sankara-- 
narayana- ae an’s case, (1942) 2 M.L.J. 
367: I.L.R. (1942) Mad., 893; 69 I.A. 
22: A.LR. 1942 P.C. 21; Periaswami 
Goundar v. Sundaresa Iyer, (1965) 1 An. W.R.. 
S.C.) 119: {1965) 1 M.L J. (S.G.) 1192 
1965) 1 S.C J. 688: (1964) 8 S.C.R. 
347: ALR. 1965 S.C. 516; Sankara- 
‘narayana Pillai v. -Hindu Religious Endowments 
Board, Madras, (1947) 2 M.L.J. 315: 
I.L.R. (1948) Mad. 585: 74 LA. 230: 
ALR. 1948 P.C. 25; Kondaypa v. Rama 
Rao, (1966) 1 S.C.R. 842: (1967) 1 
S.C.J. 480: (1967) 1 MLJ. (8.0) 97: 
(1967) 1 An.W.R. (S.C) 97: ALR. 
1966 S.Q. 681. 


Appeals against the Decree of the Court 
ofthe First Additional Subordinate Judge, 


Madurai, dated - 20th January, 1967 
and passed in L.A.C.O. P. No. 372 of 
1965. 


R. Gopalaswami Iyengar and K.N.. Bola- 
subramaniam, for Appellant, 
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The Additional Government Pleader, 
for 1st Respondent. : 

R. Desikan, for 2nd Respondent. 


“T.R. Rajagopalan, T.R. Mani and &. 
Sambos a Rao, for grd to roth Respon- 
dents. 


A. Sundaram Iyer, for 11th Respondent. 


E. Sarvabhauaman and S. Narayanan, 
for 12th Respondent. 


R. Muthukumaraswami, for 15th Respon- 
dent, 


T.R. Ramwzhandran, for 16th to 
Respondents, 


The Judgment of the Court was delivered 
by 


1gth 


Palaniswamy, J.—These two appeals arise 
Out Of an order of the Subordinate Judge 
of Madurai made in a reference under 
section 30 of the Land Acquisition Act, 
1894. n extent of 2 acres 49 cents in 
R.S. No. 169/t in Tallakulam village, 
Madurai Taluk, has been acquired for 
Madurai-Neighbourhood Project. Rival 
claims were put forward for the compen- 
gation amount. Hence, the Acquisition 
Officer made the reference under section 
30. The first claimant, Thirulakshmi 
Ammal, claimed the entire compensation 
contending that both warams in the land 
had been granted in inam to the ancestors 
of her husband for rendering Sthanikam 
and Paricharakam service in Kallalagar 
Temple. The Executive Officer of the 
Kallalagar Devasthanam contended that 
the inam was granted only in favour of the 
Temple for the performance ofthe services 
Of Sthanikam and Paricharakam and that 
the Devasthanam alone was entitled to 
receive the compensation under the 
provisions of the Minor Inams Abolition 
Act, 1963. Tae other claimants claimed 
the entire compensation contending that 
what was granted was only melwaram in 
favour of the ancestor of the first claimant, 
that they were entitled to the kudiwaram 
interest and that, therefore, they were 
entitled-to the entire compensation conse- 
quent onthe abolition of the minor inam, 


2. The Court below held that the first 
claimant wis not entitled to any’ com- 
pensation, but was entitled only to claim 
either Tasdik allowance or some other 
allowance provided under the Minor 
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Inams Abolition Act and should, there# 
fore, approach the Government for neces- 
sary relief. The lower Qourt negatived 
the claim of the Devasthanam holding that 
the grant was not in favour of the Devas- 
thanam and thatthe Devasthanam should 
approach the authorities under the provi- 
sions Of the Minor Inams Abolition Act 
for n allowance, The Court 
below further held that the entire com- 
pensation amount was payable to the 
other claimants in certain proportions. 
Aggrieved by this order, the first claimant, 
Thirulakshmi Ammal, has filed AS. 
No. 453 Of 1967 and the Executive Officer, 
Kallalagar Devasthanam, has filed A.S. 
No, 820 of 1967. 


8. The Court below held that what was 
granted was only melwaram ona con- 
sideration of the evidence let in by the 
claimants to whom compensation has 
been ordered to be paid. _ The evidence 
consisted of dealings by those claimants 
and their ancestors asserting kudiwaram 
right. The Court below alse took note of 
certain admissions made by the predeces- 
sors in interest of the first claimant, the 
appellant in A.S, No. 453 of 1967, stating 
that they were holders of melwaram right 
and that the persons in possession were 
holders of kudiwaram right. Itis on the 
basis of such evidence that the Court 
below found that what was granted was 
melwaram and not ofboth warams, The 
common contention urged on behalf of 
the two appellants is that the Court 
below erred in holding that the grant 
was Only of the melwaram and not of both 
warams and that on a proper reading of 
the copy ofthe Inam Register and copy of 
the inam statement the Court below 
should have held that the grant was of 
both the warams. In these circumstances, 
the substantial question that arises for 
consideration is whether the grant was of 
melwaram anly or of both warams. 


4. Itissettled law that thereis no presum- 
ption either that the grant was of mel 
waram Only or of both warams. The 
question as to the subject of grant , has 
to be decided upon the evidence in 

case. In this case, the appellants have 
not produced the original title deed or ‘a 
copy thereof. But the first claimant has 
produced a certified copy from the Inam 
Register, which has been marked as 
Exhibit A=1 and also a certified copy of 


11) 


the statement given by her predecessor in 
interest by name Thirumalai Nambi in 
Fasli. 1272 at thé.time of the Inam Com- 
mission enquiry, which has been marked 
as Exhibit A-2. The evidentiary value 
of the recitals in Inam Register was the 
subject of observation by the Judicial 
Committee in Arunachalam Chetti v. 
Venkatachalapathi Guruswamigal?, in which 
it was held:— | 
“It is true that the making of this 
register was for the ultimate purpose 
of determining whether or not the Jands 
were tax free, But it must not be 
forgotten that the preparation of this 
register was a great act of State and 
its preparation and contents were 
the subject ofmuch consideration under 
elaborately detailed reports and minutes, 
It isto be remembered that the Inam 
Commissioners through their officials 
made enquiry on the spot, heard evi- 
dence aan examined documents, and, 
with regard to each individual property 
the Government was put in possession 
not only of the conclusion come’ ta as 
to whether the land was tax free but of 
‘a statement of the history and tenure 
ofthe property itself, While their Lord- 
ships do not doubt that such areport 
would not displace actual and authentic, 
evidence of individual cases, yet the 
Board whensuch is not available cannot 
fail to attach the utmost importance 
as part of the history of the -property 
to the information set forth inthe Inam 
Register.” 
In Sankaranarayana Pillaiyan’s case®, the 
Privy Gouncil reiterated the same position 
and observed: 
“The question aroase in a recent case 
before this Board with reference to a 
Madras inam (see Secretary of State of 
India v. Vidya Thirtha Swamigal®, where 
it was held that the title deeds and the 
entries in the Inam Register are evi- 
dence Of the true intent and effect 
of the transaction and of the character 
of the right which was being recognised 
and continued, The entries in the 
Inam Register and the description, of 





1. (1920) LLR. 43 Mad. 25 7 MLJ. 
ge ADLA: 20S: 53 1.0. 288 : ALR IAS PL 


(1947) 2 2M.LJ. au: LLR. (1948) Mad. 
585 74 I.A. 230 : 1948 P.G. 25. 

g% Teck Bey? LLR. (1042) Mad, 
393: LA. 22 : ALR. 1942 P.Q. 2i. 
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the inamdar therein were accepted 
as indications of the nature and quan- 
tum of the right or interest created in 
the land.” 
Following the aforesaid decisions of the 
Privy Council, the Supreme Court in 
Periaswami Gounder v, Sundaresa Iyer}, 


stated : 


“As observed by the Judicial Cammittee 
the entries made in the said register are 
the result of an elaborate enquiry based 
upon oral evidence, on the spot enquiry 
and scrutiny of available accounts and 
records, The Inam Statement is only 
one of the’ pieces of evidence:which the 
Inam Commissioner might have taken 
into consideration in compiling the 
Inam Register. The recitals in the 
statement must, therefore, give place to 
the recitals in the Inam Register, though 

' an attempt shall be made to harmonise 
them if possible.” 


5. As already noticed, Exhibit A-1 is a 
certified copy of the Inam Register 
relating to the acquired property in the 
instant case. It consists of certain major 
heads, each one of which is divided into 
several sub-heads. The first major head 
reads: ‘‘Class, Extent and Value of 
Inam”. This major head is divided into 
seven sub-heads. In Column (2) under 
the sub-head ‘‘General class to which the 
inam belongs” the entry is‘‘Deva dayam”. 
In column (3) under the head “Survey 
number and name of field or fields com- 
prised in the grant, dry, wet or garden” 
the particulars of the land are given as 
**Pallassyi 12 (one crop)””.. These details 
are consistent with the view that the 
grant was of both warams rather than 
of being mere melwaram. If it was of 
melwaram alone, the quality of the land 
was quite irrelevant. In column (4) 
under the heading ‘Local measure” 
details are given as ‘‘1-12-2”. In column 
(5) under the head ‘‘Acres and decimals— 
English measure” the entry is ‘'2.35°’. 

The heading under column (6) is “Survey 
assessment”, whereas the heading under 
column (7) is ‘‘Revised or Present assess- 
ment”. A combined heading is made 
under both these columns.as -‘‘where no 
survey has been made and no assessment 
fixed by Government, the cess paid by the 


1965) 1 
EUA 





EA An. W.R. (8.0. ae 
ati! ae (1965 1 Say. 668 
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ryot to the inamdar or the average assess- 
ment Of similar Government land should 
be entered in column (7). Under „this 
combined heading no informationis given 
in column (6). But in column (7) ' the 
information ig given as ‘‘13.98’ which 
obviously is the assessment. -We next 
come to the next main head, which reads: 
‘Description, Tenure and Documents 
in support of the inam”.. This again is 
divided into five subsheads. In column 
(8) the heading is ‘‘Description of inam— 
If for service it is to be stated whether the 
service is continued. If for tanks, buildings 
etc., whether,they are efficiently kept up.” 
Under this column we find this entry ‘‘For 
the service of stanikam paricharakam in 
the pagoda of Alaghar in the , Melur 
Taluk. Now rendered.” In column (9) 
the heading is ‘‘whether free of tax t.6., 
Sarvadumbala etc., or liable to quit 
rent i.¢,, jodi kattubadi bediga etc. 
Amount oflatter tobe entered”. Under 
this column, the’ entry is ‘‘Average jodi 
2.11.7”. In column (10) the heading is 
**Hereditary—unconditional, for life only 
or for two or more lives”. Under that 
heading the entry is “permanent”, ` In 
column (11) the heading is : ‘By whom 
granted and in what yéar”. No informa- 
tion is given under this column, Column 
(12) reads as “‘written instruments in 
support of the claim”. It also inter alia 
says “‘In this column it should be stated 
whether the inam is held with or with- 
-out grant, whether the grantis produced 
or lost etc., the’ general specification 
ofterms ofall documents produced, should 
be given”. The entry under this column 
is “‘Qhitta of fasali 1212, 1217. Extent 
as F,1212 k.v. .64 2-2. No Excess?. 


6. Next we come to the third major head 
which reads as “Name and relationship 
of original grantee and of subsequent and 
present holders—Length of possession”, 
This again is divided into eight sub-heads, 
In column (13) the heading is ‘‘Name 
of original grantee”’.Column (14) reads: 
“Name entered in the register prepared 
according to Regulation XXXI of 1802 
or in the permanent settlement account 
and relationship of persons so entered to 
original grantee”, No information is given 
incolumn (1g). In column (14) the entry 
reads as : “In a Fasali Tirumalai Nambi. 
In F. 1217. Alaghiya Nambison;”’ 
Column (15) ‘deals with the name‘entered 
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in the’survey or in -any subsequent 
accounts and relationship to predecessors. 
But no entry is found under this column. 
The next five sub-heads relate to particu- 
lars regarding the present owner-such as 
name and age, place of residence, relation- 
ship to the original grantee, etc.” In 
columns (16) and 17 the information given 
is ‘* Mavada Marudur (1) Gnanabhiran 
Tirumalai Nambi 17”. In column (18) 
the relationship-is given as “Great grand~ 
son?’, Column (19) deals with surviving 
heirs of the present incumbent, whereas 
column (20) requires information to be 
given as to possession if the person in 
possession was not connected with. the 
original: holder. -Under these .columns 
no information is given... The last major 
heading is ‘‘Remarks”, which deals 
with the Deputy Collector’s opinion and 
recommendation. The entry under this 
columnis “To be confirmed under rule 
III clause of Jodi Rs, 2-117”. 


6-a. In this case, in addition to the extract 
from the Inam Register;we have also a 


‘ copy ‘of the statement given. before the 


Inam Commissioner by the then inamdar, 
by name Thirumalai. Nambi. A copy 
of that statement is Exhibit A-2. It is 
in Tamil. This was given in fasli 1272. It 
consists of 12 columns of which the impor- 
tant columns are Nos. (2), (7) and (12). In 
column (2) the heading is ‘“The name of 
the inamdar as entered and the. name 
of the person in enjoyment”, ‘Under 
this column, the entry is ‘Own enjoyment 
—Gnanabhiran Thirumalai Nambiar”. 
The heading in column (7) is Details 
of the inam, terms and the concise state~ 
ment of the documents: Under this 
column, the entry reads ‘“‘Cawni nilam 
given to our ancestors by the then Rajasfor 
temple service and paricharakam etc. 
The land isin my enjoyment”. In 
column (12) the heading is ‘‘Enjoyment”’. 
Under this column the entry reads: 
“As shown in column (2)?”. Along with 
the statement, Thirvmalai Nambi also 
gave a pedigree showing how he was the 
descendant of Alagirinambi, who is stated. 
ta be the original grantee, as entered in. 


column (14) of Exhibit A-r._ 


4. It would thus be seen that the relevant. 
entries in the statement ExhihiteA-2 are 
entirely’ in consonance with the details 
given in the Inam Register.- We have 
made elaborate reference ta the contents 


(1). 


of Exhibits A-1 and A-2 as the original 
title deed is not available. As we have 
already pointed out, the preparation of the 
Inam Register is: an important’ act ‘of 
State and the compilation was as a result 
of an elaborate enquiry based upon oral 
evidence, on the spot enquiry and’ scrutiny 
of available accounts and records. Itiis 
imp2rtant to note that neither in Exhibit 
A-r norin Exhipit A-2 is- stated that the 
land was ‘in possession of anybody else. 
If the land was in the possession of any- 
body other than the person who gave the 
statement, it is unlikely that the Inam 
Commissioner, in the course of the enquiry, 
wuld have failed to notice that fact. 
It is reasonable to infer that the Inam 
C>mnissioner accepted the statement of 
the person who claimed to be in possession 
and based upon that information he 
recorded in'Exhibit A-1 that the land was 
in the possession of the great grandson of 
the original grantee. -In Periaswami 
Goundsr -v. Sundaresa Iyer4, to which we 
have already made-reference, an extract 
from the Inam Register similar to Exhibit 
A-1 was considered to find out whether 
the grant was of melwaram only or of 
both warams: The entries in that register 
were almost similar to ‘those found in 
Exhibit A-1. Tae Supreme‘ Court held 
thaton a reasonable interpretation of the 
various recitals in the Inam Register 
extract, the only possible ' conclusion was 
that the Inam Commissioner was dealing 
with the entire interestinthe land and 
that the inam was'of both melwaram and 
kudiwaram. Having regard 'to the clear 
recitals in Exhibits A-1 and A-2 we have 
no doubt whatsoever that the grant in 
the instant case was of melwaram and 
kudiwiram. We also hold that the grant 

‘lwas personal for the person preferring 
the service and it was notin favour of the 
Devasthanam. 


8. The Court below took the view that 
the grant was of nelwaram only having 
regard to two circumstances, One was 
that the ancestors of the first claimant 
had described themselves as Only mel- 
waramdars and described the persons in 
p23sei3ion as kudiwaramdars, thereby 
clearly admitting that they had only 
melwaram. Tie second circumstance 
was thatthe persons in possession had 
dealt with the property by partition and 
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mortgage as their awn, thereby showing 
that they were entitled to kudiwaram right, 
The Court below therefore held that-what 
should have been granted was enly'mel- 
waram. But the Court below failed to 
examine the various entries in: Exhibits 


‘A-1 and A-2 to find out what was: the 


subject of the original grant. It is true 
that there are certain statements made by 
the ancestors of the first claimant to the 
effect that they were melwaramdars and 
that person’ in possession were kudiwaram- 
dars. Exhibit B-13is a-copy ofthe plaint 


in S.C, No. 1380 of 1931 On the file of the 


District: Munsif’s Court, Madurai Town, 
filed. on: behalf of minor: Thirumalai 
Nambi by his next friend one Srinivasa 
Iyengar: That suit was instituted to 
recover a certainamountwhichwas collec- 
ted by. the Government from the inamdar 
by way of penalty for using water from a 
tank called Managiri Tank by unlawfully 
cutting the bund of that tank by those who 
were in possession, In that plaint it 
was no doubt alleged that the plaintiff 
therein. was entitled to melwaram from 
the defendants therein in the shape of 


-paddy and other grains. It was -also 


alleged that the persons who were in 
possession were cultivators and holders of 
occupancy rights. Exhibits B-1 to B-4 
are receipts iss .ed’ bv the ancestor of the 
first claimant describing himself,as mel- 
waramdar and describing the persons in 
possession as ‘‘Umuvadaidkar’. Strong 
reliance was placed upon these admissions 
as supporting the view that what shou’d 
have been granted originally was of mel- 
waram only, The Counsel appearing for 
the persons in possession, ‘whose claims 
have been uphe'd by the Court below, 
however, conceded before us that if the 
original grant was both warams, such 
admissions would not confer title upon 
the persons in possession who claimed 
kudiwaram right, for, mere admission 
would not confer title, Perhaps the 
inamdar having let the property to tenants 
collected rent from them and issued the 
receipts under the misapprehension as to 
the exact nature of his rights and the 
rights of those in possession, 


g. It is also true that the persons in 
possession have dealt with the property as 
owners of kudiwaram right by partition, 
as seen from Exhibits B-6 and B-12, and 
by executing mortgage deeds, as seen from 
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Exhibits B-5, B-10, B-11, B-14, B-19, B-20 
and B-21. There was also one transaction 
ofsale as seen from Exhibit B-18. Under 
allthese documents, theexecutants clai- 
med kudiwaram right. It is not the case of 
those who claimed kudiwaram right that 
they had acquired title to kudiwaram 
right by prescription; nor is it their case 
that subsequent to the original grant of 
two warams in favour ofthe ancestor of the 
first claimant, the kudiwaram right was 
conveyed to them. It may be that the 
same persons were allowed to continue 
in possession without interruption, and 
‘on the basis of long possession, the persons 
in possession appear to have thought that 
they were entitled to deal with the kudi- 
waram right. But it is not the case of 
these claimants that the original grant 
was in respect of both warams, and that 
in spite of the grant of both warams, their 
ancestors and themselves were in enjoy- 
ment of kudiwaram right adversely to the 
grantee and had prescribed title by 
adverse possession, The Counsel for these 
claimants frankly conceded before us that 
the claim to kudi is not 
adverse possession, Nor is there any room 
to draw a presumption of origin in some 
lawful title in favour of these persons, 
Such a presumption of origin in some 
lawful title would arise only where no 
actual proofoftitle is forthcoming. Such 
a rule would have to be resorted to if 
there is absence of actual evidence. But 
if there is actual and convincing proof 
of the nature of the grant, the rule can 
hardly have any application vide Sankara- 
narayana Pillai v. Hindu’ Religious Endow- 
ment Board, Madras', We may observe 
in this connection thatit is notthe case 
of the persons in possession that they 
have become entitled to the kudiwaram 
right either by custom or by any grant 
from the original grantee; nor is it 
suggested that we should draw a presump- 
tion of origin in some lawful title, for, 
there is no room for drawing such a 
presurhption for the reason that we have 
ample evidence to show that the grant 
qwas of both warams. Mere long posses- 
|sion, fixity of rent and assertion of title 
in certain deeds, to which neither the 
grantee nor his descendants were parties, 
would not justify an inference of per- 
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manent Occupancy right, vide Konday za v. 
Rama Rao?. 


‘xo. It was contended on behalf of those 


in possession that they would be entitled 
to ryotwari patta under the provisions 
of the Minor Inams Abolition Act, 1963, 
and that if such a patta is obtained, the 
holder of the patta would be entitled to 
the entire compensation. We do not 
accept this contention, No doubt, under 
the Minor Inams Abolition Act, persons 
satisfying certain conditions with regard 
to kudiwaram in an inam are entitled 
to ryotwari pattas. Under that Act, 
minor inams are abolished and all the 
lands in such inams have vested in the 
Government. But in this case, not- 
withstanding such vesting, the Govern- 
ment have invoked the provisions of the 
Land Acquisition Act on the basis that 
the lands do not belong to the Govern- 
ment but belong to others. Therefore, 
the provisions of that Act should be 
applied in ascertaining the interests of 
the persons entitled ta the compensation. 
We may also point out in this connection 
that the question of obtaining patta in 
recognition of kudiwaram right does 
not arise in view of our finding that the 
inam was of both waram. 


ux, For the foregoing reasons, we ar 
of the opinion that the grant was of bot 
melwaram and kudiwaram and that the 
entire compensation is payable only to 
the first claimant. But 










use. Under section 32 (1) of the Land 
Acquisition Act, the compensation 
amount should be invested. So long 
as the service is performed the first 
claimant would be entitled to receive 
‘the return, from such investment. The 
Court below will take action for such 
investment and the first claimant is at 
liberty to move the Court below in this 
behalf. In the result, A.S. No. 453 of 
1967 is allowed and there will be a 
decree in favour of the appellant-first 
claimant in the terms ‘indicated above. 
A.S. No. 920 of 1967 filed by the 





1, (1966) 1 S.G.R. 842: (1967) 1 S.G.J. 480: 
sen 1 MLJ. (S.C.) 97 : (1967) 1 An.W.R. 
S.C.) 97 | ALR. 1966 S.C, 681, 
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Devasthanam is dismissed. In the cir- 
cumstances, the parties will bear their 
costs in A.S. No. 820 of 1967. The appel- 
lantin A.S. No. 453 of 1967will recover 
her casts from the contesting respondents 
therein, 


S.J. 
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A.S. No. 453 of 
1967 allowed. 
A.S. No, 820 of 
1967 dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


PRESENT. —P, S. Kailasam, J. 


Sivathi Ammal Petitioner* 
v. i i 
Arulayee Ammal and others 

' -. Respondents, 


‘Civil Procedure Gods (V of 1908), Order 21, 
aule 72 and rule 199, Civil Rules of Practite— 

When decree-holder can be allowed to bid— 
Caution to be exercised by Court in granting 
Leave to bid—~Normal practice—Granting leave 
on first occasion itself not necessarily illegal 
Reduction of upset price without ` notice to 
Judgmsent-debtor vitiates sale. 


Order 21, rule 72, Civil Procedure Code 
and rule 199, Civil Rules of Practice, 
safeguard the interests of the judgment- 
debtor, The Court itself is bound to 
consider the facts of the case and grant 
Panno oe the decree-holder to bid 
or purchase the property. In doing so 
the Court will have to be satisfied that 
unless by granting permission to the 
<decree-holder, an advantageous:sale can- 
not otherwise be had. Great caution 
should be exercised by the Court before 
leave is granted to the decree-holder to 
bid and set off. [Paras. 2, 4.] 


‘Conditions that are not laid down in the 
Civil Procedure Code or in the Civil 
Rules of Practice cannot be insisted when 
the requirements of the law are satisfied, 


, [Para. 4.] 


But where after exercising caution and 
Satisfying itself that-it would be advan- 
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tageous to the judgment-debtor te grant 
permission to the decree-holder to hid 
and set-off, such permission is granted 
a sale should not be found to be illegal 
merely because the decree-holder had 
been given permission to bid and set off 
on the first occasion itself, 


[Para. 5.] 


Where there were no bidders on the first 
Occasion and leave was granted on the 
second occasion after taking into account 
the adequacy of the upset price fixed and 
after giving notice to the judgment- 
debtor and hearing him, there is, in law, 
nothing. illegal in granting leave to the 
decree-holder to bid and set off. 


[ Para. 6.] 


Still where the bid was ordered to be 
begun at Rs. 10,000 which was the 
value given by the judgment-debtor in 
the Execution Petition, but the property 
was sold with the upset price fixed at 
Rs. 8,000 and the property was knocked 
down for Rs. 8,000 in favour of thedecree- 
holders, and the upset price had been 
reduced to Rs. 8,000 without notice to 
the petitioner, the sale cannot stand. 


[Para. 7.] 


Cases referred to : i 
Sheonath Doss v. Janki Prosad Singh, (1889) 


I.L.R. 16 Cal. 1323 Varadarajulu 
Pillai v. Gandapodi » Nanniar (1950) 
1 M.L.J. rm1: AIR. 1950 Mad. 


392; N. T. P. Muthuswami Mudaliar v. 
Family Manager, C.R.P. No. 239 of 1969, 
Mahomed Mira Ravuther v. Sayyasi Vijaya 
Raghunadha Gopalat, (1900) L.L.R. 23 
Mad. 227 : 27 LA. 17 : 10 M.L.J. 13; 
Venkitammal v. Janaki Ammal, (1971) 84 
L.W. 189; B. Susila v. Saraswathi Ammal, 
A.L.R. 1970 Mad. 357 : (1970) 1 M.L.J. 
192. . a 


Petition under section 115 of Act V 
of 1908 praying the High Court to’ revise 
the order of the Court of the District 
Munsif of Paramakudi dated 19th July, 
1972 and made in E.A. No. 366 of 1972 
in E.P. No.:27 of 1972 in O.S. No. 163 
of 1963. 


A: Venkatesan, for Petitioner. 


T. Vadivel, for Respondents 1 to 4, 
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T. Vadivel, for K. Parasaran, for Respon- 
dents 5 to 8. foe eG 


The Court ‘made the following ` 


OrvER.—This petition is filed by the 
judgment-debtor against the order of the 
learned, District Munsif of Paramakudi 
in E.A. No. 366 of 1972 in E.P. No. 27 of 
1972 in O.S.;No; 163,0f 1963. EA. 
No. 366.0f 1972 was filed by the respon- 
dents herein for permission to bid and 
set off. ‘The suit is one for partition and 
the decree-holders are entitled to 
certain shares and as the .judgment- 
debtor committed default in payment 
of certain moneys which she was directed 
to pay to equalise her share, the execution 
petition was taken. In granting leave 
to the respondents herein to bid and set 
off, the Court considered the upset price. 
In the counter to the execution petition 
the judgment-debtor stated that. the 
property is worth Rs. 10,000, In the 
application for permission to bid and 
set off, the judgment debtor stated that 
the property was worth Rs. 12,000, 
The Court declined to accept that there 
was any., increase in the value. It 
observed that ‘fit has been ordered in 
the Execution Petition that the bid has 
to be begun from the defendant’s value 
viz. Rs, 10,000”, The lower Court-held 
that as there were ‘no bidders on the 
first occasion, the judgment-debtor would 
not be prejudiced by granting permission 
to the decree-holders to bid and set off. 


2. ‘The Jearned Counsel for ‘the peti- 
tioner-judgment-debtor submitted that 
it has been. the established practice to 
grant permission to the decree-holder 
to bid and set off only if there were no 
bidders in the prior two sales, Order 
XXI rule 72 (1) provides: 


“No holder of a decree in execution of 
which property is sold shall, without 
the express permission of the Court, 
bid for or purchase the property.” 


Sub-rule (2) provides that where a decree- 
holder purchases with such permission, 
the purchase money and the amount due 
on the decree may be set off. Sub-rule 
(3) provides that where the decree- 
holder purchases by himself or through 
another, without such permission, the 
Court may set aside the sale and direct 
the costs of the application and any 
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deficiency of price which may happen on 
the resale and all expenses to be paid 


by the decree-halder. Rule 199 (1) of 
the Civil Rules of Practice provides: 


“An application for leave to bid at 
the sale shall be supported by an 
affidavit setting forth any facts showing 
that an advantageous sale cannot 
Otherwise be had.......... 7 


It will be’seen that Order 21, rule 72° 
as well as rule 199 of the Civil Rules 
of Practice safeguards the interests 
of, the judgment-debtor, The Court 
itself is bound to, consider the’ facts of 
the case and’ ‘grant permission t 
the decree-holder to bid or purchas 
the property. In doing’ so, the Co 
will have to be satisfied that- unless, -by 
granting permission to the decree-holder, 
sale cannot otherwise 
be had. It has been held that though 
Order 21, -rule 72 Civil Procedure Code, 
and Rule 199 of the Civil Rules o 
Practice do, not provide for notice to the 
judgment-debtor, it’ is necessary that 
the. judgment-debtor should be given 
notice in Order- to enable , the Court 
to satisfy itself that an‘ advantageaus 
sale cannot -otherwise be had and to 
decide whether permission should be 
granted to the, decree-holder -or. not. 
It is expected that great caution should 
be exercised by the Court before leave 
is granted to the’ decree-holder: to bi 
and set off, ot 









‘ oad x 
3. InSsonath Doss v. Janki Prosad Singh}, 
it was held that permission to a mortgagee 
to bid should be very cautiously granted 
and, only when it is found, after’ pro- 
ceeding with a sale, that no purchaser at 
an adequate price can be found, and 
even then, only after some enquiry as to 
whether the sale proclamation has been 
duly published. The two safeguards 
insisted upon by the Calcutta High 
Court are that the Court should be satis- 
fied that no purchaser at an adequate 
price can be found and that the sale 
proclamation has been duly published. 
Thais decision was considered by the 
Privy Councilin Mahomed Mira Ravuther v. 
Sayyasi Vijaya Raghunatha Gopalar®, It 
a e 





1 (1889) I.L.R. 16 Qal. 
2 900) I.L.R. 23 Mad. 


132. - 
2. 227 : 27 LA, 17 : 
10 M.LJ.1. 
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observed “Indeed .it laid down such 
conditions |as-would. make, the, granting 
of leave a very rare.thing instead of being, 
as their Lordships believe it is, a very 
comman thing’. Tne conditions laid 
down by the Gilcutta High Court ‘ were 
not accepted by the Midras High Court. 
In Varadarajulu Pillaiv. Gandapod: Nanniar* 
Krishnaswami. Nayudu, J.,. observed fas 
follows: - 
“Though I am not in entire lagre 
ment with the conditions laid down by 
the learned Judges in the Crlcutta 
CASE. cece ceeneeee I am: however of 
opinion that the power to grant leave 
to bid must be cautidusly - exercised 
and unless the Court is satisfied from 
the circumstances shown in the affidavit 
_ that otherwise, an--adyantageous sale 
could ndt.be: obtained, no such leave 
should be granted”. ` . dof “See 
Tas view of the learned Judge is strictly 
in accordance with the requirements of 
‘Order 21, rule 72 Civil Procedure Code 
and rule 199 of the Civil Rules of Practice. 
Tae condition is that before granting 
leave to bid’ the Court must be satisfied 
from the ‘circumstances stated in the 
affidavit thit otherwise an advantageous 
sale could not be obtained. It must 
‘be noted that the learned Judge has not 
laid down that leave to bid should not 
‘be granted on the first occasion itself. 


4. In N. T. P. Muthuswami Mudaliar v. 
Family Manager? Ramaprasada Rao, J. 
referring to the above decision of 


Krishnaswami Nayudu, J. observed: 


“I however, make it'clear that such 
leave granted to him shall be availed 
of by him if there are no bidders on 
two consecutive sales held in respect 
‘of the attached property; on the third 
occasion! and if there were no bidders on 
the two prior times, then, the respon- 
dent pursuant to the leeve secured by 
him in the Qourt below can bd and 
set of the decree amount as aginst 
the ultimate sale price”. i 
"Tae above direction wis in respect of 
the particular case. It is difficult to 
«construe the passage as laying down the 
law. Tiere is no authority either in 
the Ciwl Procedure Code, or in „the 
< maas 
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Civil Rules of Practice or in the decision 
in Varadaraju Pillai v. Gandapod: Nanniar’, 
for the proposition that leave to bid can 
only be granted on the third occasion, 
if there were no bidders on the’ earlier 
two occasions, Al] that is required in 
law is that the Court should be extremely 
cautious in granting permission and that 
it should be satisfied that an advantage 
ous sale cannot otherwise be had than 
by granting leave to the, decree-holder. 
The conditions that are not laid down 
in the Civil Procedure Code or in the 
Civil Rules of Practice, cannot be insisted 
upon, when the requirements of the la 


„are satisfied. In fact, this was the view 


held .by the Privy Council in Mahom 

Mira Ravuthar v. Sayyasi Vijaya Raghunandka 
Gopalar?, It observed that the conditions 
laid down in, Sheonath Doss v. Janki Prosad 
Singh®, are drawn from English Practice, 
partly from cases in which the applicant 
was a trustee or solicitor for the debtor 
and they are applicable to a system under 
which the decree-holder:has the conduct 
of the sale. : The Privy Council observed 
that the Givil Procedure Code clearly 
throws on the Court the sole responsi- 
bility of conducting the sale. In con- 
ducting the sale, the responsibility of the 
Court is to see that the requirements of 
the law are satisfied. 


5» The learned Counsel for the petitioner 
also brought to my notice a recent decision 
of this Court in Venkitammal v. Janaki 
Ammal4, where Ramanujam, J., referred 
ta the decision in B. Susila v. Saraswathi 
Ammal’, where it was held that a Court 
fixing an upset price is not under an 
obligation to issue notice of fixation of 
upset price or of alteration thereof to 
the judgment-debtor and observed that 
the rationale of that decision cannot be 
applied ta the case where the decree- 
ho.der has been given permission to bid 
in the first place contrary to the estab- 
lished practice. The learned Judge 
proceeded to observe that the decree- 
holder should not have been granted 
permission to bid and set off even in the 
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4. (1971) 84 L.W. 189. 
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192. 
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first sale, without there being any special 
circumstance in the case. The learned 
Judge does not rule out permission being 
granted on the first occasion itself if 
there are special circumstances. It is 
a rule of caution that normally leave 
should not be granted on the first occa- 
sion because the Court will have no 
opportunity to know the facts about the 
nature of the bid, the value of the pro- 
perty etc. which would enable it to 
decide whether it should grant permission 
to the decree-holder to bid and set-off, 
or not, But this decision cannot be 
understood as laying down that if a 
Court, after having exercised caution 
and: satisfied itself that it would be 
advantageous to the judgment-debtor 
to grant permission to the decree-holder 
to bid and set off, a*sale should be found 
to be illegal, as the decree-holder had 
been given permission to bid and set-off 
on the first occasion itself. 


6. In this case, on the first occasion, 
there were no bidders and leave was 
granted on the second occasion, after 
taking into account the adequacy of the 
upset price fixed and after giving notice 
to the judgment-debtor and hearing 
him. In law, therefore, there is nothing 
illegal in the lower Court granting leave 
to bid and set-off, 


4.- Still, the sale ‘cannot be upheld. In 
the first paragraph of its judgment, the 
lower Court has stated that it has been 
ordered in the execution petition that 
the bid has to be begun from the defen- 
dant’s ‘value viz., Rs. 10,000. This 
amount is in accordance with the 
valuation given by the judgment-debtor 
herself in her -counter to the execution 
petition, But the property was sold 
with the upset price fixed at Rs. 8,000 
aud the property was knocked down for 
Rs, 8,000 in favour of the decree-ho!ders, 
From the affidavit of the petitioner, it 
appears that the upset price was reduced 
to Rs. 8,000 on 25th July, 1972, without 
notice to the petitioner. It is difficult 
to perceive under what circumstances, 
the upset. price. which was confirmed at 
Rs, 10,000 was reduced to Rs. 8,000 
on 25th July, 1972. No sale, was held 
in the meantime and the validity of the 
grant of leave to bid to the decree-holders 
fixing the upset price at Rs. 10,000 
as shaken by the upset price being reduced 
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to Rs. 8,000. In these circumstances, 
this petition is allowed and the sale i 


set aside. There will be no order as 
to costs. 
_P.S.P. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


(Special Original Jurisdiction.) 
PREIENT.—T. Ramaprasada Rao, F. 


Narayana Thevar Pititionsr*® 


v 


Arantangi Panchayat Union Council, 
represented by its Commissioner 
and another Respondents. 


Tamil Nadu Panchayat Act( XXXVo 1958), 
section 116, Madras Act (XII of 1971), 
sections 3, 6, 1 (2) (6)—Panchapat Union 
Council—Local cess surcharge—Levy of— 
Resolution by Council—Levy with retrospective 
effect—Whether valid—Scope of delegated 
ee statute — Interpretation. 
of. 


In addition to the local cess under 
section 115 of the Tamil Nadu Panchayat 
Act, itis open to a Panchayat Union 
Council to. levy on: every person liable 
to pay land revenue in respect of any 
land within the Panchayat Union, 
a local cess surcharge at such rate ‘as 
may be prescribed subject, however, 
to a maximum which also has to be 


_ prescribed (under section 116 of the 


Panchayat Act). The authorities pres- 
cribed a maximum rate under a rule 
made on 1st August, 1970. A Panchayat 
Union Council, as a delegated authority 
under the Tamil Nadu Panchayat’ Act, 
passed a resolution on 26th October, 1970, 
imposing a levy of eighty paise on every 
rupee of land revenue as local cess 
surcharge. A peculiar feature of this 
resolution was that it made the content 
and purport of it effective from 1st July. 
1970. This resolution was challenged on 
the ground that a minimum not having 
been prescribed by Act XX XV of 1958, 
the levy could not be made and after 





* W.P. No. 853 of 971. 18th December, 1972. 


It) 


the rule fixing the minimum had been 
introduced, the Council could not pass 
a resolution with retrospective effect from 
1st July, 1970. 


Held, In certain matters, the Legislature 
canundertake the imposition of taxes either 
through a named statutory functionary or 
through its delegates. But if once the 
subject-matter of levy of an impost is 
delegated, the delegate cannot exceed 
the limits of the authority, but should 
act strictly within the sphere of the 
authority. [Para. 4.] 


In section 116 of Act XXXV of 1958 
for the’ words ‘‘shall be subject to such 
maximum as may be prescribed” occur- 
ring at the end, the words “‘“‘shall not 
exceed one rupee and fifty paise on every 
rupee of land revenue” were substituted 
by Madras Act XII of 1971. -. [Para. 2.] 


The directive of the legislature under 
section 6 of the Amending Act XII. of 
1971, was sufficient to make the resolution 
in question dated 26th October, 1970, 
passed by the Panchayat Union Council 
as a thing deemed to have been taken in 
accordance with law. Nodoubtsection 3 
read with section 1 (2) (b) of Act XII of 
1971 gives the impression that section-g 
is prospective. But in order to fill up the 
hiatus, the maximum has already been 
prescribed under the rules. -Therefore, 
the provision in section 1 (2) (4) of the 
Amending Act would not make the posi- 
tion any the different for the only reason 
that section 1 (2) (b) speaks of prospecti- 
vity of operation of section 3 of Act XII 
of 1971. It could not be accepted that 
the Panchayat Union Council could not 
give retrospective operation ta the resalu- 
tion dated 26th October, 1970, from rst 
July, 1970. , [Para. 5.] 


Fora taxing statute, there is no intend- 
ment, but the salient principle is that 
if there is a doubt in the language erp- 
loyed, then the benefit of such.a doubt 
should go to the taxpayer. Intheinstant 
case, in the rule made when the quantum 
was fixed and in section 116 of Act XX XV 
of 1958 when it was amended. the refer- 
ence to’ fasli was avoided. The levy 
- was on the person, and the measure of 
taxation®was with reference to the land 
revenue paid by the person. By a mere 
simple arithmetical process, the ‘land 
revenue paid by that person could be 
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reckoned and if so reckoned, eighty 
paise Qn every rupee of land revenue 
cauld easily be deduced. In this sense, 
there was na doubt inherent in the 
language of section 116 as amended read 
with the earlier rule which was in force 
and therefore it could not be accepted 
that the levy could only be prospective 
and not retrospective, (Para. 7. 


Cases referred to: 


Trichinopoly Mining Works v. Collector 
of Trickinopoly, (1971) 1 M.LJ. 2075 
The Income-tax Officer, Alleppey v. M.C. 
Ponnoose, (1970) 1 TJ. 190: (1970) 
1 S:C.J. 435: (1970) 1 S.C.R. 678: 75. 
I.T.R. 174: A.LR. 1970 S.C. 385. 


Petition under Article 226 ofthe Canstitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records relating to the resolution 
No. 447 dated 26th October, 1970 of 
the Aranthangi Panchayat Union Council, 
Thanjavur District proposing ta increase 
the rate of levy of lacal cess ; surcharge 
from 35 paise to 80 paise' and quash the 
same, ` 


R.G. Rajan, and V. Radhakrishnan, for 
Petitioner, 


K. Alagiriswami, for 1st Respondent. 


The Court made ‘the following 


OrbDER:—The petitioner is a landhalder 
and resident of Ayingudi village, Aran- 
thangi Taluk. He owns lands which are 
subject to land revenue. Under section 
115 of-the Tamil Nadu Panchayat Act, 
1958 (Madras Act XXXV of 1958) 
(hereinafter referred to as the Act), a 
local cess at the rate of forty five paise 
on. every rupee of land revenue is, payable 
to.the Government in respect of any land 
for every fasli. The content: of land 
revenue as explained in the section is 
easily understandable. . In addition to the 
local cess under section 115 of the Act, itis 
‘open to the Panchayat Union’ Council 
within whose jurisdiction the. lands are 
situate, to levy on every person liable 
„to pay land revenue to the Government 
in respect of any land within the pancha- 
yat union, a local cess surcharge at such 
rate as may be prescribed subject, how- 
ever, to a maximum which also has to be 
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prescribed.. This is under section 116 
of the Act. The petitioner’s case..is 
that no maximum has been prescribed as 
contemplated under.section 116 of the 
Act, and in that sense, the respondents 
have no authority to levy local cess sur- 
charge. The circumstances under which 
the petitioner has come to this Court can 
be summarised thus. 


2. It was no doubt true that prior to 
August, 1970 no maximum rate was pres- 
cribed as contemplated in section 116 of 
the Act. In fact, this Court, when if con- 
sidered the legality and propriety of such a 
levy withoutsuch a maximum being pres- 
cribed as amended in section 116 of the 
Act, was of the view in  Trickinopoly 
Mining. Works v. Collector of Trickinopoly1 
that as the basis for the levy of the impost 
was absent, no such impost at all could 
be levied. This prompted the authorities 
to prescribe the maximum under a rule 
made on rst August, 1970, which was 
published in the official gazette on 26th 
August, 1970. The question, however, 
arose as to how to validate prior imposts 
made or collect such levies by then not 
imposed but collectable under section 
116 of the Act. The State Legislature, 
therefore, enacted Act XII of 1971'so as 
to amend the Tamil Nadu Panchayat Act, 
1958. The purport of this Amending 
Act inter alia was to validate certain 
irregular situations, for example, the 
lacuna created by section 116 of the 
Principal Act, which suffered from an 
infirmity due to the absence of prescription 
as to the maximum rate of local cess 
surcharge. In order to get over certain 
situations which by then arose not only 
by reason of the judgment of this Court in 
Trichinopoly Mining Works v. Collector of 
Trichinopoly!, but also to validate certain 
local cess surcharges by then made and 
collected when the position was nebulous, 
section 116 of the Principal Act was 
amended by section 3 of the amending 
Act, and section 6 of the amending Act 
provided for validation ‘of the local cess 
surcharge levied under the Principal 
Act. In section 116 of the Principal Act, 
for the words “shall be subject to such 
maximum” as may be prescribed occurring 
at the end, the words “shall not exceed 
one rupee and fifty paise on every rupee 





1. (971) 1 MLJ. 207. 
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of land revenue” were substituted by 
Madras Act XII of 1971. The prescribed 
maximum was subsequently increased, but 
this clement is not essential for purposes of 
our case. Effectively, therefore, the legis- 
lature intervened, in order to make the 
position more obvious’ and in order to 
obviate any technical defects in ‘the 
unamended section 116 of ‘the ‘Act. 
Though no doubt under a rule; the maxi- 
mum Was prescribed as on ist August, 
1970, it was incorporated in the main 
provision of the statute itself by section 3 
of the amending Act of 1971, and by 
section 6 of the amending Act, the usual 
validation section, it: was , provided 
that all acts, proceedings or things done or 
taken by the Panchayat Union Council 
or authority in connection with the levy 
or collection of any :local cess surcharge 
shall for all purposes be deemed to be 
and to have always been done or taken 
in accordance with law. . The language 
of section 6 is similar to the language 


‘employed by the Legislature under similar 


circumstances to validate retrospectively 
any levy or collection of taxes made by ° 
the State under irregular and improper 
situations. f 

8- On the basis of the rule which was 
introduced on rst August, 1970 pres- 
cribing the maximum local cess surcharge 
leviable under section’ 116 of the Act, 
the Panchayat Union Council, as a dele- 
gated authority, passed a resolution on 
26th October, 1970 imposing'a levy of 
eighty paise on: every rupee of land 
cess surcharge. This 
resolution was published on 11th Novem- 
ber, 1970. A peculiar feature of this 
resolution is that it made the content 
and purport of it effective from 1st July, 
1970. It is this resolution of the Pancha- 
yat Union Council, which is the first 
respondent in the instant petition, that is 


„the subject-matter of this writ petition. 


4. Mr. R. G. Rajan, learned Counsel for 
the petitioner submitted three contentions, 
one of which no doubt is not available 


‘to him after the rule referred ta above 


was made fixing the maximum impost 
under the head ‘local cess surcharge’ and 
after the passing of Madras Act XII of 
1971. The contention is that the maxi- 
mum not having been prescribed, the 


` levy cannot be made, and after the rule 


m 


fixing the maximum has been introduced, 
the Council cannot pass a resolution so 
as to make it effective retrospectively from 
rst July! 1970. Itis said thata part of 
the argument is not available to the 
petitioner for the reason that a maximum 
has already been prescribed and Act XII 
of 1971 enables the panchayat union 
council to make such a retrospective 
levy. But reference was made by Mr. 
R. G. Rajan to a decision of the Supreme 
Court in The Income-tax Officer, Alleppey v. 
M.C. Ponnoose1, The incidental conten- 
tion is that the panchayat union council 
is only a delegated authority and such a 
delegate can act only within its periphery 
of power and such power is traceable to 
the language in section 116 of the Act, 
and if such language did not expressly 
or by engl implication provide for a 
retrospective levy of such a local cess 
surcharge, an a t to do s0 would be 
illegal. No doubt, in certain matters the 
Legislature can undertake the imposition 
of taxes either through a named statutory 
functionary or through its delegates, 
But if once the subject-matter’ of levy 
of an impost is delegated, the delegatee 
cannot exceed the limits of authority, 
but should act strictly within the sphere 
of authority. No doubt, section 116 as 
it stood before it was amended by Act 
XII of 1971 did not expressly or by neces- 
sary implication provide for such a con- 
tingency ing the Council to impose 
the levy in question with retrospective 
effect, Such an attempt on the part ofa 
delegated authority was decried by the 
Supreme Court in the authority cited 
above. The Supreme Court in that case, 
as noted in the headnote, held as follows: 





“The Courts will not ascribe retros- 
pectivity to new laws affecting rights 
unless by express words or necessary 
implication it appears that such was 
the intention of the Legislature. The 
Parliament can delegate its legislative 
power within the Age densi limits, ... 
It will depend on the language emplo- 
yed in the statutory provision which 
may in express terms or by necessary 
_ implication empower the authority 


1. (1970) 1 1.T. 
(1970) 1 S.O.R. 
1970 S.G.- 985. 





. 190 : ( 
8: 7 


7 1970) 1 S.G.J. 435 : 


174 : ALR. 
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concerned to make a rule or regulation 
with retrospective effect.” a 


5. Undoubtedly, Mr. R.G. Rajan would 
be correct if section 116 of the Act remain- 
ed in the statute book unamended. But 
by sections 3 and 6 of the amending. Act 


- XII of 1971, the position has been made 


different. Under section 6, the proceed- 
ings or things done by a panchayat union 
coincil in connection with the levy or 
collection of any local cess surcharge 
shall for all purposes be deemed to be 
and to have been done or taken in accord-. 
ance with law. This directive of th 
Legislature, for our present purpose, i 
sufficient to make the resolution da 
26th October, 1970 passed by the pan- 
chayat union council in question as 

thing deemed to have been taken i 
accordance with law. No doubt, sectio 
3 read with section 1 (2) (b) gives t 
impression that section 3 is prospective. 
But in order to fill up the hiatus th 
maximum has already been prescribed 
under the'rules. Therefore, the provi 
sion in section 1 (2) (b) of the amendin 
Act would not make the position any th 
different for the only reason that sectio 
1 (2) (b) speaks of prospectivity of opera- 
tion of section 3 of the Act. Havi 

regard to the rule which was made on 
1st July, 1970 and section 6 of the amend- 
ing Act XII of 1971, I am not inclined 
to accept the wide contention of Mr. 
R.G. Rajan that the Gouncil cannot giv 
retrospective operation to the resoluti 

dated 26th October, 1970 from 1st July, 


1970. 


6. The other contention against such 
retrospectivity is based on comparing 
the present Act with the provisions of the 
Income-tax Act, that is by referring to 
the language of section 115 in conjunc- 
tion with the text of section 116. I shall 
come to the provisions of the Income-tax 
Act presently. 


4. Under section 115 of the Madras Act 
XXXV of 1958, local cess is levied at 
the rate of 45 paise on every rupee ofland 
revenue payable to the Government-in 
respect of any land for every fasli. The 
local cess surcharge, on the other hand, 
is on every person liable to pay land 
revenue to the Government in respect 
of any land in the panchayat union. 
The -argument is that telescoping the 
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local cess surcharge with the local cess, 
which latter cess has reference to every 
fasli.of the year, the local cess surcharge 
levied in this case by a resolution dated 
26th October, 1970 in any event can 
only be prospective and not retrospective. 
The contention is that it might be opera- 
tive on and from 26th October, 1970, 
but it cannot be taken back to have 
effect from rst July, 1970. Prima facie the 
argument is undoubtedly attractive. But 
the language of section 116 does not 
give me the impression that the local cess 
surcharge imposed for the first time by 
the resolution of the Gouncil on 26th 
October, 1970 could only be prospective 
_inoperation, The levy under section 116 
is on the person liable to pay land revenue 
to the Government. Under section 115, 
local cess is payable at the rate of forty- 
five paise on every rupee of land revenue 
‘payable to the Government in respect of 
any land for every fasli. Therefore, the 
erence to fasli in section 115 is only for 
the purpose of reckoning the quantumof 
local cess under section 115 and it serves 
no other purpose, If therefore the local 
cess is arrived at by adopting the formula 
prescribed in section 115, then the purpose 
of section 115 is fully served. In juxta- 
position to this, section 116 contemplates 
the levy of local cess surcharge on every 
person liable to pay land revenue. The 
person who is liable to pay such land 
revenue can easily be identified and there 
will be no difficulty. The charging sec- 
tion provides with such a definite hypo- 
thesis under which the levy can be pro- 
cessed through. Itis only for the purpose 
of quantification, the local cess surcharge 
is made relatable to the local cess. As 
already stated, the person liable to pay 
land revenue should suffer fhe local cess 
surcharge at such rate as may be pres- 
cribed, The rate prescribed under the 
rule and later accepted by the amending 
starute is that it should not exceed Rs. 1.50 
on every rupee of land revenue payable 
in respect of such land. It is significant 
to note that the text of both the rule 
which fixed the maximum and the amend- 
ing section which also served the same 
purpose did not refer to the word ‘fasli’, 
But on the other hand they say that the 
rate of levy of local cess surcharge under 
section 116 shall be subject to a maximum 
of Rs. 1.50 on every rupee of land revenue 
payable in respect of such land, In a 
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different e but serving the same pur- 
pose, is the language in section 3 of the 
amending Act. Therefore, I am unable 
to agree with the learned Gounsel for the 
petitioner that the word ‘fasli’ appearing 
in section 115 gives the clue for making 
the local cess surcharge itself, and as the 
resolution is dated 26th October, 1970 
which is in the midst of a fasli, the levy 
can only be operative only for a part of 
the fasli or for the next fasli. For a 
taxing statute, there is no intendment, 
but the salient principle is that if there is a 
doubt in the language employed, then 
the benefit of such a doubt should go tò 
the tax payer. In the instant case, in 
the rule made when the quantum was 
fixed and in section 116 when it was 
amended, the reference to fasli was 
avoided. The levy is on the person, 
and the measure of taxation is with 
reference to the land revenue paid by that 
person, .By a mere simple arithmatical 
process, the land .revenue paid by that 
person can be reckoned and ifso reckoned, 
eighty paiseon every rupee of land revenue 
can easily be deduced. In this sense, 
there is no doubt inherent in the language 
of section 116 as amended read with the 
earlier rule which was in force, and there- 
fore I am unable to accept the contention 
that the levy can only be prospective 
and not retrospective in the sense that it 
could be effective from 1st July, 1970. . 


8. So far as the Income-tax Act is con- 
cerned, there are certain peculair situa- 
tions which govern the said Act. The 
Income-tax Act by itself is a bare code 
which lays down the broad principles 
under which the income of an individual, 
firm, company, association of persons, 
joint family, etc. could be brought to tax. 

ut it is only the Finance Act which is 
passed at or about the time when the 
budget is passed by Parliament, 
which fixes the rates of tax. “There is 
always an element of variability in the 
features of the Income-tax Law’so far as 
the rates are concerned. But the local 
cess surcharge, on the other hand, is a 
tax referable to a mathematical 
figure, and in that sense, the provisions 
of the Income-tax Act and the law relating 
to an impost under the Tamif Nadu 
Panchayat Act, are not easily comparable 
for the purpose of ascertaining the intent 
and scope of the local cess surcharge, 


u} 


The argument on the basis of the Income- 
tax Actis that the assessment year referred 
to under that Act is equatable to a fasli 
which is referred to in the Tamil Nadu 
Panchayat Act. From the perspective 
ofa calendar it may beso; but the assess- 
ment year used in the Income-tax Act 

a peculiar meaning and purpose to 
serve on differentoccasions, I have already 
referred to the fact that the word ‘fasli’ 
does not occur in section 116 or in the 
rule which was introduced just prior to the 
amendment of thatsection. As the local 
cess surcharge can easily be ascertained 
without reference to thefasli, and as it is 
based upon the local cess paid by a person 
owning land within the jurisdiction of the 
Panchayat union council, I am unable 
to accept the argument of Mr. R.G. Rajan 
that the levy in the instant case can either 
be operative from 26th October, 1970 or 
from ist July, 1971. In the view that 
I hold, the petitioner cannot question 
the resolution of the panchayat union 
council dated 26th October, 1970. The 
writ petition is dismissed. There will 
be no order as to costs, 


S.J. Petition dismissed. 


IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


Present:—FK. Veeraswami, G.F. and Y.V. 
Raghavan, F. 


T. Kuppammal and others 





Petitioners* 
D, 


T. Natarajan and others 
- "y Respondents. 


Madras Gourt-fees and Suits Valuation Act 
ATP ips ), Sections 40 (1), 50—Suit to set 
aside final decree in partition suit—Court-fee 
payable—Interpretation. 


The view that Court-fee should be paid 
on the market value of the subject-matter 
of the suit covered by a decree or docu- 
ment which prevailed in | Kutunba Sastri v. 
Sundaramma, (1939) 1 M.L.J. 7yo2 : 
I.L.R. (1939) Mad. 764 (F.B.): ALR. 
1939 Mæl, 462 is the correct one. 

[Para, 1.] 


* Q.R.P. Nos.' 1762 of 1968, 1615 of 1989 and 
2019 of 1971, 13th February, 1973. 


KUPPAMMAL 9, NATARAJAN 


I 


On a clear scrutiny of section 40 of the 
Madras Qourt-fees and Suits Valuation, 
Act, 1955, its intention is quite clear, 
especially in the light of the language “ifa 
part of the decree or other document is 
sought to be cancelled, such part of the 
amount or value of the property’, It 
will be illogical to hold that, if a part of 

document is asked to be set aside, 
the market value should be the basis; but, 
if the whole of the document is to be set 
aside, it is the amount, which is mentioned 
in the document, that is the value. The 
crux of the matter lies really in the first 
part of section 40 (1), namely, the value 
of the subject-matter of the suit being the 
basis for assessing the Court-‘ee. The 
deeming contemplated by it is not to 
correct the value into something different 
from the market value. The words ‘“‘for 
which the decree was passed orotherdocu- 
ment was executed’? will have to be 
understood only in the sense of the value 
of the subject-matter being the basis for 
assessment of Court-fee which is’ the 
market value. [Para, 1.] 


The petitioner’s grievance appears to be 
against the allotment of the property 
mortgaged to him to a person other than 
the mortgagor. That being the limited 
relief, the subject-matter is not capable 
of market value. It follows the Court- 
fee is not payable under section 40 (1). 
The provision that will be applicable is 
section 50. [Para, 2.} 


Cases referred to:— 


Arunachalammal v. Sudalamutku Pillai, 
(1970) 83 L.W. 789; Sengeda Nadar v. 
Doraiswami Goundar, (1970) 83 eee 
Kutumba Sastri v. Sundaramma, I.L.R. 
(1939) Mad. 764 (F.B.) : (1939) 1 M.L.J. 
702: A.I.R. 1939 Mad. 462; Bali Reddi v. 
Abdul Sattar, (1936) I.L.R. 59 Mad. 240: 
69 M.L.J. 458: A.L.R. 1935 Mad. 863. 


G.R.P.No. 1762 of 1968:— 


Petition under section 115, Civil Proce- 
dure Qòde praying the High Qourt to 
revise the order dated 1st March, 1 

and made in 8.R.No.11028 of 1968 (since 
numbered as O.S, No. 1117 of 1968) 
on the file of the First Assistant Judge, 
City Civil Gourt, Madras, ] 
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G.R.P. Ne. 1615 of 1969:— 


Petition under section 115, Civil Pro- 
cedure Code praying the High Corrt to 
revise the order dated 12th August, 1969 
and made in O.S. No. 1062 of 1968 
(CGheckslip No. 590) on the file of the 
First Additional District Munsif, Madurai 
Town. 


C.R.P. No. 2019 of 1971:— 


Petition under section, 115, Givil Procedure 
Code praying the High Qourt to revise 
the order dated 4th October, 1971 and 
made in Checkslip No. 355 in O.S. No. 96 
of 19700n the file ofthe Court ofthe Subor- 
dinate Judge of Ramanathapuram at 
Madurai. 


V. Shyamalam for C.S. Rajappa, M.A. 
Sathar Sayeed and P. Guru Ramachandran, 
for Petitioners. 


V. Gajapathi, A. Ibrahim Khan, Manika, 
K. Ramalingam and Additional Govern- 
ment Pleader, for Respondents. 


The Còurt made the following 


OrDer:—This petition (G.R.P. No. 1762 
of 1968) coming on for heaing before the 
Honourable Mr. Justice G. Ramanujam, 
on Wednesday 28th April, 1971 upon 
perusing the petition, the oider of the 
lower Gourt, the material papers and 
upon hearing the arguments Mr, P. S. 
‘Ramachandran for Q. S. Rajappa, 
Advocate, for Petitioner an 

‘of Mr. V. Janakiram, Advocate, for the 
first respondent, and second respondent 
not appearing in person or by Advocate, 
and having stood over for consideration 
till goth April, 1971 the Court made the 
following order on grd April, 1971. - 


The only question that arises for considera- 
‘tion in this revision-is as to whether the 
petitioner-plaintiff who has prayed for 
cancellation of a deed of settlement exe- 
‘cuted by her on the ground of fraud, 
‘js liable to pay court-fee on the market 
value of the properties or on the value 
of the properties as given in the settle- 
ment deed. 

I find there are two directly conflicting 
decisions on the point. One has been 
rendered by Kailasam, J., in Aruna- 


chalamma] v. Sudalamuthu Pillai? wherein it 


J. (1970) 83 L.W. 789. 
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has been held that the Court-fec paya- 
ble for cancellation of a document under 
section 40 (1) of the Madras Court-fees 
and Suits Valuation Act, 1955 should 
be computed on the value for which the 
document was executed, The other has 
been rendered by Sadasivam, J., in 
Sengoda Nadar v. Doraiswami Gounday}, 
following the decision in Kutunba Sastri 
v. Sundaramma?, wherein it has been ruled 
that in a suit for cancellation of a sale 
deed executed by the plaintiff on the 
ground that the document has been secu- 
red while the executant was under the 
influence of liquor should te valved 
according, to the maiket value of the 
property on the date of the suit. In the 
latter case the decision of Kailasam, J., 
has been considered and it has been 
expressed therein that the Full Bench deci- 
sion in Katumba Sastri v. Sundaramma?, 
which dealt with a similar position under 
the earlier Act has not been properly 
understood or appreciated. In view of 
the above two conflicting views expressed, 
I consider that the matter may be pro- 
perly considered by a Division Bench and 
an authoritative ruling given. I therefore 
direct the papers to be placed before my 
Lord the Chief Justice for orders, I also 
direct notice to the Government Pleader 
as the matter relates to (ourt-fee: 


F . Syamalam, for G.S. Rajappa, M. A. Sathar 
Sayeed, P. Gururamachandran, for Petitioners» 


V. Gajapathy, A. Ibrahim Khan, Manicka 
K. Ramalingam, for Respondents. 


The Judgement of the Court was deli- 
vered by 


Veeraswami, C.7.—This reference relates 
to court-fee and is made on the view that 
there is a conflict of decisions on the inter- 
pretation of section 40 (1) of the Madras 
Qovurt-fees and Suits Valuation Act,1955. 
In Aranachalammal v. Sudalam: thu 
Pillai?, Kailasam, J., held that Qou:t-fee 
should be assessed on the value for which 
the document was executed and not on the 
market value. In Sengoda Nadar v. 
Doraiswami Goundar', which was concerned 
with asvit for cancellation ofa sale deed 
—_-—_——_——_- C 
1. (i970) 83 L.W. 728. 
2. LLR. (1939) Mad. 764 (F.B.) : (1939) 
IMLLJ. 702 : AR. 1939 Mad. 462. 
3. (1970) 83 L.W. 789. 


1) 


t, since arguments have been heard by 
us, it seems that the view, namely, that 
Gourt-fee should be paid on the market 
value of the subject-matter of the suit 
Covered by a decree or document which 
prevailed in Kutumba Sastri v. Sundarzm- 
Ma’, is the correct one. The langvage 
ofsection 7 (iv-A) of the earlier Court-fees 
Act isin pari materia with that in section 
40 (1) of the 1955 Act. The first part of 
the sub-section presents no difficulty, beca- 
use it speaks of the value of the subject- 
matter of the suit which clearly means 
the market value. But the sub-section 
proceeds to say that the value of the 
subject-matter of the suit should be 
deemed tobesoandso, Ifwhat is sought 
to be cancelled is the whole of the decree 
or document, the basis for assessment 
of Covrt-fee is the amount or value of the 
property for which the decree was passed 
or such document was executed. But, if 
a part of the decree or the document is 
sought to be cancelled, Court-fee is to be 
paid on such part of the amount or value 
of the property. The language so employ- 
ed is intended to meet different situations 
where decree and documents of diverse 
character may be involved. Where the 
subject-matter of the decree is property 
equally it is easy, because in such cases it 
is the amount for which the document was 
executed. Prima facie it would appear that 
the basis for assessment of Court-fee is the 
amountthat hasbeen mentionedin the 





rt. LLB. (1939) Mad. FB): 
M.LJ. 702 : ATR. 1989 Mod. T ): (1989) & 


` 3 (97) ts LW, 78. : 
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ds sought to be cancelled, such part o 
the amount or value of the property”. It]. 
will be illogical to hold that, if a part 
the document is asked to be set aside, 
the market value should be the basis, 
But, if the whole of the document is to 
be set aside, the amount which is men- 
tioned in the document, is the value. 
crux of the matter lies really in the first 
part of the sub-section, namely, the value 
of the subject-matter of the suit bein 
the basis for assessment of the Oourt-fee, 
The deeming contemplated by it is not 
to convert the value into some 
ent from the market value. 
“for which the decree was passed oroth 
document was executed” will have to b 
understood only in the sense of the valu 
of the subject-matter being the basis | fo 
assessment of Court-fee which is the 
market value. That apparently was the 
view of Venkatasubba Rao, J., in Bali 
Reddi v. Abdul Sattar!, which was accept 
ed as the correct view by the Full Bench 
in Kutumba Sastri v. rammat, 


2. In the instant case, however, it seems 
to us that the subject-matter is neither the 
property for which the mortgage was 
executed nor the mortgage itself. The 
petitioner, as a mortgagee, isnot asking 
for the property. Nor does it relate to the 
mortgage. His grievance appears to be 
against the allotment of the prop 
mortgaged to him to a person other t 
the mortgagor. That being the limited 
relief that the petitioner is interested i 
the suit, the subject-matter, namely, his 
grievance against the particular allot 
ment, is not capable of market value. It 
follows that Court-fee is notpayable und 
section 40'(1). The provisions that will 
be applicable is section 50. The Court-f 

paid by the petitioners in G.R.P. Nos. 
1762 of 1968 and 1615 of 196g appears to 
be correct. The petitioner in G.R.P. 
No. 2019 of 1971 willhave two months’ 
time to pay the deficit Court-fee, There 


r 












; LLR. 59 Mad. 240 : 69 MLJ. 
a53 : SFO 1935 Mad. 363." = 
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will be an order accordingly. No costs in 
any of the petitions, 
S.J. Gourt-fee paid 

—_+ correct, 
INTHE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M.M. Ismail, F. 


‘T. S. Rajam Ammal Appellant* 


D. 
V. N. Swaminathan and others 


Responden's. 
Madras Gourt-fees and Suits Valuation Act 
(XIV of 1955) seetion 40—‘Value of the pro- 
perty’ — Meaning of —Suit for declaration of 
certain sale deeds as not binding and for reco- 
very o us eton of items involoed—Appeal 
—Valuation of the subject-matter of appeal— 
Market value as on the date of plaint and not 
the consideration recited in document governs— 
Gourt-fees Act (VIII of 1870) as amended 
by Madras Act (V of 1922), section 7 
(IV-A). ' 
An appeal agairst a decree granting 
prayer in a suitfor declaration that a 
certain sale deed was not binding and for 
recovery of possession ofthe property in- 
volved has to be valued for purposes of 
Court-fee on the basis of the market value 
of the property and not on the considera- 
tion recited in the document.  [Para. 6.] 
The expression ‘ value of the property’, 
occurring in section 40 of the ras 
Court-fees and Suits Valuation Act, 1955, 
means the market value of the property 
involved as on the date of the plaint and 
has no reference to the consideration 
recited in the document. The wd 
“which” occurring in the expression 
“value of the property for which the 
decree was passed or the other document 
was executed” relates to ‘‘the property” 
and not to “value”. [Para. 5.] 


There is no difference in the language 
of section 7 (IV-A) of the Court-fees 
Act, 1870, as amended by Madras Act V 
of 1922 and section 40 of the Madras 
Gourt-fees and Suits Valuation Act, 
1955, except with regard to the des- 
cription of the document contemplated 
by the two sections. Hence the decision 
of the Full Bench in Kolachala Kutumba 
Sastri v. Lakkaraju Balatripura Sundaramma, 
(1939) 1 M.L.J. 702, construing the 


- “Appeal S.R. No, 23145 of 1972. 
BIR July, 1978, 
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former position and holding that Gourt- 
fee is to be calculated on the value of 
the property and the valuation must be 
the valuation based on the market value 
of the property at the date of the plaint 
is in point and applicable to the instant 
case. [Para. 4.] 


Cases referred to :— 


Andalammal v. Ponniah, (1971) 2 M.L.J. 
205 ; S-ngoda Nadar v. Doraiswami, A.I.R. 
1971 Md. 380; Kolachatı Kutumbo Sastri 


v. Lakkaraju Balatripura _Sundaramna, 
(1939) 1 M.L.J. 702 (F.B); Bali 
Reddi v. Abdul Sattar, (1936) LLR. 


59 Mad. 240: 69 M.L.J. 458: A.LR. 
1935 Mad. 863. 


Appeal sought to be preferred to the 
High Court against the decree of the 
Sub-Gourt, Nagapattinam, dated 25th 
Janvary, 1972 in O.S. No. 51 of 19€9. 


R. Sundaralingam, for Appellant. 
The Court made the following 


Orver.—O.S,. No. 51 of 1969 on the file 
of the Cwrt of the Subordinate Judge, 
Nagapattinam, was instituted for a 
declzzation that the sale deed dated goth 
November, 1969, executed by one 
Subramania Pillai in favour of the first 
defendant and the sale deed dated goth 
January, 1962, executed by Subramania 
Pillai in favour of the fourth defendant 
represented by the third defendant, were 
not binding on the plaintiff and for 
recovery of the suit items 1 to 13 from 
the rst defendant and item 14 from 
the fifth defendant and items 15 to 19 
from the second defendant, The plaint 
properties were valucd by the plaintiff 
in the suit in:the trial Court on the 
market value as on the date of the 
plaint and not on the consideration 
mentioned in the sale deeds. It is 
against the decree passed in the suit, 
the second defendant in so far as items 15 
to 19 are concerned had purported to 
file an appeal on the file of this Gourt. 
In this appeal, he sought to value the 
subject matter of the appeal not on the 
basis of the market value of the items 
concerned, but on the basis of the consi- 
deration recited in the document can- 
celled by the trial Qourt. The office 
pointed out that the appeal has to be 
valued on the basis of the market value 
pf the items in question and not on thg 


11] 


þasis of the consideration recited in thë 
document. The learned Counsel for the 
proposed: appellant relied on a decision 
of Maharajan, J., in Andalammal v. 
Ponniah', and contended that the appeal 
has to be valued only with reference to 
the consideration recited in the sale deed 
and not with reference to the market 
value of'the property involved. Since 
there is a decision of Sadasivam, J., in 
Sengoda Nadar v. Doratswami?, holding 
that the subject matter has to be valued 
with reference to the market value of 
the properties involved, the matter has 
been placed before this Qourt. 


a, I may immediately point out one 
thing, viz., there is the Full Bench decision 
of this Court in Kolachala Kutumba Sastri v. 
Lakkaraju Balatripurd Sundaramma*, deal- 
ing with the corresponding provision in 
the earlier Act. According to that 
decision, the appeal has to be valued 
with reference to the market value of 
the properties involved and not with 
reference: to the consideration recited 
in the document. Sadasivam, J., in 
the judgment referred to above, has 
referred to‘and followed the Full Bench 
decision, while Maharajan, J., has not 
referred to the Full Bench judgment at 
all. It is in view of this feature alone 
the matter has come before me. Before I 
deal with the Full Bench judgment and 
the statutory language on which that 
decision was rested, I shall refer to 
a few observations of Maharajan, J. 
The learned Judge has stated that: 


“I think it fruitless to refer to the 
conflicting authorities cited at the 
Bar in support of either view; firstly 
because the ratio’ decidendi in each of 
the authorities cited must be confined 
to the facts of that particular case, and 
secondly because most of the authori- 
ties Were concerned with interpreting 
the corresponding section in the earlier 
Act, which in certain respects was 
worded differently from section 40 
of the Madras Court-fees and Suits 
Valuation Act, 1955”. 


After making the above observation the 
learned Judge extracted section 40 o 





f 
: M.L.J. š 
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the Madras " Court-fees and Suits 
Valuation Act, 1955, and on his inter- 
pretation of that section he held that 
the Court-fée is payable only on the 
consideration recited in the document 
and not on the market value of the pro- 
perty involved. I may draw attention 
to one or two features with reference to 
the observation of Maharajan, J., extrac- 
ted above. One is, not one decision of 
the Court has been actually referred to 
by the learned Judge in his judgment, 
though the learned Judge stated that 
it was fruitless to refer to those autho- 
rities, Secondly, it is rather difficult to 
understand how a ratio decidendi of a 
decision construing a section can be 
confined to the facts of the particular case 
alone. If the decision was expressly 
or impliedly rested only on the peculiar 
facts of the particular case the position 
may be different. But when the decision 
seeks to construe a statutory provision 
and on the basis of that construction, a 
conclusion is arrived at as to the Court 
fec payable, it is difficult to appreciate 
how the ratio decidendi of that decision 
can be confined to the facts of that case, 
The next feature to be observed is that 
the learned Judge has stated that the 
corresponding section in the earlier Act 
differed in certain respects from section 
40 of the Madras Gourt-fees and Suits 
Valuation Act, 1055. 


Section 7 (iv-A) of the Court-fees Act, 
1870, as amended by the Madras Court- 
fees (Amendment) Act, 1922 (Madras 
Act V of 1922) states: 


“In a suit for cancellation of a decree 
for money or other property having-a 
money value, or other document secu- 
ring money or other property having 
such value, according to the value of the 
subject matter of the suit, and such 
value shall be deemed to be: 


If the whole decree or other document 
is sought to be cancelled, the amount 
or the value of the property for 
which the decree was passed or the 
document executed: 


Ifapart of the decree or other document 
is sought to be cancelled, such part of 
the amount or value of the property. 


3. On a perusal of these two statutory 
provisions, it will be seep that the only 
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difference in the language is with reference 
to the description of the documents 
coming .within the scope of this 
statutory provision, Section 7 .(iv-A) 
used a general expression “other docu- 
ment securing money or other pro- 
perty having such value”. That expres- 
sion gave rise to certain difficulties of 
interpretation whether it covered only a 
mortgage and whether it covered con- 
veyances and other documents. That 
expression has been the subject matter of 
interpretation by the Court. In order to 
avoid any. ambiguity and to make it 
clear that the document referred to in 
section } (iv-A) ofthe old Act, was intend- 
ed to cover a large variety of documents, 
the expression Was expanded as it is 
found in section 40 of the new Act. 
Apart from this one difference, there is no 
other difference inthe operative portion 
of the. two sections. In view of this, 
the question for consideration will be 
whether the Full Bench judgment referred 
to above construing section 7 (iv-A) 
of the Gourt-fees Act, 1870, as amended 
by the Madras Gourt-fees (Amendment) 


‘Act, 1922, can be overlooked or ignored 


r 


$ 


for construing section 40 of the Madras 
Qourt-fees and Suits Valuation Act, 1955. 
He has not actually stated in what res- 
pects the corresponding section differed 
from section 40 of the Madras Gourt- 
fees and Suits Valuation Act, 1955. 


4.° Having made these observations, now 
Ishallsetoutboth the ‘sections and deal 
with the Full Bench decision referred to 
already: 


Section 40 of the Madras Qourt-fees and 
Suits Valuation Act, 1955. 


'.“(1) In a suit for cancellation of a 
` decree for money or other property 
having a money value or other docu- 
ment which purports to or operates 
to create, declare, assign, limitor cxtin- 
guish, whether in present orin future, 
any right, title or interest in money, 
- moveable or immoveable’ property, 
fee shall be computed on the value of 
the subject matter of the suit, and such 
‘value shall be deemed to be— 


If the.whole decree or other document 
is sought to be cancelled, the amount 


_ OF valyg of the property for which the 
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decree was passed or other document 
was executed; 


If a part of the decree or other docu- 
ment is sought to be cancelled, such 
part of the amount or value of the 
property. 

(2) If the decree or other document 
is such that the liability under it can- 
not be split up and the relief claimed 
relates only to a particular item of 
property belonging to the plaintiff 
or to the plaintiff’s share in any such 
property, fee shall be computed on the 
value of such property of share or on 
the amount of the decree, whichever 
is less, 


Explanation: A suit to set aside an 
award shall be deemed to be a suit 
to set aside a decree within the mean- 
ing of this section”. 


In the Full Bench decision also the suit 
was for a decreesetting aside a conveyance 
which the plaintiff had executed and for 
possession of the land covered. by the 
deed, pleading that he had been induced 
to sign the instrument as a result of undue 
influence and fraud. The question was 
whether that has to be valued under 
section 7 (iv-A) for the purpose of Gourt- 
fee and QGourt-fee should be paid on the 
market value of the property involved as 
on the date of the plaint. The argu- 
ment that was advanced on behalf of the 
plaintiff in that case was that since a 
prayer for possession of the property had 
been made, the suit had to be valued 
under section 7 (v) and not under 
section 7 (iv-A). The Full Bench nega- 
tived the contention and agreed with 
the view of Venkatasubba Rao, J., in 
Bali Reddi v. Abdul Satar!, and held that 
the CGourt-fee has to be paid on the 
market value of the property as on the 
date of the plaint. The Full Bench held 
that ‘““The Gourt-fee is to be calculated on 
the amount or the value of the property 
and to give the wording of para (iv-A) 
its plain meaning, the valuation must be 
the valuation based on the market value 
of the property at the date of the plaint”. 


Sadasivam, J., in the decision referred to 
already, viz., the decision jne Sengoda 








1. (1936) LLR. 59 Mad. 240: 69 M.I]. 
453: ALR. 1935 Mad, 863, ` 
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Nadar v. Daraiswamit, has followed this 
Full Bench decision. If the Full Berich 
decision is directly in point, I am bound 
by that decision and therefore I am 
bound to follow the same. The only 
queen is whether the Full Bench 
ision is directly in point. As I 
pointed out already, the judgment of 
Maharajan, J., does not refer to the 
Full Bench judgment at all and it is not 
clear whether the attention of the learned 
Judge was drawn to the Full Bench 
judgment, or not. As far as Iam con- 
cerned, I am clearly of the opinion that 
the Full Bench judgment is directly in 
point. I have already referred to the 
fact that there is no difference in the 
language of section 7 (iv-A) of the earlier 
Act and section 40 of the 1955 
Act except with regard to the description 
of the document contemplated by the 
two sections. Consequently, following 
the Full Bench judgment, I must hold 
that the appellant will have to pay court- 
fee on the market value of the items in 
which he is interested as on the date 
of the plaint. 


5. Independently of the Full Bench 
decision, even'as a matter of construc- 
tion of section 40 of the 1955 Act, I come 
to the same conclusion. The section has 
been extracted in full already and the 
material part of that section is “‘fee shall 
be computed on the value of the subject 
matter of the suit, and such value shall 
be deemed to be—if the whole decree or 
other document is sought to be cancelled, 
the amount or value of the property for 
which the decree was passed or other 
document was executed”, Maharajan, J. 
took the view that the language used is 
“the amount or value of the property 
for which the document was executed, 
and not the amount or value of the 
property in respect of which the document 
was executed’? and therefére the consi- 
deration recited in the document is the 
test and not the market value of the pro- 
perty. With great respect, I am unable 
to agree with this reasoning of the learned 
Judge. In the portion extracted by me 
above a common provision is made regard- 
ing decree as well as document and if 
it is split.up and applied separately to 
the decree and the document it will 








t ALR. 1971 Mad: 980, 
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read “such value shall be deemed to be 
if the whole decree is sought to be can- 
celled, the amount or the value of the 
property for which thedecree was passed” 
and “such value shall be deemed to be 
if the other document is sought to be 
cancelled, the amount or the value of 
the property for which the other docu- 
ment was executed”. It will be seen 
that the expression ‘value of the property’ 
is common to the decree as well as the 
document. As far as the decree is con- 
cerned, no decree is passed in respect of 
a property for any value. With regard 
to a property a decree’s purpose is allot- 
ment to different sharers. enever a 
decree deals with a property either in 
the form of declaration of title or in the 
form of direction of delivery of possession 


_orin the form of injunction, the value of 
.the property, if it has to be determined, 


has to be determined independently and 
the decree itself does not determine the 
value. Therefore, if the expression ‘value 
of the property’ has to be understood 
with reference to the decree sought 
to be set aside, the ‘value’ can only mean 
‘market value’ and nothing else. Only 
in the case of a document it itself 
recites the value of the property and in 
the case of a settlement it states what 
the value of the property settled is and 
in.the case of a conveyance it states what 
the consideration for the conveyance is, 
but no such feature will be present in 
the case of a decree. So long as the 
expression ‘value of the property’ has 
been used in common, both with refe- 
rence to the decree and with reference 
to the document, as a matter of construc- 
tion, it must bear only one meaning and 
it cannot bear one meaning when it 18 
used in relation to the decree and another 
meaning when it is used in relation to the 
document, Looked at from this point 
of view, “valve of the property” can only 
mean the market value as on the date 
of the plaint as pointed out by the Full 
Bench referred to above. The pronou 

“which? occurring in the expression “value 
of the property for which the decree was 
passed o1 the other document was execu- 
ted” relates to ‘the property’ and not to 
‘value’. One other reason which appears 
to have influenced Maharajan, J., in 
coming to the conclusion which he did - 


was that the Legislature has expressly 
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used the words “market value” in twelve 
other sections of the Act in contra-dis- 
tinction to the word ‘value’ used in 
section 40 of the Madras Court-fees and 
Suits Valuation Act, 1955. In my 
opinion, this has no significance because 
even the Court-fees Act of 1870 used the 
words ‘market value’ in several other 
sections as against the word ‘value’ in 
section 7 (iv-A). For instance, the 
expression ‘market value’ occurs in 
section 7 (ii), 7 (iv) (a), 7 (0) (e) etc. 
Consequently, this cannot be a ground 
for holding that the expression ‘value’ 
in section 40 of the Madras Court-fees 
and Suits Valuation Act, 1955, can refer 
only to the consideration recited in the 
document and not to the ‘market value’ 
of the properties involved. 





» a final decree in a partition 


valued, has to pay (hburt-fee on 
the market value of the items in which 

eis interested as on the date of the plaint. 
A fortnight’s time is given for the appel- 
lant to pay the QGourt-fee. 


P.S.P. ——— Ordered accordingly. 
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IN THE HIGH GOURT OF JUDI- 
GATURE AT MADRAS. 


Present:—XM, M. Ismail and K. §. 
Palaniswamy, J7. 


V. S. Natarajan and others 
-» Appellants* 


U. 


Rani Kannuthai and otherg 
Respondents. 


Madras Estates (Abolition and Gonver- 
sion into Ryotwari) Act (Madras Act XXVI 
ef 1948), séctions 18 (4), 45 (6), 3 (b), 18 
1), and 18 (2)—Impartible — Estate— 
Builaings situate in—Estate notified under 
the Madras Act XXVI af 1948— | 
Buildings whether retain the character of 
impartibility—Repeal of the r Estates 
Act of 1904—Buildings nat prived af iheir 
impartible charactsr—Scope of sections 3 (b), 
18 (1) and 18 (2). 


The question for consideration was 
whether the buildings situate in an 
impartible estate which was notified 
under the provisions of the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act (Madras Act XXVI of 
1948) vesting in the landholder under 
the provisions of section 18 (4) thereof, 
continued to retain their character of 
impartibility or not. 


Held: But for the special provision con- 
tained in section 45 (6) of the Estates 
Abolition Act of 1948, the balance of 
the aggregate compensation would con- 
tinue to retain the character which 
originally the estate it represented had. 
Gonsequently, it will follow that in the 


‘absence of a similar provision with 


regard to buildings falling within the 
scope of section 18 (4) of the Estates 
Abolition Act of 1948, they retain their 
original character of impartibility. 
Para. 16]. 


If there is no anomaly in a building 
situate outside,the geographical limits of 
an estate,of which it formed part abolished 
under the Estates Abolition Act of 1948, 
continuing to have the character of 
impartibility, there cannot be any anoma- 
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ly simply because the building happens 
to be situate within the geographical 
limits of an estate abolished under the 
Estates Abolition Act of 1948. 


[Para, 20]- 


Section 45 (6) of the Estates Abolition 
Act of 1948 is express and is creating 
a fiction to the effect that the compensa- 
tion am0unt should be divided as bet- 
ween the sharers, as ifthe same belonged 
to the joint family consisting of them and 
a partition among them had taken pl+ce 
on the date of the notification. Such a 
fiction has to be given full effect to and 
Once it is so done, certainly the share of 
the compensation amount in the hands of 
the principal landholder could not by 
any stretch of imagination be held to 
continue to possess the character of 
impartibility. [Para. 24]. 


The provisions in the Madras Impartible 
Estates Act, 1904, make it absolutely 
clear that the said Act does not deal 
with the impartible character of an 
estate at'all; it merely recognises the 
existence of impartible character of the 
estates and on the basis of such recogni- 
tion proceeds to make provisions for 
preserving the estates by imposing 
restraints on the power of alienation of 
the holders of the estates for the time 
being and providing for right of main- 
tenance in certain other persons. © 
[Para. 2%]. 


The repeal of the Madras Impartible 
Estates Act, 1904 under section 66 of 
the Abolition Act of 1948, does not deprive 
the buildings falling within the scope of 
section 18 (4) of the Abolition Act of 
1948 of their impartible character. 
[Para. 29]. 


If section 3 (b) of the Abolition Act-takes 
in buildings and thereunder the build- 
ings vest in the Government free of all 
encumbrances, sections 18:(1) and 18 (2) 
vesting the buildings in the Government 
free ofall encumbrances will be redundant 
and otiose, Consequently, the only way 
of recdngiling section 18 (1) and section 
18 (2) and section 3 (6) of the Abolition 
Act is to hold that the buildings as such 
do not vest jn the goverpment under 
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section 3 (b) and they vest in the govern” 
ment only under section 18 (1) and 
section 18 (2). [Para. 31}. 
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Appeal against the decree of the Court of 
the Additional Subordinate Judge, 
Tirunelveli in Original Suit No. 26 o 


1956. = 


V. Vedantachari, T. Rangaswami Iyengar and 
N. Stoamani, for Appellants. 


K. Sarvabhauman and T. R. Mani, for 
Respondents. 


o Judgment of the Court was delivered 
y 


Ismail, F.—The question that arises for 
decision in this appeal is, whether the 
buildings situate in an impartible estate 
which has been notified under the pro- 
visions of the Madras Estates (Abolition 
and Qonversion into Ryotwari) Act, 1948 
(Madras Act XXVI of 1948) hereinafter 
referred to asthe Abolition Act, vesting 
in the landholder under the provisions of 
section 18 (4)-of the Abolition Act, 
continued to retain their character of 
impartibility or not. 


2. Defendants 20 to 25 in O.S. No. 26 
of 1956 on the file of the Court of the 
Subordinate Judge of ‘Tirunelveli 
are the appellants herein. The suit 
itself was instituted as an interpleader 
one by the Court of Wards, Madras 
represented by the Estate Collector of 
Sivagiri Estate. The last principal holder 
of the estate, one V.R.P. Qhinnathambiar, 
Zamindar of Sivagiri, applied to the 
Court of Wards, for the estate being taken 
over and managed by it, as it Was in an 
involved condition. The Court of 
Wards took over the management of 
the estate in 1941 under the provisions 
of the Court of Wards Act I of 1go2 
and continued in management till the 
estate Was taken over by the State 
Government on 3rd January, 1951 under 
the provisions of the Abolition Act. 
Defendants 1 and 2 are the widows of 
the last landholder, who died on 16th 
August, 1955. Defendants 3 and 4 are 
his sons by the first wife, namely, the 
first defendant. Defendants 5 and 6 are 
the minor sons ofthe landholder by his 
second wife, the second defendant, The 
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third defendant is the seniormost male 
member of the family. The third defen- 
dant claimed the entire properties in 
himself as the seniormost male member 
and heir of the last landholder. The 
second defendant also claimed the entire 
properties on behalf of her minor son, 
the sixth defendant, on the ground that 
he alone was an undivided member of 
the family of the last landholder, Defen- 
dants 2 and 3 by their petitions dated 
gist July, 1955 and 23rd September, 
1955, respectively addressed to the Court 
of Wards claimed the entire estate as 
theirs to the exclusion of others. Since 
the dispvte involved the right of succes- 
sion fo the estate and a division of the 
properties among the defendants who 
were setting up rival claims, the Court of 
Wards filed the interpleader suit refer- 
red to above impleading all the parties 
who claimed any right to or interest in 
the properties. Among the properties 
described in the schedules, Schedule IT 
to the plaint comprises buildings. With 
regard to the said buildings, the third 
defendant, the seniormost male member 
in the family put forward the contention 
that he alone was exclusively entitled to 
those properties and the other members 
of the Zamindar’s family were not entitled 
to claim any share in the same as members 
of the joint family. The third defendant 
had alienated some items of the pro- 
perties in the second schedule to the 
plaint in favour of the 18th defendant 
who had also purchased certain other 
items in that Schedule in court-auction 
sale and consequently the 18th defendant 
himself put forward the same contentions 
as those put forward by the third defen- 
dant. During the pendency of the suit, 
the 18th defendant died and the present 
appelant: were brought on record as 
the legal representatives of the deceased 
18th defendant. In their written state- 
ment, they reiterated the contentions 
put forward by defendants 3 and 18 as 
to the buildings which were described in 
the second schedule to the plaint as belon- 
ging exclusively to the third defendants 
and he being competent to dispose of the 
same and the other members of the family 
not having any right to a share therein. 
In the suit itself it was decided at an 
earlier stage that the civil Court had 
no jurisdiction to deal with the land, 
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which were originally included in the 
plaint but it had jurisdiction to deal only 
with the buildings described in Schedule 
TI to the plaint. Gonsequently the suit 
came to be disposed of by the learned 
Additional Subordinate Judge, Tirunelveli 
on 2gth March, 1955, with reference to 
the said buildings alone. The question 
that he had to consider was, whether the 
said buildings continued to be imparti- 
ble and therefore, survived, on thé death 
of the last landholder on 16th August, 
1955, to the third defendant, who was 
the seniormost male member of the family 
and the third defendant was therefore 
competent to dispose of the same and the 
other members of the family had no 
share in them. The learned Additional 
Subordinate Judge concluded: 

“the buildings falling under schedule 2 
of the plaint were granted under the pro- 
visions of section 18 (4) of the Abolition 

Act only to the father ofdefendants 3 to 

6 and husband of defendants 1 and 2, 

who was the last zamindar of Sivagiri 

and it was granted personally to him 
and the abolition contemplated by the 

Abolition Act was not merely of the 

` geographical estate or what was known 
as the Zamindari, but also of the 

‘impartibility, Thethird defendantand 

his alienees the 18th defendant or 

defendants 20 to 25 are not entitled 
to claim that the grd defendant alone 
_ is entitled to take the property and not 
. defendants 1, 2, 4 to 6 and 13 and 14 
(being sons of the last landholder 
through his permanently kept con- 
` cubine). Defendants 1 and 2 being 
the widows of the last holder of the 
- estate and defendants 4 to 6 and 13 and 
` 14 also being the sons they must also 
be held to be entitled to have succeeded 
to the estate”. 


In view of this conclusion, the learned 
Additional Subordinate Judge passed a 
decree declaring ‘‘that defendants 1 to 6, 
13 and 14 are entitled to partition and 
separate possession of their respective 
shares in the plaint schedule II properties 
viz., defendants 1, 2 ,13 and 14 each to 
41/12 share and defendants 3 to 6 each 
to 1/6 ghare and decreeing “that the 

laint If schedule properties set out 

reunder be divided by metes and 
bounds, according to good and bad soil 
and the respective sharers be allotted their 
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shares”. The decree further provided, 
“that, while making a division the aliena- 


ting coparcener’s share as far as possible 
be allotted to the respective alienees or 
such share of the alienating members in 
each of the items shall be allotted to the 
aliences’”’, Itis the correctness of the above 
decree that is challenged beforé us in the 
present appeal by defendants 20 to 25. 


3. Mr. V. Vedantachari, learned Coun- 
sel for the appellants, contends that the 
Abolition Act does not make any provi- 
sion for putting an end to the impartible 
character of the buildings vesting in the 
landholder under section 18 (4) of the 
Abolition Act and therefore the build- 
ings continued to be impartible and on 
the death of the last landholder they 
devolved on the seniormost member, 
namely, the third defendant, who had 
the competency to deal with the same 
absolutely, His further contention is 
that specific provision has been made for 
dealing with the compensation amount 
payable in respect of an impartible 
estate taken over under the Abolition 
Act in fection 45 (6) and a similar pro- 
vision has been made with regard to the 
lands in respect of which a ryotwari 
patta may be granted to the landholder 
under section 12 or section 14 of the 
Abolition Act in section 47 (3), treating 
the said compensation as well as the lands 
as if they belonged to the joint Hindu 
family of the sharers, the said sharers 
having been enumerated in section 45 
(2) (a) of the Abolition Act as the prin- 
cipal landholder and his legitimate sons, 
grandsons and great-grandsons in the 
male line living or in the womb on the 
notified date including sons, grandsons 
and gieat-grandsons adopted before 
such date, and as if a partition of the 
said compensation and the lands had 
been effected among the said sharers 
on the notified date. But no such pro- 
vision has been made in respect of build- 
ings vesting in the last landholder under 
section 18 (4) of the Abolition Act. 
He also contends that the repeal of the 
Madras Impartible Estates Act, 1904 
by section 66 of the Abolition Act in 
its application to an estate taken over 
under the Abolition Act will not have 
the effect of putting an end to the 
impartible character of such buildings. 
On these grounds the case of the appel- 


342 


lants is that the suit buildings survived 
exclusively to the third defendant herein 
and therefore he was competent to 
alienate the same in favour of the 18th 


defendant. 


4. As against this, Mr. T. R. Mani, 
learned Counsel appearing for the con- 
testing respondents 2, 5 and 6 has con- 
tended that with the repeal of the Madras 
Impartible Estates Act, 1904 and the 
abolition of the estate under the Aboli- 
tion Act, the impartible character 
of the entire estate came to an end and 
it did not survive in respect of the suit 
buildings alone. His further contention 
is that the impartibility was a consequence 
of a custom which had merged in the 
Madras Impartible Estates Act, 1904 
and as soon as that Act was repealed, 
the anterior custom was not revived and 
therefore the impartibility had come to an 
end. Mr. Mani’s alternative contention 
is that on the notification of the estate 
under the provisions of the Abolition 
Act, the entire estate including the build- 
ings vested in the Government that 
under section 18 (4) of the Abolition Act, 
the last landholder obtaincd a fresh title 
to the buildings and such fresh title is 
not subject to the incidents of imparti- 
bility. 

5. The question involved requires the 
consideration of the character of an 
impartible estate as such and also the 
consequence of certain provisions of the 
Madras Impartible Estates Act, 1go4, 
as well as the Abolition Act. 


6. Mayne’s Treatise on Hindu Law and 

Usage (Eleventh Edition) at page 839 

states: 
“Liability to partition is an ordinary 
feature of joint family property, but 
it must not be supposed that joint 
property and partible property are 
mutually convertible terms. Ifit were 
80, an impartible estate could never 
be joint property. There are estates 
which by special law or custom descend 
to one member of the family (generally 
the eldest) to the exclusion of the other 
members and which are impartible, 
though they are joint property, in the 
a of the law, belonging equally to 
„the other members; and their rights 
are hedged in by a number of 
restrictions or limitations. 
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The reverse however is the case. 


The commonest instances of this class 
are the ancient zamindaris or estates 
which originally were either in the 
nature of a Raj or principality or 
were feudatory estates held on military 
service tenure such as the palayams of 
South India, or royal grants of revenue 
for services, such as Jagirs or Saranjams 
in Bombay. So also are impartible 
those properties which under special 
family custom or by an express sanad 
or grant from the Crown are descendible 
to a single heir.” 


7.. The characteristics ofan impartible 
estate with reference to an undivided 
Hindufamily have been the subject-matter 
of several decisions. As a result of the 
decisions of the Judicial Gommittee in 
Rani Sartaj Kuari v. Deoraj Kuarit, the 
first and the second Pittapur cases, 
Sri Raja Rao Venkata Surya Muhipati Rama 
Krishna Rao Bahadur v. Court of Wards 
and Venkata Kumara Mahipati Surya Rao?, 
and Raja Rama Rao v. Roja of Pittapur®, 
it was supposed that an impartible estate 
was in no sense joint family property, 
But the decisions of the Privy Gouncil in 
Baijnath Prasad Singh v. Tej Bali Singh, 
Konammal v, Annadana®, Shiba Prasad Singh 
V. Prayag Kumari D:bee8, and Gollector of 
Gorakpur v. Ram Sundar Mil’? have now 
established that an ancestral impartible 
estate is joint family property notwith- 
Standing the fact that there is neither 
a right to partition nor a right to 
restrain any alienation, Even though 
the custom of impartibility affects 
the ordinary incidents of joint 
family property, it was firmly established 
that except to the extent to which the 
general law is superseded by custom, it 
is the general law which regulates such 
property all beyond the custom, Since 
the decision of the Privy Council in 
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Shibaprasad Singh v. Prayag Kumari 
Debee 1, which has elaborately considered 
the entire law and the ealier decisions, 
has been approved by the Supreme Qurt, 
it i8 not necessary to go into the details of 
the other decisions. In the said decision 
the Judicial Committee observed : 


‘‘Impartibility is essentially a creature 
of custom, In the case of ordinary 
joint tanai DOP; the members of 
the family have: (1) the right of parti- 
tion; (2) the right to restrain alienaticns 
by the head of the family except for 
necessity; (3) the right of maintenance; 
and (4) the right of survivorship. The 
first of these rights cannot exist in the 
case of an impartible estate, though 
ancestral, from the very nature of the 
estate. The second is incompatible 
with the custom of impartibility, as 
laid down in Sartaj Kuaris’ case*, and the 
first Pittapur cass®, and so also the 
third asheld in the second Pittapur case* 
To this extent, the general law cf the 
Mitakshara has been superseded by cus- 
tom, and the impactible estate, though 
ancestral, is clothed with the incidents 
of self-acquired and separate pro- 
perty. But the right of survivorship 
is not inconsistent with the custom of 
impartibility, This right, therefore, 
still remains, and this is what was held 
in Buijnath’s case’, To this extent the 
estate still retains its character of joint 
family property, and its devolution is 
governed by the general Mitakshra 
law applicable to such property, 
Thovgh the other rights which a copar- 
cener acquires by birth in the joint 
family property no Icnger exist, the 
birth-right of the senior member to take 
by survivorship still remains. Nor is 
this right a mere spes successionis similar 
to that of a reversioner succeeding on 
the death of a Hindu widow to her 
hvusband’s estate, It is a „ight which 
is capable of being renounced and 
surrendered.” ` 


However, the Judicial Gommittee must 
be deemed to have revised its dictum that 


1. (1932) 59 I.A, 331 at 945 :' 63 M.L.J. 196, 
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the right to maintenance is incompatible 
with custom of impartibility, in view 


of its decision in Collector of Gorakpur v. 
Ram Sundar Mal’, referred to already. 
In that decision, the Privy Cuoncil 
pointed out: 


“(1) The decisions of the Board is 
Sartaj Kuari v. Deoraj Kuari*, and the 
first Pittapur case*, appeared to be des- 
tructive of the doctrine that an imparti- 
ble zamindari could be in any sense 
joint family property. (2) This view 
apparently implied in these cases was 
definitely negatived by Lord Dunedin 
when delivering the judgment of the 
Board in 1921 in Batmath Prasad 
Singh’s caset. (3) one result is at length 
clearly shown to be that there is now 
no reason why the earlier judgments of 
the Board should not be followed, such 
as, for instance, the Challapalli case’, 
which regarded their right to mainten- 
ance, however limited out ofan imparti- 
ble estate as being founded upon the 
joint ownership of the junior members 
of the family with the result that these 
members holding zamindari lands for 
maintenance could still be considered as 
joint in estate with the zamindar in 
possession.” 


The Supreme Curt in Mirza Raja Push- 
pavathi Vijayaram Gajapathi Raj Manne 
Sultan Bahadur v. Sri Pushpavathi Visweswara 
Gajapathiraj Rajkumar of Vizianagaram and 
others®, stated:— 


“Since the decision of the Privy Council 
in Shiba Prasad Singh v. Rani Prayag 
Kumari Debi", it must be taken to be 
well-settled that an estate which is 
impartible by custom cannot be said 
to be the separate or exclusive property 
of the holder of the estate. If the 
holder has got the estate as an ancestral 
estate and he has succeeded to it by 
primogeniture, it will be a part of the 
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joint estate of the undivided Hindu 
amily.” 
After the above statement, the Supreme 
Gourt referred to the law as laid down 
by the Privy Council in Shiba Prasad 
Singh v. Rani Prayag Kumari Debit, which 
Portion we have already extracted. 


8. Against the background -of these 
characteristics of an impartible estafe, 
one question that came to be considered 
was, whether the holder of an impartible 
estate bas unlimited power of alienation. 
In Rani Sartaj Kuari v. Dsoraj Kuari’, 
referred to already, the holder of an 
imparis estate made a gift of several 
villages to his junior wife and his son 
questioned the validity of the alienation. 
The Judicial Gommittee, upholding the 
gift, observed: 


“The property in the paternal or 
ancestral estate acquired by birth 
under the Mitakshara law is, in their 
Lordships’ opinion, so connected with 
the right to a partition, that it does not 
exist where there is no right to it.” 


This decision was followed in the first 
Pittapur case, where the right of the 
holder to alienate by will was upheld. 
As a result of these decisions, it was 
settled that the holder of an impartible 
estate could alienate it by gift-inter vivas 
` or by will although the family is undivid- 
ed, unless by a family custom or by the 
condition of the tenure, he was precluded 
from doing so. 


9. The decisions of the Courts on this 
aspect created a difficult situation in the 
South, where it was always thought 
that the holder of an impartible estate 
for the time being had no unlimited 
power of alienation. In order to remedy 
the situation created by the decisions of 
Courts, steps had to be taken by the Legis- 
lature. The first piece of legislation was 
the Madras Impartible Estates Act, 
{II of 1902), which received the assent 
of the Governor on 6th June, 1902 and 
that of the Viceroy and Governor- 
General on 1st July, 1902. The state- 
ment of objects and reasons appended 
to the Bill which was enacted as the 
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Madras Impartible Estates Act, 1902, 
stated :— : 


“‘The provisions of the Bill are directed 
towards the preservation of the ancient 
zamindaris of this Presidency. , The 
zamindaris that were in existence at 
the time of the permanent settlement 
were generally either military fiefs cr 
revenue farms which had become vir- 
tually heritable in the hands of Official 
sanad-holders from native Govern- 
ments. From the nature of their 
tenure, these estates were treated as 
impartible, at least without the 
consent of the ruling power; and it 
was long believed that they conti- 
nued impartible, even after the per- 
manent settlement and that they 
were held under the law of primo- 
iture. But the Privy Council, in 
eir decisions in the Nuzvid case}, 
and the Devarakota case*, declared that 
the rule of primogeniture and imparti- 
bility does not necessarily attach to 
any estate, however ancient, but is 
only the result of family custom liable 
to be annulled with the joint consent 
of the members of the family. It was 
also believed that the holders, for the 
time being, of impartible estates posses- 
sed only a life interest and that their 
powers of alienation were merely those 
of the manager of joint Hindu family 
holding property in coparcenary. This 
view must now, however, be regarded 
as erroneous in consequence ~of the 
decision in Sartaj Kuari v. Deoraj 
Kuari?, in which the Privy Qouncil in 
effect declared that the right of 
coparceners in a joint estate was so 
connected with the right to demand 
partition that the former right did 
not exist independently of the latter; 
that in thecaseofan impartible estate 
descending to a single heir by the 
law of primogeniture, the natural 
presumption was tnat the holder 
for the time being was absolute owner 
of the property and could dispose of it 
as he pleased; but that this presump- 
tion might be rebutted by proving a 
custom of inalienability or that the 
tenure of the property was inconsis- 





I.LR. 19 Mad. 406: 17I.A. 1941, 
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tent with. the free. power of alienation 
by the holder; that the onus of prov- 
ing such custom rested on the person 
averring it; and that to prove it he 
must show not only that there never 
had been any alienation beyond the 
powers of the ' manager of a joint 
Hindu family, but also that the owner 
had refrained from alienating in 
circumstances where the right would 
probably have been exercised but for 
the existence of ‘the custom, This 
decision was followed by the Madras 
High Court in the Kangundi caset, 
and in the Pithapur‘ case? since 
confirmed by the Privy Gouncil, in 
which no special custom ofinaliena- 
bility having been proved the 
right of the holders to alienate the 
estate at will was upheld. Having 
regard to the great difficulties which 
these judgments create by requiring 
sitive evidence of the nature above 
indicated in order to establish in any 
particular case the existence ofthe 
custom of inalienability, the probable 
results will be protracted and 
ruinous litigation, and in time the 
dismemberment of the ancient estates 
in this presidency and the degradation 
and decay of the mature landed 
aristocracy. ' 


‘2. The Bill therefore declares that. the 
estates entered in.the schedule thereto 
’ areimpartible. The schedule includes 
only those permanently settled estates 
which have been in existence from 
before the date ‘of the Permanent 
Settlement Regulation (XXV of 
1802) and have been declared 
"by judicial decisions to be impartible 
or are locally considered by ancient 
. custom to be so, and have, as a fact, 
descended without partition since that 
_ date. In respect of the estates so 
included the Bill provides that the 
powers of alienation of the holder for 
the time being should be limited to 
those possessed in. regard to ancestral 
property bythe managing memberof a 
joint Hindu family governed by the 
_ ordinary law of succession. Clause 4 
of the, Bill saves from its operation por- 


°; 
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tionsofthe scheduled estates which have, 
already been permanently alienated: 
or which may hereafter be permanent-, 
. ly alienated either. by the execution 
of decrees for debts incurred before the 
. Bill becomes law or by the exercise of 
. the restricted powers of alienation. 
recognised in the. Bill, Glause 5 is 
intended to provide for the case where 
a scheduled estate may be fovnd.to, be, 
encumbered to such an extent that it 
is likely to be so reduced by. sales in. 
. execution of decrees as to render: its 
retention in the schedule inexpedient.” 


These objects-wére given effect to by. the 
provisions of the said Act which came. 
into force on 2nd June; 1902, and’ 
continued in force till 1st June, 1903. 
Section 2 of the Act stated ‘that’ the: 
estates included in the schedule -thefeto. 
annexed shall be deemed to be impartible 
and further provided that in the case ‘of 
any estate not included in the schedule if 
it be thereafter judicially declared that 
such. estate is impartible, such estate’ shall 
thereupon be deemed to havebeen includ? 
ed in the schedule, ‘Section % imposed 
restriction on alienations by proprietors 
consistent with the object ‘referred’ to 
above. By the subsequent enactment of 
1903, the said Act was ..continued 
ti prt March, ':1904.°, : Thereafter, 
the Madras Impartible Estates. . Act 
(II of 1904) was enacted” as. `a 

ent measure, Section 3 of fhis 
Act stated that the estates included in the 
schedule to that Act shall be deemed to 
be impartible estates, impartible estate 
having been defined as an estate descendi- 
ble to a single heir and subject. to. the 
other incidents of impartible. estates. in 
Southern India. Section 4 imposed restric- 
tion on alienations of. impartible’ estate. 
Sub-section (1) thereof provided that the 
proptietor of an impartible estate shall.be 
incapable of alienating or binding by-his 
debts, such estate or any part. thereof 
beyond his own lifetime unless the aliena- 
tion shall be made, or the debt incurred, 
under circumstances Which would entitle 
the managing member of a joint Hindu 
family not being-the father or grandfather 
of the other coparceners, to make .an 
alienation of the joint property, or incur a 
debt, binding on the shares of the other 
coparceners independently of their cons 


ai 


;- The effect ' of this provision is to 
bee i in the' impartible estate on a par 
with -othér: joint family . property with 
teferencé to the power of alienation of the 
faanager of the family. Sub-section (2) 
ofsection 4’enunierated certain permissible 
alienations, “Section 9 and thé subse- 
quent séctions dealt ‘with the right of 
maintenance of certain members of' the 
family’ out of' the impartible estate and 
the-amount of maintenance. Section 12 
exprésily provided that nothing contained 
inthe Ast shall affect the right to main- 
tenance ‘out/of an impartible estate and 
the income thereof, of any other relations 
of the; proprietor or any-preyious. pro~ 
Prietor tinder any law or custom for the 
time in force, ‘Thus, it will be 
zeem th t this Act dealt. with only two 
topics in relation to the impartible estate, 
namely: (1) power. of. alienation of the 
holder. .of.'an‘impartible estate; and (2) 
right to maintenance of certain named 
membgrs of the family mentioned . in 
section .g. With regard to these legisla- 
tion’ the Supreme Court in Mizra Raya 
Pushpavathi Vifayaram Gajapathi Raj Minne 
Sultan Ba ree Pe et ene . Vis- 
coestwar raj Rajkumar of Vizianagaram 
me otter to already, observed: i 


bagian TA these decisions were pro- 

‘ pion by . the.: Privy QGouncil, the 
- Madras Legislature stepped in because 
: these decisions very rudely disturbed 
‘ithe: view: held-in ‘Madras ‘about: the, 
+. limitations on the powers of holders 
‘of impartible estates in the matter of 

: making alienations of the said estates, 
- That‘led to the passing of the Madras 

‘ Impartible Estates Acts II of 1g02, IT: 
1.-0f 1903 and TI of 1904, The begislature 
sok te prerautirn of making necessary 
in regard to impartible estates 

ogi ‘the’ State and made what the 
Wedviatare thought were necessary pro- 
 svi8ions in réspect of the terms and con- 

~ ditions on, which. the gaid estates Were 
-: held.. It may be stated at this Stage 

< that the résult ofthe relevant provisions 

o of the Madras Acts is that the question 
‘of inalienability of impartible estates 
dogs’ not depend in Madras on the 
F but is expressly provided 
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: for by the relevant Provo of the 
Å- ‘statute. 33 


x10. Now, weshall consider the relevant 
provisions of the Abolition Act. That 
Act applies to all estates as defined 
in section 3.(2) of the Madras ` Estates 
Land Act, 1908, except inam villages 
which -became estates by ‘virtue of ` the 
Madras Estates Land 3rd Amendment 
Act, 1936, without making any distinc- 
tion between an impartible estate and a 
partible estate. Section 2 (€) of the 
Abolition Act-defines ‘impartible, estate’ 
as an estate governed immediately before 
the notified date, - by, the Madras 
Impartible Estates Act 1904, Section 3 
dealt with the effect of notification of an 
estate under the Act, Section 3 (6) states: 


“With effect on and from the notified 
_ date and save as otherwise , expressly, 
: ‘provided în this Acti: |, 


‘ethe entire estate (including all com- 
munal lands: and porambokes; other 
non-ryoti lands; waste lands; pasture 
lands; lanka lands; forests; mines and 
minerals; quarries, rivers and. streams; 
tanks and irrigation works; fisheries 
and ferries), shall stand transferred to 
the Government and vest in them, free 
of all encumbrances and the Madras 
Revenue Recovery Act, 1864, the 

‘ Madras «Irrigation - Ces’ ‘Act, 
and all: other enactments spoliari 
to ‘ryotwari areas shall apply to the 
estate,” 


Section 3' (c) states: 


"With effect on and from the notified 
date and. Save as ‘otherwise - ST 
provided in this Act:— : 


all rights and interests este ih or 

over the estate before the notified date 

by the principal or any other landholder 
. Shall as against the Government cease 
` and determine. a 


Section 3 (e) PREA 


“With effect’ on and from the ‘notified 
: date and.save as. otherwise expresily 
--provided in this Act:— |i ae 

past principal or any other landholder 

and any other person, whose. rights 

stand transferred under. ome (b) -or 


tty 


cease and determine urider clause (c), 


shall be. entitled only to such rights ° ¢ 
_ as an Office as aforesaid, or ceased ta be 


and privileges as are recognized or 
conferred on him by or under this Act.” 


As ‘far as the landholder is concerned, 
he obtained principally two rights under 
this statute. One was a right to a ryot- 
wari patta in respect of his private lands 
under sections 12 to 14 of. that Act. The 
other was a right to compensation as pro- 
vided for in that Act. In addition to 
these two rights, section 18 dealt with the 
vesting of buildings situated in an esta 


and that section is as follows:— 


+ 


*¢78 (1) Every building situated within 
the limits of an estate, which immedia- 
tely before the notified date, belonged 
to any landholder thereof and was 
then being used by him as an Office 
in connexion with its'‘administration and 
for no other purpose, shall vest in the 
Government, free of all encumbrances, 


with effecton and from the notified date 


(2) Every building so situated which 
immediately before the notified date, 
belonged to any such landholder and 
the whole òr principal part whereof was 
then in the occupation of any religious, 
educational or charitable institution 
shall also vest. in the Government, 
free of ‘all encumbrances, with effect 
on and from the notified date! 


. Provided that when such institu- 


tion ceases to exist, the building shall 
revert to such landholder or if he is 


_ dead, to ;his heirs or legal representa- 


- tives. ; |. n Se 


'(3) Where any building so situated — 


(a) which belonged to any such land- 
holder on the 1st day of July, 1947; 


i and;., o. 


(b) G) which on that date was'.being 


‘used by him as an office in connexion 


with ‘the administration of the estate, 
and for no other purpose, or; 
2 . a „Ael J 


Cad 


(ii) the whole or principal part whereof 


-was Snethat date in the occupation of 
any religious, educational or charitable 
‘institution has, after the 1st day of 


July, 1647 and before the notified date, 
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landholder or ceased tobe used: by him 


in the occupation of such institution, 


. the. value of the building ‘shall be 


assessed by the Tribunal insuch manner 
as may be prescribed, and the Tribunal 
shall pay to the Government such value 
from out of the compensation deposited 
in its office under section 41, sub-section 


41). Peron mart 
' (4) Every building other'than a build- 


ing referred to in’ sub-sections (1), (2) 
and’ (3) shall, with effect on and from 
the notified date,’ vest in’ the person 
who owned it immediately before that 


` date; but the Government shall- be 


entitled for each fasli year commencing 
hich the estate 
is notified. TE pad 


t v 


assessment thereon; and ; 


(ii) in the case- of a. building which 
vests in a person other than a bod: 
holder, also to the payments which 
such person was liable’ immediately 
before the notified date to make to any 
landholder in respect thereof, whether 


. periodically or not and whether by way 


of rent or otherwise, in so far. as such 
payments may accrué due‘on or after 
the notified date. Sy T 


(5) In this section, ‘building’ includes 


i + 


` the site on which it stands and any 
. adjacent premises’ occupied as: an 


appurtenance thereto, - -n - 
(6) If any question „arises -whéther 
any building or land falls or doés not 
fall within the scope of sub-sections' (1), 


' (2), (3), (4) or (5), it shall be reft 


he Government whose decision shall 
be final and’ not be liable to be ques 
tioned in any Court of law. aaa 


- (7) Any person holding a mortgage:or 
c on any building referred. to in 
_ sub-section (1) or sub-séction (2) shall, 
-for the purpose of section., 42,- be a 


secured creditor and be entitled to 


` priority over any person’ holding a 


mortgage or charge sub tly creat 
ed by the landholder over any. part of 
the estate.” a i : 


1) rat 


11. The Supreme Gourt in Mirza Raja 
Pushpayathi Vijayaram Gojapathi Raj Marne 
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Sultan’ Bahadur v. Sri Pushpavatli Viswestwar 
Gajapathiraj Rajkumar of Vizianagaram and 
others}, referred to already, construing sec- 
tion 18 (4) of the Abolition Act, has stated 
that it is the landholder or the proprietor, 
as defined in the earlier Act’of 1904, 
that is, the Madras Impartible Estates 
Act, 1904, that is contemplated by the 
expression, ‘‘the person who owned it” 
in section 18 (4) of the Abolition Act 
and therefore it is the principal landholder 
who is entitled to the building under 
section 18 (4) of the Abolition Act and 
the other members of the family have no 
right to the same. Having regard to this 
decision, it can be stated that in addition 
to the two rights to which a landholder 
is entitled, as stated already, namely, a 
right to a ryotwari patta in respect of 
private lands under sections 12 to 14 of the 
Abolition Act and a right to compensa- 
tion as provided for in the Abolition Act, 
he is entitled to a third right, namely, a 
Tight to the buildings as provided for in 
section 18 (4) of the Abolition Act. 


tg.’ The question now for consideration 
is, how these tliree rights have been dealt 
with by the Abolition Act in respect of 
an impartible estate taken over under 
the said Act. Section 45 of the Abolition 
Act makes special provisions for the 
apportionment’of compensation in the 
caseof impartibleestates. Section 45 (2) 
of'the Abolition Act, which enumerates 
certain members of the family as sharers, 
provides that the tribunal constituted 
under that Act shall determine the aggre- 
gate compensation payable to (a) all 
those sharers, considered as a -single 
group and (b) other persons who, imme- 
diately before the notified date, were 
entitled to maintenance out of the estate 
and its income either under section g or 12 
of the Madras Impartible Estates Act, 
1904, Or under any decree or order of a 

rt, award or other instrument in 
Writing or contract or family arrange- 
ment which is binding on the principal 
landholder. ` This section also makes a 
provision: for the Tribunal determining 
the creditors who are lawfully entitled 
to lave their dues paid from and out of 
thé assets.of the impartible estate and 
the amduiit to which each of them is so 
entitled and provides that only the 
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remainder of the aggregate compensation 
shall be divisible among the sharers and 
the maintenance holders as provided in 
that section, Sub-section (6) of section 
45 deals with the balance of the com- 
pensation after providing for payment to 
the maintenance holders out of the com- 
pensation and provides: 


‘Section 45 (6). Thè balance of the 
aggregate compensation shall be divi- 
ded among the sharers, as if they owned 
such balance as a joint Hindu family 
and a partition thereof had been effect- 
ed among them on the notified date.” 


Similar is the provision contained in sec- 
tion 47 (3) with regard to the lands in 
respect of which ryotwari pattas are 
granted under section 12 or 14 and that 
section is: as follows:— 


“Section 47 (3). The ‘lands in respect 
of which a ryotwari patta may be grant- 
ed under section 12 or 14, after exclud- 
ing any lands which may be granted 
to maintenance-holders under sub- 
section (2), shall be divided among the 
sharers, as if they owned such lands 
as a joint Hindu family and a parti- 
tion thereof had been effected among 
them on the notified date.” 


Thus it will be seen that specific 
provisions have been made for the division 
of the net compensation amount and the 
private lands in respect of which a ryot- 
wari patta is granted to the landholder 
as between the sharers enumerated in 
the section as ifthe compensation amount 
and the lands belonged to a joint Hindu 
family consisting of them and a partition 
thereof had been effected among them on 
the notified date. The contention of 
Mr. Vedantachari is that but for these 
special provisions, the compensation as 
well as the lands would have retained the 
character of impartibility and it is only 
because of these special provisions that 
that character no longer survived; but no 
such special provision having been made 
in regard to buildings falling within the 
scope of section 18 (4) of the Abolition 
Act, the impartible character of those 
buildings, forming part originally of an 
impartible estate, continues. We are 
of the opinion that this argument of the 
learned ‘Gounsel is well-founded. - 


1) 


13. In the Special Deputy Gollector of 
Ramnad v. The Rajah of Ramnad}, where 
proceedings under the Land Acquisition 
Act had been taken to acquire a part of 
an impartible estate, the proceeds had 
been regarded as money belonging to a 

On not capable of alienating the 
ands acquired, 


14. In T.B. Ramachandra Rao and another 
v. A.N.S. Ramachandra Rao and others*, 
the Judicial Gommittee referred to the 
land acquired by the Government for 
which compensation had been paid as ‘‘a 
piece of land represented by a sum of 
money paid into Court”, thereby holding 
that the conversion would not alter the 
quality or the nature of the estate. 


15. Even in Mirza Raja Pushpavathi 
Vijaycram Gajapathi Raj Manne Sultan 
Bahadur v. Sri Pushpavathi Visweswar Gaja- 
pathwraj Rajkumar of Vizianagaram and 
others®, referred to already, the Supreme 
Gourt upheld the claim of the landholder 
to exclusive right to certain pieces of 
jewellery as constituting regalia, 
16. Thus, these decisions will clearly 
show that but for the special provision 
contained in section 45 (6) of the Aboli- 
tion Act, the balance of the aggregate 
mpensation would continue to retain 
the character which originally the estate 
it represented had. Oonsequently, it will 
follow that in the absence of a similar pro- 
vision with; regard to buildings falling 
within the scope of section 18 (4) of the 
Abolition Act, they retain their original 
‘character of impartibility, 


17.. Mı. T.R. Mani, learned Counsel for 
the contesting respondents, has repeatedly 
contended before us that after the aboli- 
tion of the impartible estate, the concept 
of impartibility itself came to an end and 
it cannot attach itself to the buildings 
alone. We are unable to accept this 
argument.’ A Bench of this Gourt in 
Sri Ravu Janardhana Krishna Ranga Rao 
Bahadur v. The State of Madias represented 
ay the Gollector of Srikakulam District at 
Srikakulam and others*, ‘observed: Be 
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“Nor are we able to appreciate his 
argument that the custom of impartibi- 
lity which admittedly attached to the 
estate lasted and could last only so long 
as the estate was in the shape of im- 
movable’ property and in particular 
` landed property, and that as soon as 
the estateor a part of it acquired by 
the Government the compensation 
amount: payable for such acquisition. 
must be deemed to be not impressed 
with the custom ofimpartibility.” . 


That was a case in which the younger 
brother of the Zamindar of Bobbili, the 
principal landnolder, put forward a claim 
to ahalfshare in the compensation amount 
remaining after satisfying all the claims 
of genuine creditors of the estate and the 
main‘enance-holders, The Bench held 
that he had no such right. 


18. Another Bench of this Court in 
Minor = Sangiliveerappa Balasubramanian 
Pandian alias Kuttiraja and others v. 
Kannuthayi alias Muthathal Nachiyar and 
athers1, which dealt with the very Sivagiri 
zamin, which is the subject matter of the 
Present appeal, after referring to certain 
decisions including the one referred to 
above, observed: 


“The aforesaid decisions are authorities 
for the position that the Impartible 
Estates Act cannot be totally and com- 
pletely ignored for all purposes, and 
- despite the repeal of the Act by section 
66 (1) of the Abolition of the Estates 
Act, the concept of the original estate 
has to be kept in mind for certain 
purposes,”’ i 
19. In Sri Rajah Velugati Kumara Krishna 
Yachendra Varu and others v. Sri Rajah 
Vslugoti Saroanga Kumara Krishna Yachendra 
Varu and others’, the Supreme Court had 
Occasion to consider the character of a 
building forming part of an impartible 
estate, but situate outside the geographical 
limits of the estate abolished under ‘the 
Abolition Act, The esiate was Venkata- 
giri estate. The Supreme Qourt obser- 
ved: i 
“Section 2 (2) ofthe Madras Impartible 
_ Estates Act, 1904 (Madras Act IT 


1. (1967) 2 M.LJ. 169 at 174. : 

2. Hees 3 S.G.R. 88 : (1971) sa. 167 : 
Ga 2 L.J. (S.G.) 27 : (1971) 2 An.W.R. 
.G.) 27 : ATR. 1970 S.C. 1795 at 1804. - 
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-` of 1904) defines an ‘impartible estate’ 
as ‘an estate descendible to a single 
heir and subject to the other incidents 
of impartible estates in Southern India’. 

- Inrelation to the Venkatagiri Zamin- 
dari the expression ‘Estate’ in section 
3 (a) of the Abolition Act refers obvi- 
ously to the Venkatagiri Estate which 
till then was subject to the operation 
of the Madras Permanent Settlement 
Regulation and the Madras Estates 
Land Act. In relation to the Venkata- 
giri Zamindari, section 66 of the Aboli- 
tion Act enacts that with effect from 
the notified date the Madras Impartible 
Estates Act, 1904, shall be deemed to 
have been repealed in its application 
to the Estate. The question arises 
whether the word ‘estate’ in section 66 

of the Abolition Act denotes the zamin- 
dari consisting of properties which 

: stood: transferred to the Government 
under the Abolition Act and properties 

. which are not so transferred, or whether 
the expression ‘estate’ refers to only the 
Venkatagiri Estate which until the 
notification issued under the Abolition 

_ Act took effect was the subject of the 
Permanent Settlement Regulation and 
the Madras Estates Land Act. The 
High Court has given sufficient reasons 
in support of its view that the word 
‘estate’ in section 66 of the Abolition 
Act denotes only the estate governed by 
the Permanent Settlement Regulation 
and the Estates Land Act and not any 
other part of the impartible zamindari. 
In other words the Abolition Act has 
no application to properties which are 
outside territorial limits ofthe Venkata- 

' giri estate. “The result, therefore, is that 

* in.relation to Venkatagiri Zamindari 
the Madras Impartible Estates Act has 
been repealed so far as the Act applied 
to the Estate which by operation of 
section 3 (6) ofthe Abolition Act has got 
transferred and became vested in the 
‘State Government. In relation to 

. other properties which have not become 

.. 80’ vested: in the Government the 
Madras Impartible Estates Act, 1904 
continues to be in force........ It is 
_true that the buildings which are out- 

- ‘side’ the geographical limits of the 
Venkatagiri Zamindari cannot be 

. brought within the definition of the 

` estate as defined in the Estates Lands 
Actand the Abolition Act cannot there- 
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: fore be’made applicable to such build- 
ings. . But the buildings have acquired 
the character’ of impartibility as a 
result of incorporation within the 
parent estate and that character cannot 
be lost unless ‘the statute intervenes.” 


20, Mr. Mani contends that it will bè 
anomalous when the impartibility’ of the 
estate as such is lost, that one or more 
byildings forming’ part, of that estate 
continue to remain impartible. We are 
unable to appreciate this argument.” . 
there is no anomaly in a building situat 
outside the geographical limits of an esta 
of which it formed part abolished und 
the Abolition Act, continuing to hav. 
the character of impartibility, we are 
unable to see any anomaly simply because 
the building happens to be situate within 
the geographical limits of an estate aboli- 
shed under the Abolition Act. ' 









at. Apart from the consideration of 
the express provisions as contained in 
section 45 (6) and section 47 (3) of the 
Abolition Act, with reference to the 
buildings falling under section 18 (4) 
of the said Act, there is yet another consi- 
deration for holding that the impartible 
character of the pele: remained-unaff- 
ected. We have already referred to the 
provisions contained in section 45 (6) and 
section 47 (3). with reference to section 
45 (2) (a of the Abolition ‘Act. 
Section 45 (2) (a) of the Abolition Act has 
enumerated'the sharers who alone are 
considered to be a members of the joint 
family entitled to have a share in the 
compensation and in the lands under 
section 45.(6) and section 47 (3). It will. 
be seen that the said joint family is an 
artificial one and not a natural joint family 
known to Hindu law, because all the 
persons who- will be considered to be 
members of a coparcenary have not been 
brought within the fold of the sharers con- 
stituting the joint family for the purpose. 
of Abolition Act, entitled- to have- æ 
share in the compensation and the lands.. 
Therefore, if the argument of Mr. Mani 
is accepted, a question will arise as 
to - which .joint family the buildings 
belonged, whether the joint familv of the. 
coparcenary as ordinarily understood in 
the Hindu, law or the artificial joint 
family created by section 45 (2) (a 

read with section 45 (6) and section 47 oy 


- 


1) 


of the Abolition Act. It may. be that the 
Legislature was justified in including only 
sons, grandsons and great-grandsons: as 
sharers and enabling them to get a share 
in the compensation because the estate 
of the principal landholder.is taken away 
and therefore he has to be compensated 
and the chances ofsuccession of his lineal 
descendants to the estate have been taken 
away and therefore they have to be com- 
pensated; and others who, under the 
ordinary Hindu law, would have consti- 
tuted the,other coparceners of the joint 
family were not included in this family of 
sharers because they might get a share in 
the compensation as maintenance-holders, 
But that is far different from saying that 
a joint Hindu family contemplated by 
section 45 (6) and section 47 (3) of the 
Abolition Act is the same as a. joint 
Hindu family or coparcenary known to 
ordinary Hindu law. This is yet another 
reason for our taking the view that in the 
absence of a specific and express. provision 
in the Abolition Act, it must be held that 
the buildings falling-within the scope of 
section 18/4) ofthat Act continue to retain 
their original impartible character, 


2a. Mr. Mani, learned, Gounsel for 
the ‘contesting respondents, then 
contended that by virtue of the provisions 
contained in section 45 (6).and section 
47 (3) of the Abolition Act, a partition 
among the members of the joint family 
must be deemed to shave been effected 
on the notified date and if so, the buildings 
falling under section 18-(4) cannot be 
held by the. principal landholder or the 
seniormost male ‘member of.the family 
as an impartible estate. We are unable 
to accept this argument as well.” We have 
already pointed out that the joint family 
in which a: partition is deemed to have 
been effected: on’ the notified date under 
section 45 (6) and. section 47.18) of the 
Abolition Act is an artificial and statuto- 
rily created joint family'and not a natural 
joint family known to Hindu law. Apart 


from this, the.said sections have a limited. 
operation’ only - with reference to the- 


balance of ‘the “gate compensation 
and ‘the lands for which ryotwari:patta 
under section 12 or section r4 has beem 
grante and.they do not provide for-any 

eneral division in status or partition 
in the joint family for all p . This 
is the conclusion reached by th ois Court in 
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VS. Subramania Iyer and another v. Miner 
Sangili Veera Balasubramania Pandian 


‘alias Kutti Raja and others1, which also 


dealt with the very Sivagiri estate which is 
the subject-matter of this appeal.: After 
referring to section 45 (6) of the: Aboli; 
tion Act a Bench of this Court held: 


“Section 45 which enacts a fiction can- 
“not, however, be extended’ -so as to 
effect a division between the members 
of the family in regard.to other pro- 
perties for neither the status of the 
family nor its other properties are 
_ within its operation. 
Rusia tines ... The statute which gives 
right to compensation amount treats it 


er 


` as a joint family property and also 
~ treats it as if there has a partition 
' of that property on the.date of the 


notification. T statute creates a 
_ legal fiction for the purpose of compen- 
‘sating those persons, who, but for the 
Act would be entitled to certain rights 
in the impartible estate. So: far as 
the principal landholder was concerned, 
his estate was taken over. So far as the 
sons and grandsons are‘concerned their 
chance of succession to the estate and 
their rights to maintenance have dis- 
` appeared. In providing compensation 
“for those persons, the statute creates a 
` fiction by treating the- compensation 
amount as joint family property. 
While that fiction could not be extend- 
` ed so as to hold that there was a parti- 
` tion in the family of the sharers, its 
-operation could not be belittled either, 
by holding that it Has not done what 
it purported to achieve. Therefore, 
‘so far as the .compentation ‘amount 
is. concerned, the sharers should be 
. deemed to have ‘been divided -but-in 
` regard to their other coparcenary pro- 
“perties, they would continue to be as 
before, that is, unđiyided. > 
- The position, then, Will be analogous 
to'a case where members of a family 
are divided in regard to certain items 
. of. property, but continue to remåin 
. in undivided status in regard to others.” 


ag. ` The next argument of Mr. TR. 
Mani is that the custom of impartibility 
having been merged in the Madars Impar- 
LN (1960) -2 M.LJ. 102 ;I.L.R. (1960) Mad, 
773: Be, SON a 
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tible Estates Act, 1904, the repeal of that 
Act by section 66 of the*Abolition Act 
will not revive the old custom of imparti- 
bilify and therefore the plaint second 
schedule buildings cannot be said to'be 
impartible. For this purpose, strong 
reliance was placed upon a passage in the 
judgment of this Gourt in Minor Sangili- 
veerappa Balasubramanian Pandian alias 
Kuttirqja and others v. Kannuthayi alias 
Muthathal Nachiyar and others, referred 
to already. That passage contains a 
statement from Craies on Statute Law and 
on this statement also, Mr. Mani relied. 
That case also, as we have pointed out 
already, concerned with the Sivagiri 
zamin estate which is the subject-matter 
of the present appeal and it came up to 
this Court in the form of appeals under 
section 51 of the Abolition Act against the 
decisions of the Tribunal constituted 
under the Abolition Act for the distribu- 
tion of the compensation amount deposited 
by the Government under the provisions 
of the Abolition Act. The question that 
arose for-consideration in the said appeals 
was the right of the creditors of the 
deceased principal landholder in respect 
of the debts incurred by him personally 
prior to the notification of the estate to 
proceed against his share in the compensa- 
tion and other amounts under the Aboli- 
tion Act in the hands of his heirs and 
representatives. The argument advanced 
on behalfof the heirs of the deceased land- 
holder to negative the claim of the credi- 
tors had been summed up in the judgment 
itself in the following terms: 


**The claims of the creditors in question 
are not against the impartible estate 
under section 45 (3) ofthe Actand had 
been admitted oa under section 46 of 
the-Act,, The estate being an imparti- 
ble estate, the character of impartibility 
is continued in compensation 
amount to. which the estate got trans- 
ferred and in spite of its being divided 
under the provisions of the Act, the 
share of the principal landholder therein 
would retain its impartible character, 
On, his death no part of it could be 
treated as: his estate-and proceeded- 
‘against ‘by his- ‘creditors, and’ section 
59 (1) of the Act limited: the liability 
of the compensation amount for debts, 
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to the extent the liability could have 
been enforced prior to the notification. 
Prior to the abolition personal debts 
could not survive the-death of the 
Zamindar.. Ergo, there could be no 
execution against his share in the 
compensation.” 


Tt is this argument that was repelled by 
this Court by holding that after the 
compensation amount has been distri- 
buted among the sharers under section 
45 (6) of the Abolition Act, such a share 
does not retain the character of imparti- 
bility either in the hands of the principal 
landholder or in the hands of the other 
sharers. It is only in-this context that 
ae Court made the following observa- 
tion:— : 


“The question is whether in the face of 
the provisions of the Act’ holding that 
` the principal or any other landholder 
or other persons whose rights can stand 
transferred to the Government shall 
be entitled only to such rights-and privi- 
leges as are recognised and co 
- under the Act, and the Act providing 
for apportionment of the compensation 
without any restraint or limitation 
under which they have to draw the 
compensation amount, Can it be held 
that the original custom of impartibility 
‘ is revived? ‘In this connection, it will 
‘be useful to refer to the following 
principle enunciated by Lord Davey 
in New Windsor Corporation v, Taylori, 


“My Lords, I hold it to be anindisputa- 
ble proposition of law that where’ an 
Act of Parliament has according to 
its true construction, to use the langu- 
age of Littledale, J., embraced and 
confirmed a right which had previously 
existed by custom or prescription . that 
right becomes hence forward a statua 
tory right, and that thei lower title- 
-by custom or prescription is merged 
in and extinguished by the higher title 
derived ‘from the Act of Parliament”, 
In Craies on Statute Law, sixth edition, 
after referring to the above passage from 
the judgment of Lord Davey, it is stated 
at page 3393, . P ai 
“The result of the doctrine isetħat the 
repeal of the: statute dealing with a’ 
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right previously existing by custom, 
charter, prescription or franchise does 
not revive the old right as it stood 
before the repealed statute was passed 
unless an intention to do so is clearly 
indicated.’ In this case far from 
there being absence of any intention 
apparentin the Act to revive the custom, 
one finds the provisions in the Act 
totally. incompatible with the con- 
tinued ‘existence of the custom of impar- 
tibility in the substituted assets. We 
are concerned here only with the com- 
pensation amount relating to the 
impartible estate which has been 
notified and taken over by the Govern- 
ment and not with the properties, 
if any, of the impartible estate outside 
its geographical limits.” i 


24. Weare clearly ofthe opinion that for 
more than one reason, the above pas-age 
in the judgment of this Court referred to 
above does not in any way support the 
contention of the contesting respondents. 
In the first place, the Bench of this Court 
in that case was dealing only with the 
character of the share of the compensation 
in the hands of the principal landholder 
after its distribution as provided for under 
section 45 (6) of the Abolition Act. 
Section 45 (6) is express and is creating a 
fiction to the effect that the compensa- 
tion amount should be divided as between 
the sharers, as if the same belonged to 
the joint family consisting of them and a 
partition among them had taken place 
Jon the date of the notification. Sucha 
fiction has to be given full effect to and 
Once it is so done, certainly the share of 
the compensation amount in the hands of 
the principal landholder could not by any 
stretch of imagination be held to continue 
to possess the character of impartibility. 


25. Secondly, we are not sure that the 
observation of Lord D vey and the passage 
in Graies'on Statute Law have the effect 
contended for by the learned Counsel in 
the present case. The full- passage as 
to the eff :ct of statutes on prescription, or 
custom is to be found in Craies on 
Statute Law, seventh edn, at pages 
340-341 and the same is as follows: ~ 


‘“Thtre is a yery lengthy and learned 

discussion in Goke upon Litilston. by 

Hargarve and Butler, as to the effect 

of a statute upon a cutsom, leading 
45 
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to the conclusion that a statute which 
is in the affirmative does not take awa 
acustom; but itseems doubtful whether 
even a statute expressed in negative 
language can do so ifit is merely decla- 
ratory of the exi ting law. 


In Nsw Windsor Gorporation v. Taylor}, 
Lord Halsbury. L.G. said: ‘It is there- 
fore clear tomy mind beyond question 
that the nature of the right (custo: 
tolls) is completely altered by turning it 
into a statutory right and that the right 
must continue—ifit does not continue- 
by virtue of the statute without any 
power of revival or reverter back to its 
original nature.’ Lord Davey said: 
` ‘I hold it to be an indisputable propo- 
sition of law that where an Act of 
Parliament has, according to its true 
construction, to use the language of 
Littledale, J., ‘embraced and con- 
firmed’ a right which had previously 
existed by custom or prescription, 
that right becomes thenceforward a 
statutory right, and that the lower title 
by custom or prescription is merged in 
and extinguished by the higher title 
derived from the Act of Parliament.’ 
This doctrine also applies to a franchise 
or charter created by a grant from the 
Grown. The result of the doctrine is 
that the repeal of the statute dealing 
with a right previously existing by 
` custom, charter, prescription or 
franchise does not revive the old right 
as it stood before the repealed statute 
was passed, unless an intention to do 
‘so is clearly indicated, If the statute 
which superseded the franchise was 
‘of a temporary character, it seems 
uncertain whether on the laps of the 
statute the old right would revive. 
So. an ancient franchise market was 
held in Miyor of Munchsster v. Lyons? 
to have been extinguished by a series 
of statutes creating a statutory market 
in its place” (corresponding to the 
same as found at page 339 of Craies 
on Statute Law, sixth Edn), 


The opening sentence of the above passage 
will clearly indicate that a statute which 
is in the affirmative does not take away, 
a custom, Even with regard to a 
statute expressed in negative language 
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which merely declares an existing law 
a doubt is expressed whether it could be 
gaid to take away the custom, Since 
the proposition contended for is said 
to arise out of a decision of the House of 
Lords in The Mayor and Q of New Windsor 
and another v, Joseph Taylor1, we shall 
examine that decision to find out whether 
that decision in any way supports the 
said contention. In that case from a 
time long before living memory down to 
1734 the mayor, bailiffs and burgesses 
of the borough of New Windsor had taken 
certain tolls for passage over the wooden 
bridge which crossed the Thames at 
Windsor, In 1734, the local Act g 
Geo. 2 c. XV. was passed, by which— 
after reciting that the mayor and C.were 
Seized of the bridge and the way thereon, 
and were obliged by reason of their tenure 
to repair and maintain them, and were 
entitled to receive certain customary 
tolls for pontage and passage over and 
under the bridge, which tolls the Act 
specified, including 2 d. for every passage 
of every hackney coach (not a freeman’s) 
and that the bridge was then ruinous—it 
was enacted that the bridge and the way 
and the said customary tolls should be 
and remain vested in the mayor and C. 
and their successors, who should spend 
for every item chargeable for the repair 
and maintenance and new making of the 
bridge and way; and that the mayor and 
G. might demand and take of all persons 
(other than freeman of the borough) 
the respective tolls before mentioned, 
for horses, carriages, barges and other 
things. The exemption of freemen was 
thus extended from the tolls for hackney 
coaches to all tolls, 


26. In 1819 the local Act 59 Geo. 3 
c. XXVI was passed, whereby it 
was enacted that as soon as the old 
bridge should be taken down or rendered 
impassable the Act, Geo. 2 c. XV should 
ke repealed and the mayor and Q, might 
build a new bridge which should be 
vested in the major and A. for the time 
being for ever, and might demand and 
take the tolls specified by this Act. 
These tolls were in some respects larger 
than the former tolls and included other 
Matters. The Act also provided that 
if the new bridge should not be completed 
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within five years from 1st March, 1820, 
all the powers should cease except as 
to so much of the bridge as should have 
been completed. Section 57 provided 
that the Act should commence on 1st 
March, 1820 and continve in force 
during twenty-one years and from thence 
to the end of the next session of Parlia- 
ment, This term was extended by 5 
Vict, c. VIII to thirty one years further 
and from thence to the end of the next 
session. The Corporation built the bridge 
and took the tolls but obtained no further 
Act. In that situation a question arose 
whether after the expiry of the period of 
the Act, the Corporation was entitled 
to collect tolls on the basis of its anterior 
customary right, It was this right that 
was negatived by the House of Lords, 
Earl of Halsbury, L.C. said: 


“By prescription the appellants had 
the right to take certain tolls, They 
had that right by prescription, and 
the right of a tenant under the lord 
of the franchise to do certain thing 
could not be contested; but the lord 
of the franchise had also certain 
rights in respect of the man who was 
under obligation to him, and if he 
had so pleased, and if there had been 
misconduct in the nature of a fraud, 
either upon him or upon those persons 
against whom the franchise was exer- 
cised, he might have had power to 
forfeit. That right was an important 
right, and a right which in early times 
was not infrequently exercised, but in 
this case the moment that Act of g 
Geo, 2, Was passed that right was gone. 
That question does not depend on the 
mere identity of the sums to be exacted 
from the public. If there had not been 
a single change in any part of the things 
that were to be done, or powers to 
be exercised, the nature of the right 
itself, the root of the title under which 
a person invested with that right could 
use it against the general public, was 
gone as originally granted. The per- 
son empowered to take the toll was 
clothed with a new parliamentary 
authority, and was in fact acting under 
a statute....... fev ee 
It is, therefore, clear to my’ mind 
beyond question that the nature of 
the right itself is completely altered by 
turning it into a statutory right, and 
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that the right must continue, if it 
does not continue, by virtue of the 
statute without any power of revival or 
reverter back to its original nature. 


* * * * 


At present the one proposition we have 
to deal with is that the right to take 
tolls rested entirely on 9 Geo. 2, 
and from the time when that Act was 
repealed, except in so far as the right 
to take the toll was continued by the 
temporary Acts, the right was gone; 
all that the appellants were entitled 
to rely upon was their statutory power; 
and as:by the hypothesis the statutory 
power lihas expired, it appears to me 
that all power to levy a toll of any 
kind is gone’’. 


Lord Watson observed: 


“But when the substance of the Act 
is looked to, there are a great many 
considerations which, to m mind, 
clearly point to this result-that the 
Legislature did not intend the 
franchise to subsist and be an available 
right to the holders; that their inten- 
tion was to substitute for it a statutory 
right which was at least equivalent 
to the franchise, and to leave no other 
right standing; to regulate the rights 
of the holders of the franchise, or the 
rights and obligations of those who 
used their bridge is * = 

It would be out of the question to 
suggest that, having made statutory 
provision for the levy of those franchise 
tolls for the future under statutory 
authority, the Legislature intended 
the mayor, bailiff’, and burgesses to 
continue to levy the same tolls under 
their franchise. 


Well, my Lords, what appears to me 
to have been effected by that part of 
the enacting clause of this statute is 
simply to create what it was quite 
competent for them to do—a 
statutory authority in the room of, and 
in substitution for, the right of franchise 
which was previously available to the 
mayor, bailiffs and burgesses. The 
effect ,of that substitution of a new 
statutery authority for an authority 
derived from the franchise only was, 
I apprehend, on the clearest avthority 


to determine the franchise—to put 
an end to it; and, accordingly, I 
think that matters stood in the posi- 
tion that there was no Feauchise: 
there was a perpetual right to levy 
according to the scheme substituted 
for the franchise certain sums for the 
bridge and thereupon the mayor and 
burgesses go to Parliament for another 
Act”. 


Lord Davey himself observed : 


“ Turning to the Act of George II, 
T have no doubt whatever that that Act 
did confer a statutory right to tolls of 
the same amount as that which the 
corporation had previously received 
by custom or prescription, although 
differing in one respect as to the persons 
liable to those tolls * es, 

* ¥ * * 
Icannot conceive, my Lords,that that is 
not such a confirmation of the previous 

title of the Corporation as would operate 
to give hence-forward after the passing 
of that Act a statutory right to the 
tolls subject to the exception mentioned 
which would merge and extinguish the 
previous lower title by prescription 
and custom”. 


Lord Ludlow, on his part, stated: 


“In my opinion the Act of George IT, 
extinguished the old franchise or 
prescriptive rights and substituted in 
ae place a new parliamentary 
title”. 


Thus, it is clear that the entire reasoną 
ing in the said judgment of the House 
ofLords on which the passage is based, 
is that the statute in question extinguished 
the pre-existing right flowing from fran- 
chise, prescription or custom and sub- 
stituted for it a new statutory right and 
therefore the repeal or the expiry of that 
statute did not revive the previous right 
which was already extingvished. 


27. On the above principle, it cannot 
be contended that in the present case 
the buildings, lost their impartible 
character, since the customary impartible 
character of the estate was not extinguish- 
ed by the Madras Impantible Estates Act, 
1904 and in its place a statutory impartible 
character Was not created. We have 
already referred to in detail, the cir- 
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cumstances under which the Madras 
Impartible Estates Act, 1992, the Madras 
Impartible Estates Continuance Act, 
1903 and the Madras Impartible Estate: 
Act, 1904 were passed and the provisions 
ntained therein. The provisions in 
the Madras Impartible Estates Act, 1904 
it absolutely clear that the said 
ct does not del with the impartible 
character of an estate at all; it merely 
recognises the existence of the impartible 
character of the estates and on the 
asis of such recognition proceeds to 
provisions for preserving the estates 
Py imposing restraints on the power of 
ienation of the holders of the estates 
for the time being and providing for 
right of maintenance in certain other 
persons. 







g8. Mr. Mani strongly relied upon 
section 3 of the Madras Impartible Estates 
Act, 1904, and contended that once 
that section stated that the estates included 
in the scnedule shall be dcemed to be 
impartible estates, it must be held 
that the impa:tible character of the 
estates had merged in the statute and 
therefore the statute must be deemed to 
have dealt with the impartible char cter 
itself. We are unable to agree with this 
contention, in view of ths plain intent 
and the language of the statute. The 
only two matters that have been dealt 
with by the said Act are the right of the 
holder of an impartible estate for the 
time being to alienate the estate or 
parts thereof and the right of certain per- 
gons to maintenance from and out of the 
impartible estate and its income. Sivagiri 
zamin is one of the impartible estates 
included in the schedule to the Madras 
Impartible Estates Act, 1904. It is 
conceded, before us that the said estate 
Was an impartible one even prior 
to thatAct and as a matter of fact in 
all the judgments referred to above 
dealing with this estate, it has becn 
treated as an ancient, ancestral imp1irtible 
estate, Under such circumstances we 
are unable to hold that the impartible 
character of ‘the estate was dealt with 
by the Madras Impartible Estates Act, 
1904 and all that can be said is that the 
pre-existing impartible character of the 
estate was recognised by the said statute 
and on the basis of such recognition 
provisions with regard to other matters 
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concerning the estate were made in the 
said Act. 


29. Bobbili Zamin is another ancient 
impartible estate and with reference to 
such an estate in relation to the Madras 
Impartible Estates Act, 1904, this Court 
in Sri Raou Fanardhana Krishna Ranga 
Rao Brhadur v. The State of Madras, repre- 
sented by the Co.lector of Srikakulam District 
at Srikakulam and others already referred 
to, stated: 


e So far as the Bobb'li Estate is con- 
cerned, it did not become an impartible 
estate by virtue of its inclusion in the 
Schedule to Madras Act (II of 194) 
It was an ancient impartible estate 
and the utmost that could be said of 
its inclusion in the schedule is that its 
impartibility was recognised”. 


We are of the opinion that the abovesaid 
observation made in connection with the 
Bobbili Estate applies directly to Sivagiri 
Estate which isthe subject matter of the 
present appeal. For these reasons, we 
hold that the repeal of the Madras 
Impartible Estates Act, 1go4 und 
section 66 of the Abolition Act does 
not deprive the buildings falling withi 
the scope of section 18 (4) of the Abolitio 
Act of their impartible character, 


30. We may also in this context refer 
to a subsidiary point. We have already 
pointed out t the buildings in qves- 
tion have been alienated by the third 
defendant, the seniormost male member 
of the family in favour of the 18th 
defendant. We have also referred to 
the law as declared by the aed Gouncil 
with regard to the right of a holder of 
an impartible estate to alienate the 
same absolutely and it is with a view to 
curtail that right the Madras Impartible 
Estates Act, 1904, was passed, as far as 
th old Madras Presidency was concerned. 
With the repeal of that enactment by 
section 66 of the Abolition Act naturally 
the restraint imposed on the power of 
alienation by the said enactment came 
to an end, thereby restoring the law, 
as laid down by the Judicial Gommittee 
in the decisions ref-rred to already. 
e 


ES 
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gt. The last argument of Mr. T.R. Mani 
is based on the language of section 18 (4) 
of the Abolition Act. According to the 
learned Counsel, as a result of the notifi- 
cation of the estate under the Abolition 
Act, the entire estate including the 
buildings has vested in the Government 
and when ‘under section 18 (4) the prin- 
c'pal landholder becomes entitled to the 
buildings, 'it is a creation ofa new right 
in his favour and to this new right the 
character òf impartibility does not attach 
itself, We are of the opinion that this 
argument |procceds on a misconception. 
We have already extracted section 3 (b) 
of the Abolition Act in full. We have 
also extracted the provisions of section 
18 (1), section 18 (2), section 18 (3), 
section 18 (4) and section 18 (5). 
combined, reading of these provisions 
will clearly show that the buildings in 
an estate do not vest in the Government 
under section 3 (b), but under indepen- 
dent provisions made in section 18 itself. 
The very|opening portion of section 3 
dealing with conseq‘tences of notification 
of an estate states that the consequences 
enumerated therein would follow, ‘save 
as otherwise expressly previded in this 
Act”. Therefore, the combined effect of 
this saving provision as well as the absence 
of reference to building: in section 3 (b 
will clearly show that section 3 (8 
does not take in buildings. If section 
3 (b) takes in buildings and thereunder 
the buildings vést in the Government 
free of all encumbrances, section 18 (1) 
and section 18 (2) vesting the buildings 
in the Government free of all encum- 
brances will be redundant and otiose. 
Qonsequently, the only way of reconciling 
section 18 (1), and section 18 (2) and 
section 3 (b) of the Abolition Act is to hold 
that the buildings as such do not vest 
in the G5vernment under section 3 (b) 
and they’ vest in the Government only 
under section 18 (1) and section 18 (2). 


g2. This: position is easily understand- 
able, because the buildings situate in 
an estate might belong to the principal 
landholder or to the members of his 
family ori third parties and even with 
regard to the buildings belonging to the 
principal landholder, some of them might 
have beef used as office in connection 
with the administration of-the estate or 
might have been in the occupation of 
l 
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any religious, educational or charitable 
institutions or might have been used for 
the private purposes of the last principal 
landholder. The object of the Legislature 
is not to enable the Government to take 
over all such buildings but enable them 
to take over only such buildings as had 
been exclusively used as cffice in con- 
nection with the administration of the 
estate, since the estate itselfis being taken 
over; and such buildings which were in 
the occupation of any religious, educa- 
tional or charitable institutions. At the 
same time, the Legislature wanted to 
thwart any attempt that might be made 
by the landholder after 1st July, 1947, to 
evade the provisions of the Act, when 
the impending legislation became known. 
In view of this alone, specific provisions 
were made for taking over, (1) all 
the buildings belonging to the Jandholder 
and used exclusively as cffice in con- 
nection with the administration of the 
estate immediately befrre the notified 
date, under section 18 (1) and (2) all 
the buildings belonging to the landholder 
which were in the occupation of any 
religious, educational or charitable insti- 
tutions, immediately before the notified 
date, under section 18 (2); and for 
payment of compensation to the Govern- 
ment out of the compensation payable to 
the landholder for the buildings of the 
category referred to in section 18 (1) and 
section 18 (2) but sold or gifted away or 
ceased to be used as cffice for the adminis- 
tration of the estate or ceased to be 
occupied by the religious, educational or 
charitable institutions after the 1st day 
of July, 1917. Barring these three cate- 
gories of buildings, all other buildings 
were dealt witb under section 18 (4) and 
they were allowed to remain with th 
persons who were entitled to the same 
immediately before the notified date. 
No doubt, the language of section 18 (4) 
namely, “‘shall vestin the person who 
owned it immediately before that date’? 
is the same as that which occurs in section 
18 (1) and section 18 (2). But none- 
theless we are clearly of the opinion that 
the effect is not the same, having regard 
to the scheme of the enactment namely 
the effect of section 18 (1) and section 
18 (2) being to vest the buildings in the 
government for the first time and the 
effect of section 18 (4) being to recognise 
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the pre-existing ownership of the build- 
ing in the persons concerned. 


33. This conclusion of ours derives 
further support from the fact that with 
regard to the buildings falling within 
the scope of section 18 (3) there is no 
express provision for vesting. That sub- 
section deals with three types of buildings 
(1) building belonging to the landholder 
on the 1st day of July, 1947 and on that 
date was being used by him exclusively 
as office in connection with the inis- 
tration of the estate, but had been sold 
or made a gift of, after 1st July, 1947, 
(2) building belonging to the landholder, 
which on Ist July, 1947 ‘was being 
used exclusively as office in connection 
with the administration of the estate, 
but had ceased to be used as office of 
the estate after 1st July, 1947; and 
(2) building belonging the landholder 
on Ist July, 1947, the whole or principal 
part of which was on that date in the 
occupation of any religious, educational 
of charitable institution, and which, after 
the 1st day of July, 1947 ceased to be 
in the occupation of such an institution. 
With regard to these three categories of 
buildings, there is no vesting provision, 
in that sub-section, or any other sub- 
section since section 18 (4) deals with 
buildings other than those referred to 
in section 18 (1), section 18 (2) and 
section 18 (3) and section 18 (1) and 
section 18 (2) make specific provisions for 
vesting of the buildings dealt with by 
them, All that section 18 (3) states 
is that the value of such buildings shall 
be assessed by the Tribunal in such 
Manner as may be prescribed and the 
Tribunal shall pay to the Government 
such value from out of the compensation 
deposited in its office under section 41 
(1). The inevitable conclusion is that 
the ownership of the buildings as such 
continues to remain with the landholder 
or the persons in whose favour a sale or 
gift has been made thereof. This posi- 
tion confirms our conclusion that the 
buildings in an estate do not vest in the 
State under section 3 (b) of the Abolition 
Act and section 18 (4) of the said Act 
does not vest the ownership of the build- 
ing for the first time in the persons refer- 
red to therein and it merely recognises 
the pre-existing ownership. Gonse- 
quently, we are unable to accept this 
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artument of Mr. T.R. Mani, namely, that 
a new right is created under section 18 (4) 
of the Abolition Act with regard to the 
the buildings falling within that sub- 
section and therefore to such a new right 
-the character of impartibility cannot 
attach itself for the first time. 


34. For the above reasons, We reverse 
the conclusion of the learned Additional 
Subordinate Judge of Tirunelveli and 
hold that the properties described in 
the second schedule to the plaint, namely, 
the buildings, continued to have their 
impartible character, even after the 
abolition of the estate and therefore on 
the death of the last landholder of the 
estate on 16th August, 1955, they devolved 
on the eldest male member of the family 
namely, the third defendant. However, 
since defendants 20 to 25, the legal 
representatives of the 18th defendant 
alone have preferred this appeal, we 
allow the appeal, set aside the decree 
and judgment of the learned Additional 
Subordinate Judge dated 29th March, 
1965 in O.S. No. 26 of 1956 and hold 
that the appellants are entitled to such of 
those buildings covered by Exhibits B-7 
and B-9 and no other member of the 
family of the last Zamindar has any 
share or interest therein. Since the 
third defendant has not preferred any 
appeal, the decree for partition passed 
by the learned Additional Subordinate 
Judge will stand as far as the items of 
buildings other than those covered by 
Exhibits’ B-7 and B-g are concerned, 
namely vacant site of 3 acres in Item 1 
not covered by Exhibit B-9, Door No. 100 
in item 2 and' items 3, 4 and 5 of the 
plaint second schedule, the other items of 
the plaint second schedule being covered 
by Exhibits B-7 and B-9. 

35. There is one other small matter 
regarding the shares of the various parties 
as allotted by the learned Additional 
Subordinate Judge. In paragraph 29 
of his poen the learned Additional 
Subordinate Judge correctly held that 
defendants 13 and 14, the illegitimate 
sons of the last Zamindar would be 
entitled to take a half share, which 
they would have taken, if they had been 
the legitimate sons, However, in work- 
ing out the shares in paragraph’ 37 of 
the judgment, he committed a mistake 
in holding that defendants 13 and 14 
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will each be entitled to 1/12 share in 
the properties. The last Zamindar died 
leaving behind his two widows, defen- 
dants I and 2, his four legitimate sons, 
defendants 3 to 6 and two illegitimate 
sons, defendants 13 and 14. Therefore, 
the shares.of the parties will be: Defen- 
dants 1 and 2 will have together 6/35 
share; defendants 3 to 6 will each have 
6/35 shares; and defendants 13 and 14 
will each have 1/14th shares in the items 
or buildings in the second schedule to 
the plaint, other than those covered 
by Exhibits B-7 and B-9. This being an 
obvious mistake committed by the learned 
Subordinate Judge and the parties before 
us agreeing that the above will be the 
correct shares to which the parties are 
entitled, the decree of the trial Court is 
modified accordingly with reference to 
the items, of buildings in the plaint 
second schedule, other than those covered 
by Exhibits B-7 and B-g. 


36. There will be no order as to costs, 
S.J. : Appeal allowed § 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, F. 
Kolandaswami Goundar 





and others 
Petitioners* 
J. ` 
K. M. Chandran and another 
. : .» Respondents. 
Civil Procedure Code (V of 1908), Order 47, 
rule 1—Suit dismissed ex parte—Petition to 
restore the suit—Restored on condition of 
payment of. cost—Counsel noting the date 
wrongly—Petition dismissed—Petition for 
restoration of the petition dismissed —Court 
can review. ' 


Order 47, rule 1 of the Civil Procedure 
Code is wide enough and definitely an 
aggrieved party has every right to have 
a petition for reviewing the order passed 
by the Court below. 


Since the Advocate haď taken the mistake 
on himself (that he had noted the date 
wrongly with the result the case was 


* GRP. No. 2934 of 1972, 
f JAih March, 1973. 
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called and dismissed), it is but fair that 
the party should not be made to suffer 
because of some mistake that had occurred 
in noting down the date mentioned in the 
order. [Paras. 5 and 6.) 


Cases referred to: 


Nasar Saheb v. Mabhi Saheb, A.I.R. 1957 
Andh. Pra. 780: 1956 An.W.R. £77; 
Venkatachariar v. Moulvi Mohammad Faimu- 
deen Sahib Bahadur, (1940) 2 M.L.J. 374: 
A.J.R. 194% Mad. 17; Sukumaran v. 
Sulaiman Khan, (1971) 1 M.L.J. 511. 


Petition under section 115 of Civil Proce- 
dure Code praying the High Court to 
revise the order of the Court of the District 
Munsif, Erode, dated 10th August, £972 
and made in I.A. No. 367 of £972 in I.A 
No. 2123 of 1971 in O.S. No. 109 of 1969. 


K. Sarvabhauman, for Petitioners. 
K. Sengotian, for Sst Respondent. 
The Court made the following 


Orper.—The plaintiffs have filed this 
revision against the order passed by the 
District Munsif, Erode, refusing to restore 
I.A. No. 2123 of 19714 in O.S. No. 109 
of 1969, which was dismi on 7th 
January, 1972. O.S. No. 109 of £969, 
was dismissed after the Advocate for the 
plaintiffs reporting no instructions. 
Within the time prescribed, the plaintiffs 
filed I.A. No. 2123 of 1971, for the pur- 
pose of restoring the said suit. On 47th 
December, 497b the ex parte order of dis- 
missal was set aside on condition of the 
plaintiffs paying Rs. 25 as costs on or 
before 7th January, 1972. The Advocate 
for the plaintiffs has filed an affidavit in 
the above Civil Revision Petition to the 
effect that he has noted the date on 17th 
January, 1972 instead of 7th January, 
4.972 with the result that the case was 
called on 7th January, 1972 and I.A. No. 
2123 of 1978, was dismissed. 


2. In view of the fact that the Court has 
dismissed I.A. No. 2123 of 1971 owing to 
the fact that the Advocate had noted the 
date wrongly, I.A. No. 367 of 1972, was 
filed by the plaintiffs — petitioners under 
section 151 of the Civil Procedure Code, 
for the purpose of restoring I.A. No. 2123 
of 1971. The District Munsif, Erode, 
holding that the Court has become 


functus officio subsequent to the dismissal 
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of the suit and also dismissal of I.A. No. 
2123 of 1971, and as such the petition 
under section 151 of the Civil Procedure 
Code, for restoring I.A. No. 2123 of 1971, 
cannot be filed, dismissed I.A. No. 367 
of 4972. 


3- Aggrieved by the said order the plain- 
tiffs petitioners in I.A. No. 367 of 1972 
have preferred the above Civil Revision 
Petition. Mr. K. Sarvabhauman, learn- 
ed Counsel for the revision petitioners 
brought to my notice the affidavit filed 
by the Counsel for the petitioners herein 
before the trial Court, wherein it is stated 
that the Counsel had wrongly noted the 
date of hearing. Because of this wrong 
noting of the date, the petition was called 
on 7th January, 1972, and the same was 
dismissed. In the interest of justice, it is 
ig that I.A. No. 2123 of 1971, has to 
resorted and the petitioners must be 
given an opportunity to pay the costs and 
contest the suit. f 
4. No doubt the decisions in Nasar 
Saheb v. Mabhi Saheb, and Venkatachariar v. 
Moulvi Mohammed Faimudeen Sahib Bahadur® 
are against the proposition put forth 
by the Counsel for the petitioners (plaint- 
tiffs). Butin Sukumaran v. Sulaiman Khan’. 
. Ramanujam, J., has held that even though 
there cannot-be any petition for extension 
of time for or invoking the jurisdiction 
under section 151 of the Civil Procedure 
Code, the parties if advised may have a 
remedy to file a petition to review the 
order. : 


5. Mr. Sengotian, learned Counsel for 
the respondents has traced the history of 
the case and said that in spite of the pur- 
chase of the suit property some time ago 
the matter is being protracted and the first 
respondent is put to heavy loss and trouble. 
According to the learned Counsel for the 
respondents the petition for extension of 
time or to invoke the jurisdiction of the 
Court under section 151 of the Civil 
Procedure Code, will not lie inasmuch as 
the Court has become functus officio as 
soon as the suit has been dismissed and 
I.A. No. 2123 of 1971, to set aside the 
ex parte order has also been dismissed. 
There is no difficulty in accepting this 


I. 1956 An.W.R. 177: AIR. 1957 A. 
P. 780 É 


780. 
: 2 (1940) 2 M.LJ. 374: AIR. 1941 Mad. 
g3 (1971) 1 MLJ. 511. 
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principle by virtue of the decision 
in Nasar Sahib v. Mabi Saheb! and 
Venkatachariar v. Moulvi Mohammed \Faimu 
deen Sahib Bahadur*, But it cannot 
be said that the parties are left without 
any remedies and justice cannot be done 
to the party who has a genuine case to 
agitate the matter. I am of the view 
that Order 47, rule (1) of the Civi 
Procedure Code, is wide enough and d 
finitely an aggrieved party has ev 
right to have a petition for reviewi 

order passed by the Court below. Hen 
the petitioners herein can as well agitate 
their case by way of review petition or the 
petitioners can agitate their case by treat- 
ing the petition filed by them in I.A. No. 
367 of 1972, as a review petition. 


6. It is clear from the affidavit filed by 
the Advocate that the petitioners were not 
able to pay the costs directed by the Court 
in I.A. No. 2123 of 197 due to the 
wrong noting of the date by the Advocate. 
Since the Advocate has the mis 

on himself, it is but fair that the p 
‘should not be made to suffer because o 
some mistake , that had occurred in notin 
down the date mentioied in the ord 
passed in I.A. No. 2123 of 1971. 


7- With these observations, the Civil 
Revision Petition is allowed and the peti- 
tioners herein are permitted to amend the 
petition in I.A. No. 367 of 1972 so that the 
Court can review the order passed in 
I.A. No. 2'23 of 1971. The matter will 
be heard on merits by the trial Court as 
soon as the necessary amendment is made 
by the petitioners herein in I.A. No. 567 
of 1972. ‘The petitioners will carry out 
the amendment within four weeks from 
this date. The trial Court is further 
directed to dispose of the petition within 
a week after the amendment is carried 
out. There will be no order as to costs 
in this revision petition. 


S.J. Petition allowed, ` 


—— aa 
gir 1958 AnWR. 177: ALR. “1957 A.P. 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS 

(Special Original Jurisdiction.) 
Present.—M. M. Ismail, F. 


The Special Officer, Amaravathi Go- 
operative Sugar Mills, Krishna yuram, 


Coimbatore District Petitioner* 

2. 

D. V. Thirumalaswamy and others. 
.. Respondents. 


Indian Contract Act (LX of 1872), sections 
73, and 74-—Co-operative Socisty—Supply of 
sugarcane by members to Co-operative Sugar 
Mills—Bye-law providing for levy of fine for 
failure to supply—Validity—sStatus of bye- 
laws—Contract between parties—Provisions of 
the Contract Act apply to all  contracts— 
Scope of sections 73 and 74. 


The bye-law of a co-operative society has 
no higher status than that of a contract 
entered into between two parties. 
‘Though the Indian Contract Act, 1872, 
does not purport to deal exhaustively 
with any particular chapter or sub-divi- 
‘sion of the law relating to contracts or to 
cover the whole field of contract law, 
nonetheless to the extent to which pro- 
visions have been made in the Act, those 
provisions apply to all kinds of contracts. 


[Para 5.] 


‘The fact that the parties to a contract 
have agreed upon a particular sum to be 
payable by the party in breach to the 
other party is no ground for holding that 
the party in breach must be compelled 
to pay the same to the other solely on this 
ground. [Para. 6.] 


So far as section 73 is concerned, a party 
to a contract can claim compensation 
from the other party who has broken the 
contract only if he proves that he 
has sustained loss or damage and that 
too only tothe extent of such loss or 
damage suffered by him. Both under 
section 73 and under section 75, a person 
will be entitled to recover compensation 
only if bts, sustained loss or damage and 





* W.P. No. 124 of 1969. 
46 


16th April, 1970. 
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the amount of compensation will be only 
to the extent of such loss or damage. 
Section 74 is more or less in the nature 
of an exception to section 73. Where a 
case falls within the scope of section 74, 
a claimant will be entitled to reasonable 
compensation, irrespective of the fact 
whether actual loss or damage is proved 
to have been caused to him or not. How- 
ever section 74 will apply only if in the 
contract a sum has been named as the 
amount to be paid in case of breach or 
if the contract contains any other stipu- 
lation by way of penalty. When this 
test is satisfied, and section 74 is attracted 
the reasonable compensation cannot 
exceed the amount named in the con- 
tract er the penalty stipulated for. In 
other words, in such circumstances, the 
amount named in the contract or the 
penalty stipulated for will be the maxi- 
mum which a party will be entitled to by 
way of reasonable compensation. 


[Para. 8.) 


A combined reading of sections 73 and 74 
of the Indian Contract Act leads to the 
following result: 


Whenever a contract has been broken, 
the party who has suffered by such breach 
is entitled to recover from the party in’ 
breach, compensation for loss or damage 
caused to him by such breach. This 
naturally assumes that the claimant has 
suffered loss or damage and therefore be- 
fore claiming anything by way of compen- 
sation, he must prove that he has suffered 
loss or damage. The quantum of com- 
pensation will depend upon the extent 
of the loss or damage caused to him; in 
other words, the compensation will be 
only to cover the loss or damage suffered 
by him, This will be the position in 
respect of a contract where the parties 
themselves have not mentioned any 
amount as being the amount payable in 
the event of a breach or have not stipu- 
lated for payment of any penalty. On 
the other hand, where the parties to a 
contract have named an amount as bei 

payable in the event of a breach or stipu- 
lated for payment of penalty, the party 
not in breach will þe entitled to 
recover from the party in breach a 
reasonable compensation and for reco. 
vering this reasonable compensation, it 
is not necessary for the claimant to prove 
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that he has actually suffered any loss or 
damage. The reasonable compensation 
to be awarded by the Court cannot exceed 
the amount named by the parties to the 
contract or the penalty stipulated for, 
the same being treated to be the maximum 
to which the party not in breach is 
entitled. [Para. 9-4 


Having regard to the express language 
contained in section 74 of the Indian 
Contract Act and the various decisions of 
the Courts, in a case to which section 74 
of the Act applies, the party claiming 
compensation need not prove that he has 
actually suffered any loss or damages, and 
he is entitled to claim reasonable com- 
pensation solely because breach of the 
contract has ben committed by the 
other party and the parties themselves 
have agreed to the payment of a parti- 
cular sum, whether it is called ‘damage’ 
or ‘penalty’ in the event of a breach and 
that the only restrictions which the 
law imposes is that the reasonable com- 
pensation to be assessed or computed 
by the Court cannot exceed the amount 
agreed to by the parties, whether by way 
of damages or by way of penalty. 

[Para. 10.] 


Any stipulation contained in a contract 
providing for payment of eager?! in the 
case of a breach cannot said to be 
contrary to section 74 of the Act and 
therefore the question of such provision 
not being legally upheld cannot possibly 
arise. [Para. 11.] 


Section 74 categorically states that in a 
case to which that section applies, the 
aggrieved party will be entitled to a 
reasonable compensation irrespective of 
the fact whether he has actually suffered 
any loss or damage or not. [Para. 12.] 


One of the bye-laws of a co-operative 
ae fixed an amount as payable on the 
bre committed by a member of the 
society. The validity of the bye-law 
was questioned and it was contended that 
the bye-law was not in conformity with 
section 74 of the Indian Contract Act. 


Held, there is no question of the bye-law 
being illegal and the only question is the 
-enforcement of that bye-law in accordance 
with the provisions contained in section 
474, of the Act. [Para. 18.] 
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Cases referred to :— 


Co-operative Central Bank Ltd. and others v. 
Additional Industrial Tribunal, Andhra 
Pradesh, Hyderabad, (1970) 1 §.C.J. 295: 
(1970) 1 An.W.R. (S.C.) 68: (1970) 1 
M.L.J. (S.C.) 68: (1970) 1 S.C.R. 205: 
A.LR. 1970 S.C. 245 ; Bridge v. Campbell 
Discount Co., Ltd. (1962) 1 All E.R. 385; 
(Lord) Elphinstone v. Monklani Iron and 
Coal Co., (1886) 11 A.C. 332; Dunlop 
Pneumatic Tyra Co., Ltd. v New Garage and 
Motor Go. Lid., (1915) A.C. 79; Clydebank 
Engineering and Shp Building Co. v. Don 
Jose Ramos Yzquierdo v. Castaneda, (1905) 
A.C. 6; Public Works Commissioner v. Hills, 
(1906) A.C. 368; Webster v. Bosanquet, 
(1912) A.C. 394; Kemble v. Farren, 6 Bing. 
141; Wallis v. Smith, 21 Ch.D. 243; 
Willson v. Love, (1896) 1 Q.B. 626; 
Fateh Ghand v. Balkrishna Dass, (1964 
1 An.W.R. (S.C.) 60: (1964) x 
M.L.J. (S.C.) 60 : (1964) 1 S.C.R. 515: 
(1964) 1 S.C.J. 187 : ALR. 1963 S.C. 
1405; Bhai Panna Singh and others v. Firm 
Bhai Arjan Singh-Bhajan Singh-Surjan and 
another, 57 M.LJ. 323 : 117 I.C. 485: 
A.LR. 1929 P.C. 179; Mool Chand Behari 
Lal v. S. D. Chand @ Co., ALR. 1947 
Lah. 112; Hardip Singh v. Messrs Hira 
Films, A.I.R. 1960 Punj. 637; Robophene 
Facilities Ltd. v. Blank, (1966) 1 W.L.R. 
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Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari 
calling for the papers relating to the 
order dated 24th August, 1969 in C.M.A. 
No. 27 of 1968 on the tile of the District 
Court, Coimbatore, the 2nd respondent 
herein and quashing the said order. 


K. K. Venugopal and S. Ramalingam, for 
Petitioner. 


T. Satya Dev, the Assistant Government 
Pleader, M. S. Venkatarama Iyer for 
K. Saravabhauman and T. R. Mani, for 
Respondents. 


The Court made the following 


Orper.—The petitioner hertin is the 
Special Officer of the Amaravathi Co- 
operative Sugar Mills, Krishnapuram, 


iT] 


Coimbatore District, a scoiety registered 
under the Co-operative Societies 
Act, 1932.: The first respondent herein 
is a member of the society. On the 
allegation that the first respondent herein 
failed to supply to the petitioner-society 
sugarcane as required by Bye-law No. 39 
of the bye-laws of the society and there- 
fore he was liable to pay to the society 
a sum of Rs. 25 per tonne for 360 tonnes, 
which he was bound to supply, the peti- 
tioner-society filed a claim against the 
first respondent under section 73 of the 
Madras Co-operative Societies Act, 1961, 
before the Co-operative Sub-Regis- 
trar, the thiid respondent herein. Tae 
said Co-1pe ative Suh-Registrar, by 
his order dated 8th December, 1967, 
decreed the claim of the petitioner herein 
against the first respondent. It appears 
that the |petitioner preferred similar 
claims against several other members and 
` all those claims were also decreed. The 
first respondent as well as the other 
members preferred appeals under section 
96 of the Madras Co-operative Societies 
Act 1961, to the Tribunal (District Judge) 
constituted! as appellate authority under 
section 95 of the said Act. Before the 
appellate authority several objections were 
taken to the claim of the petitioner herein, 
some of them being of procedural nature 
and some of them being objections relat- 
ing to the validity and interpretation of 
ye-law No. 39. The Tribunal namely, 
the second respondent herein, by its 
order dated 24th August, 1968, allowed 
the appeals and remanded the matter 
to the Co-operative Sub-Registrar. The 
‘Tribunal rejected all the contentions 
advanced by the first respondent herein 
against the procedure followed before 
the Co-operative Sub-Registrar as well 
as against the validity of Bye-law No. 39 
except in one respect, namly, that Bye- 
law No. 39 was not in conformity with 
section 74. of the Indian Contract Act. 
On this basis} the Tribunal took the view 
that before the petitioner can claim any 
amount from the first respondent, it 
must prové before the Co-operative Sub- 
Registrar that it had actually suffered 
damages, as a result of the breach on the 
part of the first respondent herein and 
also prove! the quantum of damages and 
it can recover only the quantum of 
damages so proved. The Tribunal was of 


ha 
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the opinion that the amount fixed in the 
Bye-law No. 39 itself as being the amount 
payable on the breach ‘committed by a 
member was a penalty and the clause 
itself was in terrorm and therefore it 
could not be enforced. For the purpose 
of understanding the reasoning of the 
Tribunal, it is necessary to ‘refer to the 
said bye-law itself. The said Bye-law 
No. 39 is as follows: 


“Every cane grower member shall grow 
or cause tO grow sugarcane ev 

year on at least 2/3 acre of land for every 
share held by him and supply to the 
society the entire cane grown thereon or 
such quantities as may be prescribed by 
the Board. If any grower-member 
fails to supply sugarcane accordingly, 
the Board shall have power to fine 
him at the rate of Rs, 25 per every 
tonne of sugarcane not supplied by him, 
besides recovering a non-refundable 
share deposit of Rs.3-50 per every tonne 
of cane not supplied by him. All fines 
imposed under this bye-law shall be 
recoverable as'debts due to the society”. 


With regard to this bye-law and the 
argument referred to above, the Tribunal 
pointed out: 


“ Though I have disagreed with the 
several contentions raised by the appel- 
lants, I have to concede as far as one 
contention of theirs is concerned, viz., 
that Bye-law No.39 is not in conformity 
with section 74 of the Contract Act. 
It is well-known that if one of the 
contracting parties institutes proceed- 
ings against the other for damages or 
compensation, the aggrieved party must 
factually prove that he had sustained 
damages due to the breach by the 
other party. In addition, he must also 
prove the quantum of damages suffe- 
red by him. Unless these things are 
proved, a party cannot seek damages 
. from the defaulting party”. 


The Tribunal again stated: 


“ The Counsel appearing for the appel- 
lants contended that the stipulation 
for damages provided in Bye-law No.39, 
is nothing but a clause in terrorem 
and that as such, it is not enforceable. 
while the Counsel for the respondent 
would contend that the damages stipu- 
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lated in Bye-law No. 39 is a genuine 
pre-estimate of damages. On a consi- 
deration of all factors, I have to concur 
on this aspect of the case with the 
arguments of the appellant’s Counsel. 
The respondent is said to pay only 
about Rs. 55 per tonne of sugarcane 
supplied by its members. Oa the 
other hand, the respondent claims a 
a penalty of Rs. 28-50 from its mem- 
bers for every tonne of sugarcane not 
supplied by them. The penalty levied 
works out to about 50 per cent. of 
the cost of sugarcane.. In the very 
nature of things, it would appear that 
the stipulation for penalty is more a 
clause in terrorem than a genuine pre- 
estimate of d In fact, the 
wording that has been used in By -law 
No. 39 is that the suth of Rs. 28-50 shall 
be imposed as fines and recovered from 
the members. The sum is therefore 
intended to be demanded by way of 

ty and not as mere compensation 


for loss or damages suffered by the 


respondent. If the stipulation is a 
clause in terrorem, it is needless to say 
that it cannot be legally upheld”. 


The conclusion of the Tribunal is: 


“Even for argument’s sake that the pro- 
vision for damages stipulated in Bye- 
law No. 39 is not a clause in terrorem and 
in nature the respondent (peti- 
tioner herein) would still not be entitled 
automatically to a decree in its favour 
for the sums claimed against the several 
appellants, (one of whom is the first 
respondent herein).. By virtue of a 
vision having been made in the 
by lawi for damages being paid by the 
defaulting members, it is open (sic) 
to the respondent (petitioner herein) 
to straight .way ask for damages from 
the defaulting members. However, the 
respondent (petitioner herein) will not 
be entitled to a decree in its favour 
unless it proves that it has suffered 
damages as a matter of fact and 
in addition, it must also prove the 
extent of damage suffered. The res- 
pondent (petitioner herein) must show 
that the Mill did not get the required 
quantity of sugercane for crushing 
every day or that the Mills had to be 
be closed in advance of the usual period 
of operation for want of sugarcane. 
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If sugarcane had been purchased 
from third parties and for higher rates. 
the respondent (petitioner herein) must 
show that such sugarcane had been 
purchased and that thereby the respon- 
dent (petitioner herein) had to incur 
losses. Without adduci proof of 
any of those things. It is not open 
to the respondent (petitioner herein) 
to ask for decrees or awards against 
the appellants (before the Tribunal) 
merely on the ground that they had 
not honoured their commitments as 
per the by -laws and merely on the 
ground that the by:-laws provide a 
certain amount as penalty leviable on 
the defaulting members. The res- 
pondent (petitioner herein) would con- 
tend that the Government of Madras, 
the Industrial Investment Corportion 
and some banks have advanced huge 
amounts to the Sugar Mills and that 
unless all the members contribute their 
due quota of sugarcane to enable the 
Mill to work regularly year after year, 
the Mill will not be able to dis- 
charge its liabilities. I do not, for a 
moment, dispute the reasonableness 
of this contention. However, these 
factors cannot be deemed adequate 
consideration for the respondent (peti- 
tioner herein) failing to adduce proof 
of sustainment of loss by it, if it seeks 
to: recover damages. or compensation 
from. the defaulting members. In this 
view of the matter, I think the appeals 
have to be remanded to the Arbitrator 
for fresh consideration. The res- 
pondent (petitioner herein). will have 
to adduce proof of sustainment of 
damages by it and the quantum of 
damages suffered by it. Several of 
the Counsel for the appellants (before 
the Tribunal) pleaded that the matter 
need not be remanded and that this 
Court itself can fix some reasonable 
compensation. I am afraid, this request 
cannot be complied with. In the 
absence of any details, I would be 
acting purely in the realm of conjecture 
if I were to fix any figure as damages 
or compensation payable by the appel- 
lants (before the Tribunal). No doubt 
it would involve a lot of tims and 
energy for the parties and the Arbitra- 
tor if evidence is to be recorded regard- 
ing the quantum of damages suffered 
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by the respondent (petitioner herein) 
on account of the default by the appel- 
lants (before the Tribunal) and like 
members. This however cannot be 
helped.’ Large sums are claimed as 
compensation from several of the appel- 
lants. Their rights as well as the 
rights of the respondent (petitioner 
herein) have to be protected in these 
proceedings, which have to be decided 
according to principles of Jaw, justice 
and equity. As such, any constideration 
of involvement of time and en 
cannot ‘be a factor to give a go-by 
to established principles of law and 
legal procedure”. 


It is to quash this order of the second 
respondent-Tribunal the present writ peti- 
tion under Article 226 of the Constitution 
of India has been filed. 


2. Mr. K. K. Venugopal, learned 
Counsel for the petitioner, contended 
in the first place that the Co-operative 
Sub-Registrar (third respondent) as well 
as the Tribunal (second respondent) are 
creatures of the statute, namely, the 
Madras Co-operative Societies Act, 1961, 
and therefore they had no jurisdiction to 
go into the validity of a particular bye- 
law and their duty is simply to enforce 
the bye-laws as they stand and conse- 
quently the second respondent Tribunal 
exceeded its jurisdiction in coming to 
the conclusion that By. -law No 39 pro- 
viding for payment of a fine is in 
terrorem and therefore not enforceable. 
The second contention of the learned 
Counsel for the petitioner is that so long 
as the bye-l.ws remain registered, a 
member of the Society like the first 
respondent cannot question the validity 
of the by -laws before the second respon- 
dent. The ent is that under section 
g (1) of the Madras Co-operative Societies 
Act, 1961,|the Registrar registers the by e- 
laws if he is satisfied that the proposed 
bye-laws are not contrary to the Act or 
the Rules of the Co-operatives Societies 
or to co-operative principles and on such 
satisfaction when the Registrar has regis- 
tered the by: -laws, the only remedy open to 
a member of the Society aggrieved by such 
registration is to prefer an appeal against 
the order |of registration, under section 
96 (2) of that Act or to apply to have the 
ye-law amended and the amendment 
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registered as provided for in section 11 of 
the :aid Act or to move the Registrar 
himself to call upon the Society to amend 
the bye-law as contemplated by section 12 
of the said Act. The third contention 
of the learned Counsel for the petitioner 
is that section 74 of the Indian Contract 
Act cannot be invoked in the present 
case, since the bye-law in question cannot 
be said to be a contract entered into 
under the provisions of the Indian Con- 
tract Act. The fourth contention is 
that in any event, the conclusion of the 
second respondent that the provision for 
payment of Rs, 25 per tonne is a clause 
in terrorem and is a penalty is unwarranted, 


3. Mr. M.S. Venkatarama Iyer, learned 
Counsel for the first respondent, countered 
these arguments by contending that what 
the second respondent did was not to go 
into the validity of the bye-law but merely 
to construe the bye-law for the purpose 
of finding out whether the amount of 
Rs. 25 per tonne mentioned therem was 
a genuine pre-estimate of damages or was 
in the nature of penalty and the second 
respondent was competent to do so. 
The next centention of the learned 
Counsel for the first respondent is that a 
clause in a contract providing for penalty 
is not enforced by Courts on grounds of 
public policy and therefore even es 
the Co-operative Sub-Registrar afid the 
Tribunal are functioning under the 
Madras Co-operative Societies Act, 1961, 
they are equally bound by the principle 
of public policy and consequently the 
second respondent was justified in coming 
to the conclusion that the clause in ques- 
tion was not enforceable. Mr. Venkata- 
rama Iyer, further contended that the 
amount-of Rs. 25 per tonne was definitely 
in the nature of penalty and the second 
respondent was right in coming to the 
said conclusion and the fact that the bye- 
law in question itself describes the amount 
as a fine, prima facie shows that it was 
intended to be a penalty and therefore 
the burden is on the petitioner to show 
that though called a fine, it is not a penalty 
but only a genuine pre-estimate of 
damages. 


4. In my opinion, because of certain 
considerations to which I shall draw 
attention immediately, it is not necessary 
to deal with these arguments inde- 
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pendently since all of them are intimately 
or intergrally connected and the entire 
thing depends upon the applicability 
and construction of section 74 of the 
Indian Contract Act. 


5. The first question that has to be 
considered is as to the nature and status 
of-the bye-laws of a co-operative society. 
Balakrishna Iyer, J., had to consider this 
question in his judgment dated goth 
April, 1969, in W.P. No. 965 of 1958 and 
W.P. Nos. 212, 302 and 312 of 1959. 
The learned Judge referred to the two 
different senses in which the expression 
‘bye-law’ is being used-firstly, where a body 
like « municipality or a local authority 
frames bye-laws which will have the 
effect of affecting the rights and interests 
of the public, and secondly, where a 
company or a co-operative society frames 
bye-laws which will regulate the relation- 
ship .between the corporate body on the 
one hand and its members on the other 
and as between members infer se—and 
came to the conclusion that the bye-laws 
of a co-operative society are only in the 
nature of a contract, they having been 
termed in the second sense referred to 
above, The same view was taken by 
Veeraswami, J., as he then was, in his 
Demni dated 13th March, 1961, in 

-P. No. 23 of 1962, by Srinivasan J., 
in his judgment dated 22nd January 
1965, in W.P. No. 782 of 1964 and by 
Sadasivam, J, in his judgment dated 
21st March, 1969, in WP No 4139 of 
1968, The Supreme Court in a very 
recent ‘judgment, namely, Co-operative 
Central Bank Ltd. and others v. Addi- 
tional Industrial Tribunal, Andhra Pradesh, 
Hyderabad’, has also held to the same effect. 
The Supreme Court has pointed out: 


“We are unable to accept the submis- 
sion that the bye-laws of a co-operative 
society framed in pursuance of the 
provisions of the Act can be held to be 
law or to have the force of law. It has 
no doubt been held that, ifa statute gives 
power to Government or other autho- 
rity to make rules, the rules so framed 
have the force of statute and are to be 
deemed to be incorporated as a part of 





1. (1970) 1 S.C.J. 295 : (1970 1 An.W.R. 
eo 68 : (1970) 1 M.L.J. (S.C.) 68 : (1970) 1 
.G.R. 205: AIR. 1970 S.G. 245. . 
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the statute. That principle, however 
does not apply to bye-laws of the nature 
that a co-operative society is empowered 
by the Act to make The bye-laws that 
are contemplated by the Act can be 
merely those which govern the internal 
management, business or administration 
of a society. They may be binding 
between the persons affected by them, 
but they do not have the force of a 
statute. In respect of bye-laws laying 
down conditions of service of the em- 
ployees of a society, the bye-laws would 
be binding between the- society and the 
employees just in the same manner as 
conditions of service laid down by 
contract between the parties. In fact, 
after such bye-laws laying down the 
conditions of service are made and any 
person enters the employment of a 
society those conditions of service will 
have to be treated as conditions accep- 
ted by’ the employee when entering 
the service and will thus bind him 
like conditions of service specifically 
forming part of the contract of service. 
The bye-laws that can be framed by a 
society under the Act are similar in 
nature to the articles of association of a 
company incorporated under the Com- 
panies Act and such articles of 
association have never been held to 
have the force of law”. 


Thus it is clear that the bye-laws of a 
Co-operative society have no higher statu 
than that of a contract entered in 

between the two parties. I am unable 

see any substance in the contention o 
Mr. Venugopal that these b,e-laws are 
not contracts entered into under the 
Indian Contract Act 1872, and therefore 
the provisions of section 74 of that Act 
cannot be applied in the present case. 
There is no such thing as a contract 
entered into under the Indian Contract 
Act, 1872, and a contract not so entered 
into. The Indian Contract Act 1872, 
lays down certain general principles 
regarding formation of contracts, per- 
formance of the contracts, the conse- 
quence of breach of contracts etc., as 
applicable to all kinds of contracts, 
Though the said enactment does not 
purport to deal exhaustively with an 
particular chapter or sub-division of the 
law relating to contracts or to cover the 
whole field of Contract Law, nonethe 
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less the extent to which provisions have 
been made in the Act, those provisions 
apply to all kinds of contracts. As a matter 
of fact, in a case like the present one, when 
1 

a person becomes a member of a co- 
operative society, he offers to become a 
member of the society only on the 
` understanding that he will be bound 
by the bye-laws of the society and 
once he is admitted as a member of the 
co-operative society, there comes into 
existence a concluded contract between 
the society and the said member in terms 
of the bye-laws. Therefore, there is no 
substance ‘in the contention of Mr. K. K. 
Venugopal, learned Counsel for the peti- 
-tioner. Once it is held that the bye- 
laws of the petitioner-society constitute a 
contract between the society on the one 
hand and its members like the first res- 
pondent on the other, naturally the law 
of contract in this behalf is attracted. 


6. Mr. M.S. Venkatarama Iyer, learned 
Counsel for the first respondent, con- 
tended that according to the principles 
of the law of contract, whenever a con- 
tract contains a stipulation as to payment 
ofa certainsum ofmoney by a person 
guilty of ‘breach of the contract to the 
other party, naturally the Court will have 
to consider whether such sum represents 
a genuine pre-estimate of damages or 
merely a penalty, and if it is a penalty, 
the Court is bound to refuse to enforce 
the stipulation for payment of penalty 
in the interests of public policy. No 
doubt, it is true that even when the parties 
have entered into a contract providing 
for a stipulation for payment of a penalty 
in the event of the breach of the contract, 
‘there is nothing to preclude the party 
in the breach from seeking the protection 
of the Court against enforcement of the 
stipulation for payment of the penalty, 
As pointed out by Lord Raddliffe in 
Bridge v. Campbell Discount Company Ltd.1: 


“If it does not amount to such a pre- 

estimate then it is to be regarded as a 

penalty, and I do not myself think that 

it helps to identify a penalty to describe 

it as in the nature of a threat ‘“‘end in 

lerrorem’? (to use Lord Halsbury’s 
e 





1. (1962) 1 Al E.R. 385 at 395. 
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phrase) in Lord Elphinstone v. Monkland 
Iron and Goal Copmany!, I do not find 
that description adds anything of 
substance to the idea conveyed by 
the word “‘penalty’’ itself, and it 
obscures the fact that penalties may 
quite readily be undertaken by parties 
who are not in the least terrorised by 
the prospect of having to pay them and 
yet are, as I understand it, entitled 
to claim the protection of the Court 
when they are called on to make good 
their promises. The refusal to sanc- 
tion legal proceedings for penalties is, 
in fact, a rule of the Court’s own, pro- 
duced and maintained for purposes 
of public policy (except where imposed 
by positive statutory enactment, as 
in 8 andg Wm. c. 11; 4 and 5 Anne 
c.16), The intention of the parties 
themselves is never conclusive, and 
may be overruled or ignored if the 
Court considers that even its clear 
expression does not represent ‘the real 
nature of the transaction’ or what 
‘in truth’ it is to be taken to be”. 


Thus, it is clear that the fact that th 
parties have agreed upon a particu 
sum to be payable by the party in brea 
to the other party is no ground for hold- 
ing that the party in breach must be 
compelled to pay the same to the oth 
solely on this ground. Hence, in English 
law, it had always been the task of the 
Court to find out whether the particular 
sum agreed upon in the contract, in such 
circumstances, was a genuine pre-estimate 
of the damages arrived at by the parties 
or a penalty provided for tn terrorem. 


7. Lord Dunedin in Dunlop Pneumatic 
Tyre Company Lid. v. New Garage and Motor 
Co. Ltd.* attempted to lay down various 
propositions, which were deducible from 
the decisions which ranked as authorita- 
tive as follows: 


1. Though the parties to a contract 
who use the words ‘penalty’ or ‘liqui- 
dated damages’ may pr.ma facie be 
supposed to mean what they say, yet 
the expression used is not conclusive, 
The Court must find out whether the 
payment stipulated is in truth a penalty 
or liquidated damages. This doctrine 





1, (1886) 11 A.C. 332. 
2. (1915),A.C. 79 [at 86-87. 
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may be said to be found passim in 
nearly every case. 


The essence of a penalty is a payment 
of money stipulated as in terrorem 
of the offending party; the essence of 
liquidated damages is a genuine 
covenanted pre-estimate of damage. 
““Gyldebank Engineering and Ship Build- 
ing Company v. Don Jose Ramos Yzquiredo- 
v. Castaneda, The question whether a 
sum stipulated is penalty or liquidated 
damages is a question of construction 
to be decided upon the terms and 
inherent circumstances of each parti- 
cular contract, judged of as at the time 
of the making of the contract, not as at 
the time of the breach. Public Works 
Commissioner v. Hills?, and Webster v. 
Bosanquet?, To assist this task of cons- 
truction various tests have been sug- 
gested, which if applicable to the case 
under consideration may prove helpful 
or even conclusive. Such are: 


It will be held to be penalty if the 
sum stipulated for is extravagant and 
unconscionable in amount in com- 
parison with the greatest loss that 
could conceivably be proved to have 
followed from the breach. (Illustration 
given by Lord Halsbury in Clydebank 
caset). 


(6) It will be held to be a penalty if 
the breach consists only in not paying 
a sum of money and the sum stipulated 
is a sum greater than the sum which 
ought to have been paid (Kemble v, 
Ferren*, This though one of the most 
ancient instances is truly a corol 

to the last test. Whether it had its 
historical origin in the doctrine of the 
common law that when A promised to 
pay Basum of money ona certain day 
and did not do so, B could only recover 
the sum with, in certain cases, interest, 
but could never recover further 
damages for non-timeous payment, or 
whether it was a survival of the time 
when equity reformed bargains merely 
because they were unconscionable 
—a subject which much exercised 
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Jessel, M. R. in Wallis v. Smith’ 
is probably more interesting than 
material. 


(c) There is a presumption (but no 
more) that it is penalty when a single 
lump sum is made payable by way of 
compensation, on the occurrence of one 
or more or all of several events, some 
of which may occasion serious and 
others but trifling damage’ (Lord 
Watson in Lord Elphinstone v. Monkland 
Iron and Coal Company)’. 


On the other hand : 


(d) It is no obstacle to the sum stipu- 
lated being a genuine pre-estimate 
of damage, that the consequences of 
the breach are such that to make pre- 
cise pre-estimation is almost an impos- 
sibility. On the contrary, that is just 
the situation when it is probable that 
pre-estimated damage was the true 
bargain between the parties (Clydebank 
case’, Lord Halsbury, Webster v. 
Bosanquet*, Lord Mersey.)’’. 


Though Mr, M.S. Venkatarama Iyer, rea- 
lised the position that the nomenclature 
given by the parties as “‘liquidated damage 
or penalty”, is not conclusive and in every 
case it is open to the Court and in fact it 
is the duty of the Court to decide whether 
the particular amount agreed upon bet- 
ween the parties really constituted a. 
genuine pre-estimate of damages or a 
penalty, still he contended, relying upon 
the decision of the Court of Appeal in 
Willson v. Love®, that the use of the word 
‘fine’ in the bye-law in question prima 
facie showed that it was intended to be a 
penalty and therefore the burden is on 
the petitioner-society to show that it was 
intended really to be a genuine pre- 
estimate of damages. Lord Esher, M.R., 
in Willson v. Love’, relied on by Mr. 
M.S. Venkatarama Iyer, has observed: 


“Therefore the parties have themselves 
called this sum a penalty. That cir- 
cumstances is not in itself decisive of 
the question. A succession of Judges 





have held that the use of the term 
I. 21 Ch.D. 24g 

2 11 AQ. 332 Š 

3. Fe A.G. 6 at p. 11 4 ° 

4. (1912) A.Q. 394 at p. 398. 

5. (I 1 QB. Bie: 
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‘pena'ty’ or ‘liquidated damages’ is not 
conclusive; but no case, I think decides 
that the term used by the parties 
themselves is to be altogether dis- 
regarded, and I should say that, 
where ithe parties themselves call the 
sum made payable a ‘penalty’ the onus 
lies on those who seek to shew that it 
is to be payable as liquidated damages”. 


I am of the opinion that none of these 
considerations has any relevancy to the 
law in India, in view of the specific 
provision contained in section 74 of the 
Indian Contract Act. 


8. The Supreme Court in Fatch Ghand v. 
Balkrishna Dass1, after extracting section 
J4 of the Indian Contract Act, has 
observed: 


“The section is clearly an attempt to 
eliminate the somewhat elaborate 
refinements made under the English 
common law in distinguishing between 
stipulations providing for payment of 
liquidated damages and stipulations 
in the nature of penalty. Under the 
eommon law a genuine pre-estimate 
of damages by mutual agreement is 
regarded as a stipulation naming 
liquidated damages and binding bet- 
ween the parties; a stipulation in a 
contract in terrorem is a penalty and 
the Court refuses to enforce it, awarding 
to the aggrieved party only reasonable 
compensation. The Indian Legisla- 
ture has sought to cut across the web 
of rules and presumptions under the 
English common law, by enacting a 
uniform principle applicable to all 
stipulations naming amounts to be 
paid in case of breach, and stipulations 
by way of penalty’’. 


In view of this pronouncement of the 
Supreme , Court, it is unnecessary to go 
into the! various decisions bearing on 
English law in this behalf and we shall 
have to consider the position as emerges 
from the provisions contained in the 
Indian Contract Act. Chapter VI of that 
Act under the caption, “Of the conse- 
quences of Breach of Contract’’, consists 
of three sections, namely, sections 73, 74 


1, (1964) 1 An.W.R. (S.G.) 60: (1964) 1 MLL. 
. (S.C.) 60 : S.G.R. 515: S.C,J. 
SSC ak BOR, rge Gat) 180) 
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and 75. It is necessary to extract those 
three sections in full for the purpose of 
appreciating the point involved in the 
present case. Those sections are: 


‘“7g, When a contract has been broken, 
the party who suffers by such breach is- 
entitled to receive, from the party who- 
has broken the contract, compensation 
for any loss or damage caused to him 
thereby, which naturally arose in the 
usual course of things from such 
breach, or which the parties knew, 
when they made the contract, to be- 
likely to result from the breach of it. 


Such compensation is not to be given. 
for any remote and indirect loss or 
damage sustained by reason of the- 
breach. < 


When an obligation resembling those- 
created by contract has been incurred 
and has not been discharged, any per-- 
son injured by the failure to discharge- 
it is entitled to receive the same com- 
pensation from the party in default, 
as if such person had contracted to- 
discharge it and had broken his con- 
tract. 


Explanation.—In estimating the loss or 
damage arising from a breach of con-- 
tract, the means which existed of 
remedying the inconvenience caused. 
by the non-performance of the con-- 
tract must be taken into account. 


74. When a contract has been broken, 
if a sum is named in the contract as the 
amount to be paid in case of such. 
breach, or if the contract contains any 
other stipulations by way of penalty, 
the party complaining of the breach. 
js entitled whether or not actual damage - 
or loss is proved to have been caused 
thereby, to receive from the 

who has broken the contract reasonable- 
compensation not exceeding the amount 
so named or, as the case may be the- 
penalty stipulated for. 


Explanation.—A. stipulation for increa-- 
sed interest from the date of default 
may be a stipulation by way of penalty. 


Exception.—When any person enters - 
into any bail-bond, recognizance or 
other instrument of the same nature,. 
or, under the provisions of any law, or- 
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under the orders of the Central Govern- 
ment or of any State Government, 
gives any bond for the performance of 
any public duty or act in which the 
public are interested, he shall be liable, 
upon breach of the condition of any 
such instrument, to pay the whole sum 
mentioned therein. 


Explanation—A person who enters into 
a contract with Government does not 
necessarily thereby undertake any 
public duty, or promise to do an act 
in which the public are interested. 


75. A person who rightfully rescinds 
a contract is entitled to compensation 
for any damage which he has sustained 
through the non fulfilment of the 
contract”. 


Thus, it will be seen that section 73 talks 
of compensation for any loss or damage 
caused to a party to the contract by the 
breach of the contract committed by the 
other party. Therefore, so far as section 
73 i8 concerned, a party to a contract can 

aim compensation from the other party 
who has broken the contract only if he 
proves that he has sustained loss or 
damage and that too only to the extent of 
such loss or damage suffered by him. 

his conclusion flows from the language 
used in the. section itself, namely, 
“compensation for any loss or damage 
caused to him thereby”. Similar is 
the expression used in section 75 too. 
That section refers to ‘“‘compensation for 
any damage which he has sustained 
through the non-fulfilment of the con- 
tract’. Consequently, both under sec- 
tion 73 and under section 75, a person 
will be entitled to recover compensation 
only if he has sustained loss or damage 
and the amount of compensation will be 
only to the extent of such loss or damage. 
On the other hand, section 74 is intended 
to meet a different situation altogether 
and it provides for a different conse- 
quence. That section clearly and cate- 
gorically states that the party complain- 
ing of breach is entitled to compensation, 
whether or not actual damage or loss is 
proved to have been caused by the breach 
of the contract. Again, as distinct from 
the use of the expression, ‘‘compensation 
for any loss or damage caused to him 
thereby” in section 73 and the use of the 
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expression “compensation for any 

which he has sustained through the 
non-fulfilment of the Contract” in section 
75: section 74 uses the expression, “‘reason- 
able compensation”. Therefore, sectio; 
74 is more or less in the nature’ of an 
exception to section 73. Hence, where 
a case falls within the scop? o 
section 74, a claimant will be en- 
titled to reasonable compensation, irres- 
pective of the fact whether actual loss, 
or damage is proved to have been caused 
to him or not. However, section 74 will 
apply only if in the contract a sum has 
been named as the amount to be paid in 
case of breach or if the contract contains 
any other stipulation by way of penalty. 
If this test is not satisfied, section 74 will 
not be attracted. When this test is 
satisfied and section 74 is attracted, the 
reasonable compensation cannot exceed 
the amount named in the contract or the 
penalty stipulated for. In other words, 
in such circumstances, the amount named 
in the contract or the penalty stipulat 
for will be the maximum which a party 
will be entitled to by way of reasonable 
compensation. From the very nature of 
the case, it is the duty of the Court to 
assess and arrive at the reasonable com- 
pensation and if the reasonable compen- 
sation so arrived at exceeds the sum 
named in the contract or the penalty 
stipulated for, the successful party will 
be entitled only to.the sum so named or 
the penalty stipulated for. On the other 
hand, if the reasonable compensation 
arrived at by the Court is less than the 
sum so named in the contract or the 
penalty stipulated for, the successful 
party will be entitled to the amount 
assessed by the Court. 


9. Hence a combined reading of sections 
73 and 74 of the Indian Contract leads to 
the following result: ° 


Whenever a contract has been broken, 
the party who has suffered by such breach 
is entitled to recover from the party in 
breach, compensation for loss or damage 
caused to him by such breach. This 
naturally assumes that the claimant 
has suffered loss or damage and therefore 
before claiming anything by way of com- 
pensation, he must prove that , has 
suffered loss or damage. The quantum 
of compensation will depend upon the 


iT] 


extent of the loss or damage caused to 
him and in other words, the compensa- 
tion will be only to cover the loss or 
ge suffered by him. This will be 
the position in respect of a contract 
where the parties themselves have not 
mentioned any amount as being the 
amount payable in the event of a breach 
or have not stipulated for payment of 
any penalty. On the other hand, where 
the parties to a contract have named an 
jamount as being payable in the event of 
a breach or stipulated for payment of 
penalty, the party not in breach will be 
entitled to recover from the party in 
breach a reasonable compensation 
and for recovering this reasonable 
compensation, it is not necessary for 
the claimant to prove that he has actually 
suffered any loss or damage. ‘The reason- 
able compensation to be awarded by 
ithe Court cannot exceed the amount 
named by the parties to the contract or 
the penalty stipulated for, the same being 
treated to be the maximum to which the 
arty not in breach is entitled. 


10. No decision of any Court was 
brought to my notice interpreting the 
above provisions differently. Bhai Panna 
Singh and others v. Firm Bhai Arjan Singh- 
Bhajan Singh-Surjan and another’, is a 
decision of the Privy Council. In that 
case, the contract provided for payment 
of a sum of Rs. 10,000 as damages, and 
a claim for that amount was made, 
Dealing with that situation, the Privy 
Council observed: 


“The effect of the Indian Contract 
Act of 1872, section 74, is to disentitle 
the plaintiffs to recover simpliciter the 
sum of Rs, 10,000 whether penalty or 
liquidated damages. The plaintiffs 
must prove the damages they have 
suffered. The only evidencé of loss is 
that of the loss on re-sale by Rs. 1,000.” 


After referring to this judgment of the 
Privy Council as well as other decisions a 
Bench of the Lahore High Court in 
Mool Chand Behari Lal v. S. D. Ghand and 
Company?, observed: 








‘On a review of all these authorities, I 
think it is quite clear that whether some 





e 
I. pEMLJ- 323 : 117 1.0. 485 : ATR. 
1929 P.C. 179. 

2. ALR. 1947 Lah. 112. 
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amount is paid by way of earnest money 
or kept in deposit for the due per- 
formance of any obligation under the 
contract, it is always for the Court to 
determine what amount if any, would 
be ‘reasonable compensation’ under 
the circumstances of a particular case. 
Section 74 is applicable in all cases 
where a sum’is fixed as the amount 
payable in case of breach, regardless 
of the fact whether any actual loss was 
or was not caused. If the Court 
considers that the sum named is not 
excessive or unreasonable it shall allow 
it, or otherwise reduce it to the figure 
it considers reasonable to allow. In 
cases where there is no data to estimate 
the amount of damages actually caused, 
the discretion of the Court is unfe tered 
in allowing what it considers ‘reasonable 
compensation’, subject, of course, 
to the maximum fixed by the par- 
ties. Where a party asserts that 
the amount mentioned as payable 
in case of a breach, is a ‘ genuine 
pre-estimate of damages’, calcu- 
lated by the contracting parties, 
and should not on that account be 
disturbed, it might be established that 
this is so and the Court, if satisfied, 
will adopt it as reasonable compen- 
sation to be awarded. But the final 
say is with the Court and not with the 
litigant’’. 


In Hardip Singh v. Messrs. Hira Films}, 
a Bench of the Punjab High Court had 
this to say on the subject: 


“ This section (section 74 of the Indian 
Contract Act) relates to contracts 
wherein on breach thereof liability to 
pay a specified amount as damages is 
mentioned or there is a stipulation by 
way of penalty. The section lays 
down that the person entitled to get 
damages is to receive reasonable com- 
pensation not exceeding the amount 
specified in the contract. What is 
reasonable compensation in a given case 
depends on the facts and circum- 
stances of each case and to determine 
it a Court must take into consideration 
the entire material on the record 
and also consider the circumstances 
of the case. This section does not 


1, ALR. 1960 Punj. 637. 
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make any distinction between the 
amount mentioned in the contract as 
liquidated damages based on genuine 
pre-estimate or as a security for due 
performance thereof. 


In either case it is incumbent on Courts 
of law to compute reasonable compen- 
sation and it is not for the parties 
concerned to determine the figure. 
If the amount of reasonable compen- 
sation exceeds the amount mentioned 
in the contract then the amount 
so mentioned therein must be treated 
as reasonable. Now this amount may 
have been fixed by the parties as a 
genuine pre-estimate of the loss or it 
may be that the amount fixed is an 
essential term of the contract and the 
parties may not have entered into 
agreement at all if the compensation 
had not been fixed at that figure or 
the amount may have been fixed as 
limiting the liability of the guilty 
party where actual damages are expec- 
ted to exceed that There is no 
reason why Courts should not take 
those factors into consideration when 
calculating reasonable compensa- 
tion. After all it is hardly ever (sic) 
that reasonable compensation can be 
calculated with mathematical exact- 
ness and in a given case Courts may 
well come to the conclusion that the 
amount mentioned in the contract as 
damages represents reasonable com- 
pensation in the circumstances of the 
case. It is, however, clear that in all 
cases covered by section 74, Indian 
Contract Act, the amount is tō be 
decreed as reasonable compensation and 
not by virtue of its mention in the 
contract. 


It is obviously for the party claiming 
compensation to bring the necessary 
material on the record. Section 74 
lays down that it is the duty of Courts 
to award reasonable compensation even 
when the aggrieved party has failed 
to prove that it had suffered any actual 
damage of loss, In such a case I take 
it that the Courts will award nominal 
or in flagrant cases even substantial 
compensation. It therefore, follows that 
in substance the only effect of 
naming a sum as compensation in a 
contract is that the decree is in no case 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


to exceed that amount which operate 
as a maximum in the case”. 


Consequently, my conclusion is that, 
having regard to the express ; 
contained in section 74 of the Indian} 
Contract Act and the various decisio 
of the Courts referred to above, in 
case to which section 74 of the Indi 
Contract Act applies, the party claimi 
compensation need not prove that he 
actually suffered any loss or damages, 
he is entitled to claim reasonable com~: 
pensation solely because breach of the: 
contract has been committed by the other’ 
party and the parties themselves ha 
agreed to the payment of a par 
sum, whether it is called ‘damage’ o 
‘penalty’ in the event of a breach and tha 
the only restriction which the law im 

is that the reasonable compensation t 
be assessed or computed by the Co 
cannot exceed the amount agreed to b 
the parties, whether by way of 

or by way of penalty. To contend that 
even in such circumstances, the party 
claiming compensation must prove that 
he has actually suffered loss or damage is 
to fly at the face of the express language- 
contained in‘ section 74 of the Indian. 
Contract Act and to ignore the same 
altogether. If the plaintiff actually 
proves the extent of loss or damage sus-- 
tained by him as a, result of the breach. 
committed by the other party, it would. 
certainly constitute relevant material, 
to be taken into account by the Court. 
in assessing the reasonable compensation. 
But it is far different from saying that he- 
is not entitled to any compensation at 
all unless he proves that he has actually 
sustained loss or damage. Where it is. 
established that the plaintiff has not 
suffered any loss or damage at all, 
the Court may not award him any subs-. 
tantial amount. But that is far different 
from denying him the right to claim: 
reasonable compensation as provided for- 
by section 74 of the Indian Contract Act 
on the ground that he has not actually 
suffered any loss or damage. ‘This con- 
clusion of mine derives support from. 
the following observations of the Supreme- 
Court in Fateh Chand v. Balkishan Dast 
referred to already: < 














1, (1964) 1 S.Q.J. 187 : ATR. 1963 SU. 


1405 at 1411. 
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“The measure of damages in the case 
of breach of a stipulation by way of 
penalty is by section 74 reasonable com- 
pensation not exceeding the penalty 
stipulated for. In assessing damages 
the Court has subject to the lim t 9 ‘the 
-penalty stipulated jurisdiction to award 
‘such compensation as it deems reaso- 
nable having regard to all the cir- 
‘cumstances of the case. Jurisdiction 
of the Court to award compensation 
in case of breach of contract is un- 
‘qualified except as to the maximum 
stipulated; but com tion has to 
be :easonab’e an that imp? ed 
upon the Court d.ty to award 
compensation according to settled 
principles. The section undoubtedly 
says that the agerieved party 
js entitled to rec:ive compen- 
ation from the party who has broken 
the contract whether or not actual 
damage or loss is proved to have 
been caused by the breach. Thereby, 
it merely dispenses with proof of 
“actual loss or damage’; it does not 
justify the award of compensation 
when in consequence of the breach 
no legal injury at all resulted because 
compensation for breach of contract 
can be awarded to make good loss 
or damage which naturally arose in 
the usual course of things. or which 
the parties knew when they made the 
contract, to be likely to result from 
the breach.” 


ax, If the impugned order of the 
second respondent Tribunal is examined 
against the background of the above 
legal position. it clearly follows that the 
‘Tribunal committed errors of law 
apparent on the face of the -re- 
cord. In the first place the Tribunal 

ressed its view that Bye-law No. 39 
of the bye-laws of the petitioner is not 
in conformity with section 74 of the 
Indian Contract Act and that it cannot 
be legally upheld. I am ‘of the opinion 
that this view of the Tribunal is incorrect. 
Section 74 of the Indian Contract Act 
itself contemplates and takes into 
account the parties to a contract stipula- 
ting for payment of penalty in the event 
of a breach of the contract. Therefore, 
any stipulation contained in a contract 
providing for payment of penalty in the 
case of a breach cannot be said to 
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be contrary to section 74 of th 
Indian Contract Act and therefore th 
question of such provision not bei 
legally upheld cannot possibly arise. 
All that section 74 of the Indian Contract 
Act says is that with reference to such a 
contract, the aggrieved party will be 
entitled only to a reasonable compensation 
which in no case can exceed the penal 
stipulated for in the contract itself. 
This is the first error of law which the 
second respondent-Tribunal has com- 
mitted. 


12. The second error of law is found in 
the conclusion of the Tribunal. The 
Tribunal has stated that the petitioner 
herein has to factually prove that 
it has sustained damages due to the 
breach committed by the other party and 
unless it proves that it has actually sus- 
tained damages and further proves the 
extent of the damages suffered by it, it will 
not be entitled to claimany compensa- 
tion from the first respondent herein, 
This again is clearly opposed to the pro- 
visions of section 74 of the Indian Contract 
Act, as pointed out above. Section 74 
of the Indian Contract Act, categorically 
states that in a case to which that section 
applies, the aggrieved party willbe entit 
led to a reasonable compensation irrespec 
tive of the fact whether he has actually 
suffered any loss or damage or not. 
Therefore, from both these points of view 
the conclusion of the Tribunal is errone- 
ous and the order of remand based on 
such erroneous assumption of law can- 
not be sustained. 


1g. In my opinion, the duty of the 
Tribunal is to see whether the sum of 
Rs. 25 per tonne mentioned in Bye-law 
No. 39 can be said to be a ‘reasonable 
compensation’ taking into account all 
the circumstances of the case. If the 
second respondent-Tribunal comes to 
the conclusion that the said sum of 
Rs. 25 per tonne is a reasonable compen- 
sation, no further question will arise and 
the petitioner will be entitled to recover 
the same from the first respondent. Even 
if the second respondent-Tribunal comes 
to the conclusion that the reasonable 
compensation will be in excess of the sum 
of Rs. 25 per tonne mentioned in Bye- 
law No. 39, then also no further question 
will possibly arise and the petitioner here- 
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in will be entitled to the sum of Rs. 25 
per tonne only as mentioned in Bye-law 
No. 39. Only if the Tribunal comes to 
the conclusion that the sum of Rs. 25 
per tonne fixed in Bye-law No. 39 is in 
excess of the reasonable compensation, 
the question of assessing the quantum of 
compensation will arise, and that has to 
be determined with reference to all the 
circumstances of the case. 


14. It is in this context I wanted to refer 
to one more error which the second res- 
pondent-Tribunal has committed. The 
Tribunal has pointed out that the peti- 
tioner must show that the Mills did not 
get the required quantity of sugarcane 
for crushing every day or that the Mills 
had to be closed in advance of the usual 
period of operation for want of sugarcane 
and if sugarcane had been purchased 
from third parties and for higher rates, 
the petitioner must show that such sugar- 
cane had been purchased and that thereby 
the Mills had to incur losses and that 
without adducing proof of any of those 
things, it is not open to the petitioner to 
ask for decrees or awards against first 
respondent and others merely on the 
ground that they had not honoured their 
commitments as per the bye-laws and 
merely on the ground that the bye-laws 
provide a certain amount as penalty 
leviable on the defaulting members, 
In so stating, in addition to committing 
the errors which I have already referred 
to, the second respondent-Tribunal has 
committed another error. The Tribunal 
construed Bye-law No. 39 in isolation ag 
if it constituted an independent con. 
tract between a buyer and a seller. The 
question of the aggrieved party purchasing 
the goods in open market and thereby 
suffering losses will arise only in a con- 
tract for sale and purchase. Here, Bye- 
law No. 39 is only a term in a contract 
entered into between the society and its 
members, the entirety of the bye-laws 
constituting the contract. Therefore, for 
the purpose of arriving at a conclusion as 
to what would be the reasonable compen- 
sation to which the society will be 
entitled, on’ the admitted case of a breach 
on the part of the first respondent, the 
Tribunal should prominently bear in 
mind this fact, namely, that the entirety 
of the bye-laws constituted the contract 
between the petitioner-society and the 
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first respondent conferring rights and 
imposing obligations and governing their 
relations and Bye-law No. 39 is only one 
of the terms of the contract. The bye- 
laws of the sociéty make it clear that 
only a person who owns or cultivates lands 
fit for sugarcane cultivation is eligible 
for admission as a member. The bye- 
laws also provide for the board of directors 
of the society giving money advances to 
members not exceeding Rs. 500 per acre 
of their lands planted with sugarcane for 
supply to the society and that money 
being recovered in a particular manner, 
The bye-laws further provide for sharing 
of the net profits of the society in a parti- 
cular manner and also provide for several 
other facilities to be made available to 
the members concerned. Bye-law No. 39 
having imposed an obligation on the 
Sugarcane grower member to supply 
cane to the society at the rate mentioned 
therein, Bye-law No. 40 imposes an 
obligation on the board of directors to 
buy outright the sugarcane delivered to 
the society by the members in accordance 
with Bye-law No. 39 at the price, if any, 
fixed by the Government or where no 
price has been fixed by the Government, 
at the rate fixed by the board with refer- 
ence to the prevailing market rate. One 
other thing that should not be ignored 
is that the petitioner happens to be a co- 
operative society and the profit earned or 
the loss sustained by the society will have 
to be ultimately shared by the members of 
the society and by the default committed 
by one or more of the members in the 
performance of their obligations under 
Byc-law No. 39, the other members should 
not be subjected to loss or difficulties. 
The second respondent-Tribunal itself hag 
pointed out that the Government of 
Madras, the Industrial Investment Corpo- 
ration and some banks had advanced 
huge amounts to the petitioner and that 
unless all the members contribute their 
due quota of sugarcane to enable the 
Mills to work regularly year after year, 
the Mills would not be able to dis- 
charge the liabilities. It was also pointed 
out that the cane was being purchased at 
Rs. 55 per tonne and therefore the amount 
of Rs. 25 per tonne would not have beer 
a genuine pre-estimate of damages. But 
the Tribunal forgot to note that this 
amount of Rs. 25 per tonne fixed in Bye- 
law No. 39 is irrespective of the price 
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of the ugarcane and even when the 
price of sugarcane goes up, still it is the 
the amount of Rs. 25 per tonne that will 
be recoverable by the society. One 
other aspect of the matter is that Bye-law 
No. 39 merely enables the board of 
directors: to recover compensation of 
Rs. 25 per tonne and taking into account 
all the circumstances of a particular year 
the hoard of directors may not claim 
anything}in that year or may claim a 
sum less than Rs. 25 per tonne. As far 
as the present claim for Rs. 25 per tonne 
is concerned, the affidavit filed in support 
of this writ petition points out that the 
amount was originally fixed at Rs. 10 in 
the bye-law in question and since it was 
found that ‘it was not sufficient to cover the 
loss sustained by the society, the apace 
at its general body meeting on 20 
August, 1965, passed a resolution un- 
animousdy to enhance the amount from 
Rs. 10 to Rs. 25 per tonne. The affida- 
vit further points out that for the year 
1966-67 ithe petitioner-society suffered 
a loss of Rs. 7,07,551-18 (said to be a 
tentative figure) and for the year 1967-68 
it suffered a loss of Rs. 9,20,874-73 (said 
to be tentative figure). All these factors 
should be taken into account in coming 
to the conclusion as to what would be 
the reasonable compensation to which the 
petitioner-society will be entitled, in 
respect of the breach committed by the 
first respondent with reference to Bye- 
law No. 39. 


15. It should be also be noticed that 
the bye-law in question might have pro- 
vided for the payment of Rs. 25 per tonne 
as comp2nsation or fine for breach com- 
mitted Ey a member, Only because the 
precise d:termina‘ion of the ac ual loss 
or damaze tha- woild bs caused to the 
society was impossible. When, out of 
the num-rous members of the society, one 
or ‘wo alone commits or commit defa ilt 
with reference to Bye-law No. 39, it may 
be that ):h> society bas not suffered an 

loss by such d:fault. On the oiher hand, 
if several of the members commit breach 
of their ob'ication under Bye-law No. 39, 
the loss) suffered by ihe society may. be 
subs‘antial. In such a case it will be 
impowiple for the society to establish 
the actual loss of damage sustained by 
it wich reference to the breach commit- 
ted by each one of the membzrs ind pen- 
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dently. The society can claim compen- 
sation only from each one of ihe members 
individually wi-h reference to the breach 
committed b; him and cannot claim any 
compensation collectively against all ihe 
memb:rs who are guilty of ihe breach. 
All these circums‘ances may be indica- 
tive of the difficulty of es‘ablishing the 
actual loss or damage caused to the 
society by the breach committed by any 
one member. Mr. M. S. Venka‘arama 
Iyer, learned Counsel for the first res- 
pondent, contend:d that the society 
must prove the loss or damage sus‘ained 
by it, as a result of the breach committed 
by several of the members of the society 
and apportion the loss as between the 
several members and the loss so appor- 
tioned alone can be recovered from the 
first respondent herein. I am 1 nable to 
accept this contention and there is noth- 
ing in law to support such a contention. 
As Lord Dunedin has pointed out in 
Dunlop Pneumatic Tyre Company Lid. v. 
New Garage and Motor Co. Lid.1, which 
I have extractcd already: 


“It is no obstacle to the sum stipulated 
bzing a genuine pre-estimate of damage, 
that the consequences of the breach 
are such that as to make precise pre- 
estimation almost an impossibility. 
On the contrary, that is just the si‘ua- 
tion when it is probable that pre- 
estimated damage was the true bargain 
beiween the parties”. 


In that case, the Dunlop Company sup- 
plied tyres to the defendants under an 
agreement head:d “Price Maintenance 
Agreement”, by which the defendants 
bound themselves not to tamper -with 
the marks on the goods, not to sell or 
offer the goods to any private cus‘omers 
or to any co-operative society at less 
than the apdellant’s current list prices, 
nvt to sup, ly to persons whose supplies 
the appellants had d:-cidsd to suspend, 
not to exhibit or export wihout the con- 
sent of the anpellants, and to pay the sum 


-of 5£ by way of liquidaicd damages for 


every tyre, cover, or tubz sold or offered 
in breach of the agreement. It was held 
in that case that the sum of 5£ was liqui- 
dated damages and that the plaimiffs 
were entitled to recover the same. Really 





1, (1915) A.C. 79. 
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“speaking, if the defendants had sold any 
tyre or tube or cover below the listed 
‘Price, the plaintiffs had not actually 
suffered any damage because they had 
received the price from the defendants. 
But the damage consisted in underselling 
their product and their trade reputa- 
tion being affected. In such a situation, 
it would be impossible to make a precise 
-stimate of the actual damage or loss 
sustained by the Dunlop Company. It 
is because of this Lord Dunedin, pointed 
out: 


“But though damage as a whole from 
such a practice would be certain, yet 
damage from any one sale would be 
impossible to forecast. It is just, there- 
fore, one of those cases where it seems 
quite reasonable for parties to contract 
that they should estimate that damage 
at a certain figure, and provided that 
figure is not extravagant there would 
seem no reason to suspect that it is 
not truly a bargain to assess damages, 
but rather a penalty to be held in 
terrorem’. 


It is because of the features mentioned 
above, Lord Atkinson, also pointed out : 


“In the sense of direct and immediate 
loss the appellants lose nothing by 
such a sale, It is the agent or dealer 
who loses by selling at a price less 
than that at which he buys, but the 
appellants have to look at their trade 
in globo, and to prevent the setting up, 
in reference to all their goods any- 
where and everywhere, a system of 
injurious undercutting’’. 


Similarly Lord Mersey, in Webster v. 
Bosanquet}, pointed out: 


“When making the contract it was 
impossible to foresee the extent of the 
injury which might be sustained by the 
plaintiff if sales of tea were made 
to third parties without his consent. 
That such sales might seriously affect 
his business was obvious, and the very 
uncertainty of the loss likely to arise 
made it most reasonable for the parties 
to agree beforehand as to what the 
damages should be. And, furthermore, 
it is well-known that damages of this 


1, (1912) AC. 394 at 398. 
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kind, though very real, may be difficult 
of proof, and that the proof may 
entail considerable expense’’. 


Tindal, G.J., in Kemble v. Faren}, said : 


“We see nothing illegal or unreason+ 
able in the parties, by their mutual 
agreement, settling the amount of 
damages, uncertain in their nature, at 
any sum upon which they may agree”, 


In the present case also, though it is 
certain that the petitioner society will 
suffer losses as a consequence of several 
members of the society not honouring 
their commitments under Bye-law No. 39, 
it may be difficult to establish the actual 
loss or damage sustained by the petitioner 
society by the default committed by 
any one single individual member. It is 
precisely this aspect of the matter that 
has to be borne in mind by the second 
respondent-Tribunal in determining what 
would be the reasonable compensation 
the petitioner-society would be entitled 
to. 


16. In this context, it is interesting to 
note the following statement contained 
in the Law of Contract, Cheshire and 
Fifoot, Seventh Edition, at page 565 : 


“Tn conclusion, it is well to heed the 
salutary warning of Diplock, L.J., in 
Robophone Facilities Ltd. v. Blank?, 
that: 


The Court should not be astute to 
descry a penalty clause in every pro- 
vision of a contract which. stipulates 
a sum to be payable by one party to 
the other in the event of a breach by 
the former ”. 


Such a stipulation reflects good business 
sense and is advantageous to both 
parties. It enables them to envisage 
the financial consequences of a breach; 
and if litigation proves inevitable it 
avoids the difficulty and the legal costs, 
often heavy, of proving what loss 
has in fact been suffered by the 
_ innocent party’’. 
17. Considering all these circumstances, 
I am of the opinion that the second 
respondent Tribunal committed afi error 


1. 6 Bing. at 148, 
2. (1966) 1 W.LR. 1428 at 1447. 
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of law in remanding the matter to the 
Co-operative Sub-Registrar with the 
direction that the petitioner society must 
prove that it had factually suffered loss 
or damage and then further prove the 
extent of such loss or damage and it 
can recover only the compensation for 
such loss or damage suffered by it. On 
the other hand, the legal position is that 
the second respondent will have to 
consider, with reference to all the cir- 
cumstances of the case, whether the 
sum of Rs. 25 per tonne provided for 
in Bye-law No. 39 and claimed by the 
society constituted reasonable compen- 
sation to which the petitioner society 
is entitled because of the breach com- 
mitted by the first respondent. If the 
second respondent comes to the con- 
clusion that the said sum of Rs. 25 
per tonne is a reasonablè compensation, 
it will have no alternative but to dismiss 
the appeal of the first respondent. 
Equally, if the second respondent comes 
to the conclusion that the reasonable 
compensation will be only in excess of 
Rs. 25 per tonne, then also it will 
have no alternative but to dismiss the 
appeal of the first respondent. Only 
if the second respondent comes to the 
conclusion that the reasonable compen- 
gation to which the petitioner is entitled 
will be less than Rs. 25 per tonne, it 
will be justified in interfering with the 
award of the Co-operative Sub-Registrar 
and decreeing the claim of the petitioner 
to the extent of the reasonable compensa- 
tion determined by it. Whether the peti- 
tioner led any evidence to prove the 
extent of the actual damage or loss suffer- 
ed by it or not could not have been the 
subject-matter of grievance of the first 
respondent, because all that the petitioner 
would be entitled to is only a reasonable 
compensation, in the determination of 
which the actual damage or loss suffered 
by the petitioner will only be a factor to 
be taken note of. Whether the remand 
in the present case is called for or not 
will have to be decided by the second 
respondent only after a consideration of 
all these aspects of the matter. 


18. I am unable to accept the argument 
of Mre Venugopal, that the principles 
contained in section 74 of the Indian 
Contract Act, cannot be applied to the 
|Bye-law in question, Section 74 of the 
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Indian Contract Act, constitutes the law 
of the land in this behalfand every Court, 
every Tribunal and every Arbitrator ha 
to apply that law and none can ignor 
or by pass that law. As a matter of fact, 
section 1 of the Indian Contract Act, 
itself provides: 


. “Nothing herein contained shall affect 
the provisions of any Statute, Act or 
Regulation not hereby expressly repea- 
led, nor any usage or custom of trade, 
nor any incident of any contract, not 
meent with the provisions of this 

ct’. 


In view of this, if the incident of Bye-law 
No. 39 is not consistent with section 74 of 
the Indian Contract Act, then naturally 
that section will affect the same. As I 
have pointed out already, section 74 of the 
Indian Contract Act, actually contempla- 
tes a contract containing a stipulation for 
payment of penalty and provides that 
even in such cases the aggrieved party 
will be entitled only to a reasonable 
compensation not exceeding the penalty 
so stipulated. Therefore, neither the Co- 
operative Sub-Registrar nor the second 
respondent Tribunal can ignore section 74 
of the Indian Contract Act, and the 
same is binding on them. I have already, 
held that there is no question of Bye-law 
No. 39 being illegal and the only question 
is the enforcement of that Bye-law in 
accordance with the provisions contained 
in section 74 of the Indian Contract Act. 


xg. In view of this conclusion, I hold 
that there is no substance in the contention 
of Mr. Venugopal that neither the Co- 
operative Sub-Registrar nor the Tribunal 
had jurisdiction to go into the validity 
of the Bye-law. This is apart from the 
fact that the Bye-law constituted only a 
contract and every Tribunal will have 
to decide the effect and incident of the 
contract in accordance with the law of 
the land. 


zo. For the same reason, the first res- 
pondent cannot be precluded from con- 
tending that the petitioner herein would 
not be entitled to recover a sum of Rs, 25 
per tonne simpliciter and would be enti- 
tled to claim only a reasonable compensa- 
tion as provided for in section 74 of the 
Indian Contract Act. 
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21. In the above circumstances, the 
writ petition is allowed and the impugned 
order of the second respondent Tribunal 
is quashed. The result of this will be 
the Tribunal will have to restore the 
appeal of the first respondent to its file 
and dispose it of afresh in accordance 
with law and inthe light of this judg- 
ment, ‘There will be no order as to costs, 


S.J. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Ramaswami, `F: 
K. Ramakrishna Pillai ., 


v, 


Appellant* 


P. Ponnayyan Nadar Respondent. 


Tort—Damages—Cutting tyres of lorry — 
Damages—Ascertainment—No evidence as to 
the value of the old tyres at the tims of injury 
—Entitled to replacement cost of new tyres. 


Though the normal measure of damages 
caused to an article is the value of the 
article at the time of damage, such dama- 
ges are ascertained at the replacement 
cost of the thing damaged where no 
market exists in which such prices can 
be ascertained, 


Where there was no evidence as to what 
would have been the value of the tyres of a 
lorry when they were cut and j 
and it was found that the tyres could not 
be put to their original condition and 
could not be repaired also with reasona- 
ble safety, the replacement cost of the 
tyres must be awarded as damages. Such 
replacement cost will be the cost of new 
tyres as the depreciated value of the old 
tyres when the damage was caused could 
not be ascertained with any amount of 
reasonable certainty. [Para, 2.] 


Appeal against the Decree of the District 
Court, Kanyakumari at Nagercoil, in 
Appeal Suit No. 409 of 1969, preferred 
against the Decree of the Court of the 
District Munsif of Kuzhiturai in Original 
Suit No. 414 of, 1965. 





* S.A. No. 1715 of 1971. 
Ist February, 1973. 
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P. Ananthakrishnan Nair and T.R. Raja- 
gopalan, for Appellant. 


S. Padmanabhan, for Respondent. 
The Court delivered the following 


JupcMENT:—The defendant is the appel- 
lant. The suit was filed by the respondent 
for the recovery of a sum of Rs. 4,852 as 
damages, caused by the defendant to the 
plaintiff’s lorry, The defendant was found 
by both the Courts below guilty of 
wilfully cutting the five tyres of the lorry 
and breaking three head-lighis, two park- 
ing head-lights, wind screen glass and 
the rear light of the plaintiff’s lorry. 
Though the learned Counsel for the 
appellant argued against this finding, it 
being a question of fact I am unable to 
interfere with that finding. The plaintiff 
claimed Rs. 3,100 for replacement of the 
five tyres and Rs. 1,742 for damages caused 
to the lights and wind screen, There is 
no dispute in this second appeal relating 
to the damages allowed for the lights 
and the wind screen, It is in evidence 
that the tyres which were cut by the 
defendant were not new tyres, but at the 
time of damages their buttons were almost 
half worn out. It is also in evidence that 
the damages caused to the tyres are such 
that they could not be further used. 
There was no evidence as to what could 
not be further used. There was no 
evidence as to what would be the value of 
the old tyres at the time when they were 
damaged. But the plaintiff let in evi- 
dence to prove the price of five new tyres 
and this has been found to be Rs. 3,100. 
The Courts below have decreed the suit 
for Rs. 3,100 for damages caused to the 
tyres. The learned Counsel for the appel- 
lant contends that the plaintiff is entitled 
to only damages for the loss sustained and 
not a restitution of the tyres themselves. 
According to the learned Counsel, the 
plaintiff would be entitled only to the 
depreciated value of the tyres as on the 
day when the damage was caused and not 
entitled to a replacement value as has 
been decreed by the Courts below. 
Normally, only in the case of conversion 
the market value of the thing lost is given 
as damages. But in the case of a tortious 
act the plaintiff would be entitled eto full 
compensation for restoring the thing 
damaged to its original condition. But 
the difficulty arises in cases where the . 
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restoration of the thing damaged to its 
original condition is not possible, In 
Winfield on Tort, Seventh Edition, at 
page 789 we find the following passage: 


“Where property is totally destroyed as 
a result of the defendant’s tort the nor- 
mal measure of damage is its value at 
the time and place of the destr iction, 
and this is so even if the plaintiff has 
only a limited interest in the property 
destroyed. In principle the plaintiff is 
entitled to such a sum of money as would 
enable him to purchase a replacement at 
the prices prevailing at the date of 
destruction and where no market exists 
in which such prices can be ascertained, 
the tendency is to look to replacement 
cost,” 


2. Itis seen from this passage that though 
the normal measure of damage is the value 
of the article at the time of damage, 
normally such damage is ascertained at 
the replacement cost of the thing lost 
where no market exists in which such 
prices can be ascertained. In this case, 
though the tyres are stated to be very 
old, there is no evidence as to what would 
have been its value at the time when it 
was damaged. But, having regard to the 
finding that the damage was such as the 
tyre could not be put to its original condi- 
tion and could not be repaired also with 
reasonable safety, the plaintiff would be 
entitled to the replacement cost of the 
tyres. There is no dispute that if the 
plaintiff is entitled to the cost of new tyres 
the sum of Rs. 3,100 awarded by the 
Courts below is correct. Since in matters 
of this kind especially old tyres depre- 
ciated value at the time when the damage 
was caused could not be ascertained with 
any amount of reasonable certainty, the 
plaintiff Would be entitled to the value 
of the new tyres. The second appeal 
therefore fails and it is dismissed. There 
will be no order as to costs, 


No leave. 


-P.S.P. Appeal dismissed. 


JAYARAJ J. PONNUSWAMI (Raghavan, 7.) 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresENT:—V.V. Raghavan, F. 
K. Jayaraj os 


a 


Petitioner* 


P.M. Ponnuswami and another 
.« Respondents. 


Constitution of India (1950), Article 2247— 
Election—Panchayat Union Council—Vice- 
Chairmanship—Vote containing two cross marks 
—Whether valid vote—Scope of Article 227. 


In the election to the Vice-Chairmanship 
to a Panchayat Union Council, one of the 
votes had two cross marks set against the 
name of P, one over the other. 3} who 
also contested in the election contended 
that the said vote was not a valid one. 
The Election Tribunal declared the vote 
to be valid. 


Held: The rules relating to election did 
not show that there should not be more 
than one cross mark for the candidate in 
whose favour the vote was cast. In fact, 
two cross marks might have resulted from 
the folding of the ballot paper and the 
finding of the Tribunal that the disputed 
vote had been validly taken into account 
was a question of fact and the finding on 
the question of fact was correct and that 
finding could not be attacked in a revision 
petition under Article 227 of the Constitu- 
tion. [Para. 4.] 


Petition under Article 227 of the Consti- 
tution of India praying the High Court 
to revise the order of the Election Tribunal 
(Principal ‘District Munsif), Turaiyur, 
dated 17th December, $971 and made in 
Election Original Petition No. 30 of 1970. 


K. Sarvabhauman, for Petitioner. 
J. Stanislaus, for Respondents. 
The Court made the following 


Orver:—The petitioner in the Election 
Original Petition No. 30 of 1970, on the 
file of the Court of the Election Tribunal 
(Principal District Munsif), Turaiyur, 
is the petitioner herein. The revision 
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petition under Article 227 of the Constitu- 
tion of India is directed against the 
order of the Election Commissioner, reject- 
ing the petition seeking to declare the elec- 
tion of the first respondent to the office 
of the Vice-Chairman of the Thathian- 
garpet Panchayat Union Council as 
invalid. 

The petitioner’s case is that he and the 
first respondent contested for the Vice- 
Chairmanship of the Panchayat Union 
‘Council, Thathiangarpet, that after the 
counting of the votes the petitioner was 
announced to have secured 13 votes and 
the first respondent who originally secured 
12 votes, one of the votes on the further 
scrutiny was held to be valid with the 
result that both the petitioner and the 
first respondent secured 13 votes each and 
lots were cast and the first respondent was 
declared elected as the Vice-Chairman 
of the Panchayat Union Council. The 
present Election Original Petition out of 
which the Civil Revision Petition has 
arisen is filed to set aside the election on the 
ground that the disputed one vote con- 
tained 2 marks from which the voter could 
be identified, that the secrecy of voting has 
been violated and that the disputed vote 
should not have been taken into account 
in favour of the first respondent and that 
consequently the petitioner should be 
declared elected he having secured 13 
votes as against 12 votes of the first res- 
pondent. 


2. The first respondent filed a counter 
contending that after scrutiny and count- 
ing of the votes cast, both the petitioner 
and the first respondent were declared 
to have obtained 13 votes each and 
asper the Rules lots were cast and 
the first respondent became successful 
and consequently declared elected as Vice- 
Chairman, that no objection was raised 
by the petitioner until the lots were cast, 
that the petitioner, having taken a chance 
of getting elected as a result of casting of 
the votes, has filed the present Election 
Petition because he did not succeed finally, 


g. The Tribunal as a result of an elaborate 
enquiry came to the conclusion that in 
the ballot paper in question there are 
no marks other than the cross marks except 
the fact that two marks are set against the 
name of the first respondent one over the 
other perhaps as a result of folding the 
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ballot paper. The Tribunal also held that 
under the Rules the ballot paper con- 
taining the two marks cannot be declared 
invalid. In the result, the petition was 
dismissed. The present Civil Revision 
Petition is filed against the said order. 


4. The learned Counsel for the petitioner 
contends that the Tribunal erred in 
holding that the ballot paper containing 
the two marks is a valid one. In my 
view, the Tribunal has come to the correct 
conclusion. The Rules do not show 
that there should not be more than on 
cross mark for the candidates to who 
the vote is cast. In fact, two cross mar 
may have resulted from the folding o 
the ballot paper and the finding of th 
Tribunal that the disputed vote had bee 
validly taken into account is a question 
of fact and the finding on the question : 
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correct and that finding cannot be atta 
ched in a Revision Petition under Article 
227 of the Constitution. The Supreme 
Court in a series of cases has held that 
the jurisdiction of this Court under 
Article 227 of the Constitution is only 
administrative. 


5. The Civil Revision Petition, therefore, 
fails and is dismissed. There will be 
no order as to costs. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P.R. Gokulakrishnan, F. 


Petition dismissed. 


P.A. Arumugham Petitioner* 
v. 

National Palayakot Company, 
Madras .- Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section to (3) (c) 
(25)—Eviction petition—Additional accom- 
modation required by landlord—Appellate 
Authority discussing the sufficiency of accom- 
modation of landlord—Not the duty of Gourt— 
Alternate accommodation not available to tenant 
—Gannot be basis for rejecting landlord’s 
claim—Scope of section 25. 


The point involved in the appeal against 
the order of Rent Controller ordering evic- 





* C.R.P. No. 759 of 1971. 
237d March, 1973. 
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tion was whether the landlord required 
the portion in the tenant’s occupation bona 
fide for his additional accommodation. 
The Appellate Authority discussed the 
sufficiency of accommodation available 
to the landlord and held that the claim 
of the landlord was not bona fide. It also 
held that the tenant would be put to 
hardship, On revision, 


Held, the discussion made by the Appel- 
late Authority as regards sufficiency of 
accommodation for the landlord is outside 
the purview of the question at issue in 
this case. It is not for the Court to 
decide on the sufficiency of the accom- 
modation and base its conclusion as 
regards bona fides of the claim on the 
decision as to sufficiency or insufficiency 
of accommodation available to the land- 
lord. [ Para. 13.] 


The problem of getting alternative accom- 
modation (for the tenant) cannot be taken 
as a relevant ground for rejecting the 
claim of the landlord. Once the landlord 
bona fide requires the portion in the 
occupation of the tenant for his additional 
accommodation the fact that the tenant 
cannot get an alternative accommodation, 
alone, cannot be the basis to reject the 
landlord’s claim. [Para. 15.] 


Section 25 of Madras Act(XVIII of 1960) 
is wide enough in giving power to this 
Court for the purpose of satisfying itself 
as to the legality, regularity or propriety 
of the order of or proceeding before the 
Courts below. [Para. 16.] 


The claim made by the landlord was 
bona fide and satisfied the requirements 
of section 10 (2) (c) of the Madras Build- 
ings (Lease and Rent Control) Act. 
[Pura. 16] 


Cases referred to:— 


Subramanya Iyer v. Lakshmana Ayyar, (1949) 
2 M.L.J. 784: A.I.R. 1950 Mad. 366; 
N. Sampath Chetty v. S.V. Bapulal, (1967) 
1 M.L.J. 289; Mohammed Jaffar v. Pala- 
niappa Chettior, (1964) 1 M.L.J. 112; 
Kanwar Behari v. Vidhya Devi, A.I.R. 1966 
Punj. 481; Davey v. Subramania Iyer, (1953) 
2 M.L.J. 625: A.I.R. 1954 Mad. 514. 


Petition ander section 25 of Madras Act 
XVIII of i960 praying the High Court to 
revise the order of the Court of Small 
Causes (IV Judge) Madras, and made in 
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H.R.A. No. 820 of 1970 dated 4th March, 
1971 (H.R.C. No. 3133 of 1968 dated 
21st August, 1970 Court of Small Causes 
(VI Judge), Madras.) 


K.S. Desikan, K. Swamidurai, D. Badradu 
and O. Jose Ukkur, for Petitioner. 


A. Sundaram Iyer, S. Sethuratnam, T, Soma- 
sundaram and A.S, Venkatachalapathy, for 
Respondent. 


The Court delivered the following 


Jupomenr:—The landlord is the petitioner, 
He filed the eviction petition against the 
respondent-tenant under section 10 (3) 
(c) of the Madras Buildings (Lease and 
Rent Control) Act, XVIII of 1960. In 
that petition, the landlord has averred 
that his family has grown, that one of his 
daughters has since been married and 
another daughter and son also have to be 
married shortly, that on account of the 
growth of the family as well as increase in 
the number of visitors and guests owing 
to the alliance etc., he finds that the 
present accommodation in the first floor 
is very inadequate to meet his needs, that 
he is put to such inconvenience and hard- 
ship for want of sufficient accommodation 
that the rear portion of the first floor in 
the occupation of another tenant, being 
small and inconvenient, is not sufficient to 
meet the needs of the petitioner and that 
the landlord requires the ground-floor 
portion in the occupation of the respon- 
dent-tenant for bona fide additional 
accommodation. 


2. The respondent-tenant contended that 
there are no bona fides in the prayer of the 
landlord, that the portion in the occu- 
pation of the respondent is a non-residen- 
tial one and as such it cannot be claimed 
for residential purposes, that the rear por- 
tion in the first-floor has since fallen 
vacant and as such the landlord can take 
possession of the same which will accom- 
modate a big family, that the accommo- 
dation available for the petitioner in the 
first-floor is more than sufficient for his 
convenient enjoyment, that the respondent 
is carrying on business for a number of 
years and has set up a good will in the 
locality, that the respondent cannot get 
any alternative accommodation in the 
same locality and that in any event the 
hardship that will be caused to the res- 
pondent in directing his eviction will 
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really outweigh the convenience 
petitioner might enjoy in that event. 


3. The Sixth Judge, Court of Small Causes 
who ‘is the Rent Controller, allowed the 
eviction petition and ordered the eviction 
of the respondent herein. On appeal, 
the Appellate Authority reversed the 
finding of the Rent Controller and dis- 
missed the petition for eviction, holding 
that there are no bona fides in the peti- 
tioner’s claim for additional accommoda- 
tion and that the hardship that would be 
caused to the respondent would outweigh 
the convenience that would accrue to the 
landlord in case of eviction. 


4. As regards the maintainability of the 
eviction petition, raised by the respondent 
herein, on the ground that the portion 
in his occupation is only non-residential 
and as such the petitioner cannot get that 
portion for residential purposes, the same 
was negatived by both the Courts below. 
There is no argument on this aspect of the 
case now before this Court, and as such 
the conclusion arrived at by the Courts 
below thatthe petition is maintainable, 
will stand good. 


5. Thiru K.S. Desikan, the learned 
Counsel appearing for the petitioner, took 
me through the judgments of the Courts 
below and also the evidence on record and 
the relevant documents in the case. It is 
clear from the evidence of P.W. 1 that he 
is working in the National and Grindley’s 
Bank as an Officer drawing a salary of 
Rs. 1,645, that his eldest son is a Lecturer 
in the Indian Institute of Technology and 
is doing research work there to get the 
Doctorate, that the said son is earning 
Rs. 620 per mensem, that his next boy 
is studying B. Tech. in the Indian Insti- 
tute of Technology, that his eldest daugh- 
ter is married and that his two ‘other 
daughters are studying. He had also 
given evidence to the effect that the exist- 
ing accommodation is not sufficient for 
his residence inasmuch as his family is 
growing and that to maintain the status 
in relation to his income and strength of 
his family, it is but necessary to have the 
portion in the occupation of the respon- 
dent herein by way of additional accom- 
modation. He emphatically denied the 
suggesion that the petition filed by him 
for eviction isa ruse tosomehow or other 
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get rid of the respondent and that there 
are no bona fides in his petition. 


6. A partner of the respondent-firm was 
examined as R.W. 1. He deposed that it 
1s difficult for them to get an alternative 
accommodation and that there are no bona 
fides in the petitioner’s requirement for 
additional accommodation. R.W. 3, who 
was a tenant in the rear portion in the 
first-floor, no doubt, deposed that the 
petitioner tried all methods to get rid 
of the respondent. But I do not think 
his evidence will be helpful to the respon- 
dent since there is nothing in his evidence 
to falsify the reasons stated by the peti- 
tioner for getting the additional accom- 
modation. 


Thiru K.S. Desikan, the learned 
Counsel for the petitioner, supported the 
judgment of the Rent Controller and 
submitted that the approach of the Rent 
Controller, in the light of the relevant 
decisions, was correct and that it is not 
for the Court to decide as to how much 
space the landlord requires for his 
additional accommodation. According 
to Thiru K.S. Desikan, the only question ` 
the Court has to decide is as to whether 
there are bona fides in the claim of the 
landlord, and the other discussions entered 
into by the Appellate Authority, in order 
to reject the claim of the landlord, are 
unnecessary and irrelevant. Thiru K.S. 
Desikan, also pointed out that the Appel- 
late Authority cannot go into the ques- 
tion as to how much accommodation the 
landlord requires for his enjoyment in 
the house, and that, in this case, it has 
definitely given a finding that the accom- 
modation now available and in the occu- 
pation of the landlord is more than 
sufficient to meet his requirements and 
of the other members of his family; and 
this cannot be germane for deciding the 
bona fides or otherwise of a claim made by 
a landlord for additional accommodation. 
Thiru K.S. Desikan, also brought to my 
notice the material irregularity com- 
mitted by the Appellate Authority in con- 
sidering the relative hardships, The find- 
ing of the Appellate Authority that consi- 
derable hardship would be caused to the 
tenant, who carries on imports and exporis 
business, if the respondent does not have 
the business-place near the Harbour, is 
not a releyant ground to reject the evic. 
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tion petition based on “‘additional accom- 
modation”. The reasoning given by the 
Appellate Authority, according to Thiru 
K.S. Desikan, for rejecting the claim of 
the landlord is not in keeping with the 
principles laid down by various decisions, 
with reference to relative advantage and 
disadvantage as between a landlord and a 
tenant in the matter ofa claim for addi- 
tional accommodation. Further, accord- 
ing to Thiru K.S. Desikan, the learned 
Counsel for the petitioner, the Appellate 
Authority has misdirected itself in finding 
that the claim made by the landlord is not 
bona fide. 


Section 10 (3) (c) reads as follows:— 


“ A landlord who is occupying only a 
part of a building, whether residential 
or non-residential may, notwithstand- 
ing anything contained in clause (a), 
apply to the Controller for an order di- 
recting any tenant occupying the whole 
or any portion of the remaining part of 
the building to put the landlord in pos- 
session thereof, ifhe requires additional 
accommodation for residential purposes 
or for purposes of a business which he 
is carrying, on as the case may be’’. 


Section 10 (3) (e) states :— 


“The Controller shall, if he is satisfied 
that the claim of the landlord is bona 
Jide, make an order directing the tenant 
to put the landlord in possession of the 
building on such date as may be speci- 
fied by the Controller and if the Con- 
troller is not so satisfied he shall make 
an order rejecting the application: 


Provided that, in the case of an applica- 
tion under clause (c), the Controller 
shall reject the application if he is 
satisfied that the hardship which may 
‘be caused to the tenant by granting it 
will outweigh the advantage to the 
landlord.”’ 


8. Thus, it is seen from the above pro- 
visions of the Act that the Court has to con- 
sider: (1) the bona fides of the claim; and 
(2) it should be satisfied before rejecting 
an application that the hardships which 
may be caused to the tenant will out- 
weigh thè advantage to the landlord. 


g. Thiru K.S. Desikan, the learned 
Counsel appearing for the petitioner 
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cited the decision in Subramanya Iyer v. 
Lakshmana Ayyar}, wherein a Bench of 
this Court stated as follows: 


“There is no error of jurisdiction or 
an apparent error of law on the face 
of the record. The Appellate Tribunal 
has found that the landlord required the 
entire house for his occupation. Though 
the definition of a building in the Act 
includes a portion of a building, it does 
not mean that the owner of a house, por- 
tions of which have been let separately, 
cannot file an application for obtaining 
possession of the entire house as a 
buildi What is sufficient for the 
landlord is not the real question, but 
whether he requires the entire building 
bona fide for his occupation. The find- 
ing that he requires it in this case is a 
finding of fact. The application is 
therefore dismissed with costs”, 


From the above decision Thiru K.S. 
Desikan, the learned Counsel for the 
petitioner, submitted that the Appellate 
Authority has erred in going into the 
question whether the portion now in the 
possession of the landlord is sufficient 
for his occupation. According to the 
decision, the learned Counsel would 
submit, what is sufficient for the landlord 
is not the real question, but whether he 
requires the entire building bona fide for 
his accommodation, is the question to be 
decided. I find that the appellate autho- 
rity has unfortunately misdirected itself 
in thinking that the bona fide nature of the 
claim of the landlord depends upon the 
sufficiency or insufficiency of accommo- 
dation in the occupation of the landlord 
and his requirement of the additional 
accommodation. On the other hand, the 
appellate authority ought to have decided 
the question whether the claim for addi- 
tional accommodation is bona fide irres- 
pective of whether the landlord is in 
occupation ofa larger area or not. Once 
the claim of the landlord is held to be bona 
Jide, the Court has no other go except to 
grant him the relief, although the portion 
claimed by him may be more than suffi- 
cient for his occupation. 


Of course, such a conclusion is subject 
to the proviso to sub-clause (e) relating to 





a (1949) 2 M.L.J. 784 : ALR. 1950 Mad, 
goo, 


54 


advantage and disadvantage, when espe- 
cially the petition is one under section 
ro (3) (¢)- 

ro. The next decision cited by Thiru 
K.S. Desikan, the learned Counsel for 
the petitioner is N. Sampath Chetty v. 
S.V. Bapulal', No doubt that decision arose 
out of a petition for eviction for owner’s 
occupation. But, as already referred to 
the question of bona fides is common both 
to a claim for owners’ occupation and 
one for additional accommodation. In 
that decision the Bench stated— 


“That the landlord has made certain 
allegations or claims in some earlier pro- 
ceedings may neither be relevant nor 
could they affect his bona fides in a-later 
claim so long as it is proved that the 
landlord honestly desires to occupy the 
premises for carrying on his business. 
The fact that he owned several other 
buildings, which were not mentioned in 
the petition, is of no consequence as it 
is entirely open to a landlord to choose 
which buildings he would require for 
his business”. So long as the evidence 
does not justify a finding that the claim 
is a device and is intended to serve an 
oblique purpose, it will go a long way 
towards the claim being honest. In 
other words, when once it is clear that 
the claim is not a device very little 
evidence might be required to find that 
the claim is an honest one.”’ 


From this decision, Thiru K.S. Desikan 
submitted that the evidence on record 
and also the reasoning given by the 
Appellate Authority cannot in any way 
lead to the conclusion that the landlord 
wanted to evict the tenant somehow or 
other with a view to get rid of him, 


11. The next decision cited by the 
learned Counsel for the petitioner is 
Mohammed Jaffar v. Palanappa Ghettiar?. 
In this decision, a Bench of this Court has 
definitely held that what is meant by bona 
fides is that the landlord should not seek 
eviction on the pretence of requiring addi- 
tional accommodation with the oblique 
motive of achieving some other purposes. 
The Bench further observed— 


“The proviso to the section (S. 10 (3)) 
regarding the hardship to tenant ought 


ate 








1 MLJ. 289. 
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not to be read as conferring a practical 
immunity on the tenant from being 
evicted. It is not the object of the 
proviso to weigh the hardship of the 
tenant as against the advantage of the 
landlord on delicate scales giving the 
benefit of a slight tilt in favour of the 
tenant. The substance of the proviso 
is that in a proper case where the 
hardship cael to the tenant would be 
considerable and the advantage accru- 
ing to the landlord would be little or 
small, the application might be 
rejected. 


The next decision cited by the learned 
Counsel for the petitioner is Kanwar 
Behari v. Vidhya Deit. That decision 
dealt with the question of deciding on 
the relative hardship and advantage 
as between the landlord and tenant. 
There, a Bench of the Punjab High 
Court observed thus:— 


“If the Courts were to divide the premises 
between a landlord and a tenant on 
the basis of pure physical sufficiency, 
it would become impossible in the 
absence of any express provisions in the 
Act to adjust the rights of landlord and 
tenant with respect to the parts divided 
between them in a case where entire 
premises are let for residence”. 


12. Thiru A. Sundaram Ayyar, the 
learned Counsel appearing for the res- 
pondent, also pointed out the evidence 
in this case as showing that the landlord 
demanded a higher rent and that since 
the tenant did not pay the same, the, 
landlord has come by way of an eviction 
on the ground of additional accommoda- 
tion. Thiru A. Sundaram Ayyar also 
submitted that subsequent to the filing 
of the eviction petition, a portion in the 
first floor has fallen vacant and as such 
the same is enough for the landlord to 
satisfy his need for addtional accom- 
modation. The learned Counsel also 
submitted that the question of bona fides 
decided by the Appellate Authority is 
a question of fact and this Court cannot 
go into that question once over to 
come to a different conclusion than the 
one arrived at by the appellate aythority. 
It is also submitted that thé hardship 





1. AJR, 1966 Punj. 481. 
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that would accrue to the respondent 
would outweigh the advantage that would 
accrue to the landlord, since no alter- 
native accommodation can be had in 
that locality by the respondent. Thiru 
A. Sundaram Ayyar, the learned Counsel 
for the respondent, sought to distinguish 
the decision in N. Sampathu Chetty v. S. V. 
Bapulal*, on the ground that that decision 
arose out ofa case under section 10 (3) (a). 
t.e., a case for owner’s occupation, while 
the present one is one under section 10 (3) 
(c), i.¢., a case of additional accommo- 
dation. Thiru A. Sundaram Ayyar also 
cited the decision in Davey v. Subramania 
fyor*, wherein a single Judge of this Court 
discussed with regard to bona fides and 
the meaning thereof and held that it is 
a question of fact which has to be decided 
taking into consideration various cir- 
cumstances, the circumstances varying 
in each case. 


1g. As already observed in the foregoing 
paragraphs, the appellate authority has 
not directed itself correctly in coming 
to the conclusion as regards the bona fide 
nature of the requirement of the additional 
accommodation as also the question of 
hardship and advantage as between the 
tenant and the landlord. The discussion 
made by the appellate authority as 
regards sufficiency of accommodation for 
the landlord is outside the purview of 
the question at issue in this case. The 
point involved in the appeal is whether 


the landlord required the portion in the _ 


tenant’s occupation bona fide for his addi- 
tional accommodation. It is not for the 
Court to decide on the sufficiency of the 
accommodation and base its conclusion 
as regards bona fides of the claim on the 
decision as to sufficiency or insufficiency 
of accommodation available to the land- 
lord. 


14. As regards hardship also, the appel- 
late authority has not correctly applied 
the principles laid down as to how advan- 
tage and disadvantage should be decided, 
In Mohammed Jaffar v. Palaniappa Chettiar? 
already noticed by me, the Bench has 
clearly set out that it is not the object 
of the proviso to weigh the hardship of 





e 
I, EE 1 MLJ. 289. 
2, (1953) 2 M.L.J. 625 : ALR. 1954 Mad. 
I4. 
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the tenant as against the advantage of 
the landlord on delicate scales giving 
the benefit of a slight tilt in favour of 
the tenant. - 


15. The problem of getting alternative 
accommodation cannot be taken as a 
relevant ground for rejecting the claim 
of the landlord in this case. Once the 
landlord bona fide requires the portion 
m the occupation of the tenant for his 
additional accommodation, the fact tha 

the tenant cannot get an alternative 
accommodation, alone, cannot be the 
basis to reject the landlord’s claim. The 
respondent-company which has estab- 
lished itself in various parts of the State of 
Tamil Nadu and has gained a goodwill, 
can as well have any place at Madras for 
the purpose of its business. The fact 
that the present place is very near the 
Harbour and no alternative accommoda- 
tion can be got near about the place, 
should not weigh in the mind of the 
appellate authority, since the business 
premises can as well be farther away from 
the Harbour and the only difficulty is 
about transport which the tenant has 
necessarily to face. The evidence on 
record amply proves that the petitioner, an 
officer drawing Rs. 1,650 per month, 
having many children, is entitled to get. 
the portion in the occupation of the 
respondent, for his additional accommo- 
dation. f 


16. Section 25 of Madras Act (XVIII ofi 
1960) is wide enough in giving power 
to this Court for the purpose of satisfying 
itself as to the legality, regularity or 
propriety of the order of or proceeding 
before, the Courts below. In view of my 
above discussion and also of the well- 
laid down principles in the decisions cited 
by the learned Counsel for the petitioner, 
there is no difficulty in accepting tha 

the claim made by the petitioner herein 
for additional accommodation is bona 
fide, and satisfies the requirements o 

section 10 (2) (c) of the Act. 


17. In these circumstances, the civil 
revision petition is allowed, with the 
result there will be an order of eviction 
against the respondent herein. Taking 
into consideration that the respondent has 
to get an alternative accommodation 
in the City ‘of Madras, for running the 
business, six months’ time is granted for 
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vacating. There will be no order as to 
costs in the civil revision petition. 

S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—N. Krishnaswamy Reddy, F. 
S. Sethurathinam Pil!ai 


Petition alloweds 


. Petitioner* 


U. 


Barbara alias Dolly Sethurathinam 
. Respondent. 


Criminal Procedure Gode (V of 1898), 
sections 388, 489 (2)—Maintenance—Appli- 
cation by wife and daughter—Dismissal by 
Magistrate—Revision to High Cou t— Main- 
tenance granted—Appeal to Supreme Court by 
husband-—Suit by husband in civil Court 
or declaration that applicant was not his 
wife and the daughter was not born to him— 
Appeal dismissed by Supreme Gout with the 
observation that the claim would be subject to 
the decision of civil Court—Suit decreed as 
prayed for—Application before criminal Court 


‘for cancellation of the order of maintenance— 


‘Appeal filed by wife against the decree in sutt— 
pee of fhe trial Court not final—Applica- 
tion under section 389 (2), Griminal Procedure 
Gods, premature—Wife cannot enforce order of 
maintenance during pendency of appeal. 


D and her daughter filed an application 
for maintenance against S under section 
488, Criminal Procedure Code, which 
was dismissed on the ground that the 
marriage between D and S was not proved. 
On revision, the High Court granted 
maintenance to the wife. S$ filed an 
appeal to the Supreme Court. In the 
meanwhile, S filed a suit in the civil 
Court for a declaration that D was not 
his wife and the daughter was not born 
to him. The Supreme Court dismissed 
the appeal with the observation that the 
decision of the criminal Court would 
be subject to the decision of the civil 
Court (District Munsif). 


In the civil suit, the prayer was granted. § 
filed an application under section 489 (2), 
Criminal Procedure Code for cancellation 





* CrLR.C, Nos. 1202 to 1204 of 1971 and 
Grl, R.P. Nos. 1168 to 1170 of 1971. 
20th December, 1972. 
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of the order of maintenance of the crimi- 
nal Court. D also filed an appeal against 
the decree in the civil suit. The Magis- 
trate dismissed the application under 
section 489 (2), Gisiminal Procedure Code, 
on the ground the D had field an appeal 
against the judgment in the civil suit. 
D filed a revision against this order. 


Held: If the party aggrieved against the 
judgment of the trial Court prefers an 
appeal provided under the statute, until 
that appeal is disposed of, the judgment of 
the trial Court cannot be deemed to be 
final. But if the party aggrieved against 
the judgment of the trial Court does not 
prefer an appeal the matter will cnd there 


‘and the judgment of the trial- Court 


being unchallenged, becomes final. An 
appeal is a continuation of the proceed- 
ings in the suit The learned Magistrate 
was correct in having held that the peti- 
tion under section 489 (2), Criminal Proce- 
dure Code, was premature as the judg- 
ment of the civil Court had not become 
final in view of the appeal pending against 
the judgment of the District Munsif. 


[Paras. 4 and 5 ] 


D filed a petition for enforcing the order of 
maintenance granted in the criminal 
proceedings. ‘This was allowed by the 
learned Magistrate. On revision by S 
to High Court. 


Held: The essential condition requisite 
for claiming maintenance and continuing 
to claim maintenance by a wife is to 
maintain her status as the wife. If 
once a competent civil Court had 
declared that there was no marriage 
between § and D their relationship as 
husband and wife, if any, was severed by 
that decision. From the date of that 
judgment, subject to the decision in 
appeal, she ceased to be the wife. During 
this period since D had ceased to be the 
wife, she could not enforce the order of 
maintenance. [Para. 7.] 


Case referred to :— 


K. K Misra v. Smt. Pratibha Misra, (1965) 
AILL.J. 296. 


Petitions under sections 435 and 439 
of the Code of Criminal Procedure, 1898 
praying the High Court to revise the 
orders of the Special Additional First 
Glass Magistrate (J), Tiruchirapalli 


11] 


dated goth November, 1971 and made 
in M.C. No. 1 of 1971, M.P. Nos. 32 
and 47 of 1971 respectively. 


T. S. Arunachalam, for Petitioner. 
S. Ghellaswami, for Respondent. 


The Court made the following 


Orver.—Crl. R. C. No. 1202 of 1971 
arises out of the order of dismissal of 
the petition filed by the petitioner for 
cancellation of maintenance under section 
489 (2), Criminal Procedure Code and 
Cri.R.C. ‘No. 1203 of 1971 arises out of 
allowing the petition of the respondent 
for enforcement of the order of mainte- 
nance even subsequent tothe decision 
of the civil Court. As the facts and 
points for consideration are common in 
both these petitions, they are disposed of 
together. 


2. The respondent and her daughter filed 
an application for maintenance under 
section 488, Criminal Procedure Code 
in the Court of the Additional First 
Class Magistrate, Tiruchirapalli, on the 
ground that the respondent was the 
legally married wife of the petitioner, that 
the daughter was born to them and that 
the petitioner had failed and neglected 
to maintain them. The learned Addi- 
tional First Class Magistrate held that 
the marriage between the petitioner and 
the respondent was not proved and her 
daughter was not a ‘child’ entitled to 
claim maintenance under section 488, 
Criminal Procedure Code. The res- 
pondent filed revision against the order 
of dismissal of her application, in the 
High Court. The High Court reversed 
the order of the Additional First Class 
Magistrate holding that the respondent 
was the wife of the petitioner and she 
was entitled to maintenance at the 
rate of Rs. 200 per month, but rejected 
the application of the daughter for main- 
tenance on the ground that she was 
not a ‘child’. The petitioner filed an 
appeal in the Supreme Court against 
the order of the High Court. The 
Supreme Court dismissed the appeal 
makizg,an observation that the decision 
of the criminal Court will be subject 
to the decision of the civil Court, as it 
was stated at that time that a civil 
suit was pending. The appeal was dis- 
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posed of by the Supreme Court on a5th 
March, 1970. 


g. When the criminal proceedings were 
pending, the petitioner filed a suit, 
O S. No. 1020 of 1967 in the Court of the 
III Additional District Munsif, Tiru- 
chirapalli for a declaration that the res- 
pondent was not the wife of the petitioner 
and that the daughter was not born to 
him. The learned District Munsif by 
his judgment dated 22nd December, 
1970 decreed the suit. This decree was 
subsequent to the order passed by the 
Supreme Court dismissing the appeal of 
the petitioner. Then the petitioner 
moved the Additional First Cl2ss Magis- 
trate’s Court praying for cancellation of 
the order of maintenance in conse- 
quence of the decision of the District 
Munsiff In the meanwhile, the res- 
pondent filed an appeal against the judg- 
ment of the District Munsif in AS. 
No. 276 of 1971 in the District Court, 
Tiruchirapalli which is said to be still 
pending The learned Additional First 
Class Magistrate dismissed the appli- 
cation of the petitioner for cancellation of 
maintenance mainly on the ground that 
since and appeal had been filed against the 
judgment of the District Munsif and as 
that appeal was pending, the judgment 
of the District Munsif cannot be deemed 
to be final and, therefore, that judgment 
cannot be given effect to. Against that 
order Cr.R.C. No. 1202 of 1971 has been 
filed by the petitioner. 


4. It is well-established that in a case 
where a statutory appeal was provided, 
the decision in that case becomes final 
only on the termination of the proceed- 
jngs in appeal. If the party aggrieved 
against the judgment of the trial Co 
prefers an appeal provided under th 
statute, until that appeal is disposed of, 
the judgment of the trial Court cannot be 
deemed to be final. But if the par 
aggrieved against the judgment of th 
trial Court does not prefer an appeal 
the matter will end there and the judg 
ment of the trial Court being unchal 
lenged, becomes final. An appeal is 
continuation of the proceedings in th 
suit. 

5. Sri T. S. Arunachalam, the learned 
Counsel for the revision petitioner relied 
upon the decision in K, K, Misra y, Smt, 
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Pratibha Misra’, Itwasheldin that deci- 
sion that the pendency of an appeal can 
have no effect on a proceeding , under 
section 489 (2), Criminal Procedure Code. 
This decision was rendered by a single 
Judge ofthe Allahabad High Court. 
The observation therein which appears 
to have been made casually is as follows: 


“Learned Counsel for the respondent 
has argued that the appeal against the 
order of the civil Judge is pending in 
this Court. The pendency of the 
appeal can have no effect on this pro- 
ceeding.’’ 


With respect, I am unable to agree with 
this observation. In that decision, there 
was no discussion about the fact as to 
when the judgment of the civil Court 
becomes final, when a statutory appeal is 
rovided. I am of the view that the 
earned First Class Magistrate was cor- 
rect in having held that the petition 
under section 489 (2), Criminal Procedure 
Code is premature as the judgment of 
the civil Court had not become final 
in view of the appeal pending against the 
Judgment of the District Munsif, 


6. In the result, Crl.R.C. No. 1202 of 
1971 is dismissed, 


7- QGrl.R.C. No. 1203 of 1972: The 
respondent filed a petition for enforcement 
of the order of maintenance granted in the 
criminal proceeding and ‘had claimed a 
sum of Rs. 600 being the amount due as 
arrears of maintenance by the revision 
petitioner. That petition was allowed 
by the Additional First Class Mag’ strate, 
against which this revision petition has 
been filed. The learned First Class Magis- 
trate found that as the appeal against the 
judgment of the civil Court was pending 
and as the judgment had not become final, 
there was no bar for the respondent to 
enforce the order of maintenance granted 
by the criminal Court. I am unable to 
agree with the view taken by the First 
Class Magistrate. Itis clear that the wife 
can claim maintenance under section 488, 
Criminal Procedure Code, so long as she 
continues to be the wife. The essential 
condition requisite for claiming main- 
tenance and continuing to claim mainten- 
ance by a wife is to maintain her status as 
a 
1. (1965) AULLJ. 296, 
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the wife. Ifonce acompetent civil Court 
had declared that there was no marriage 
between the petitioner and the respondent, 
their relationship as husband and wife 
if any, is severed by that decision. By 
the judgment of the District Munsif, it 
has been declared that the respondent 
was not the wife of the petitioner. There- 
fore, from the date of that judgment, sub 
ject to the decision in appeal, she ceas 
to be the wife. It can be said at least tha 
her status as wife has been suspended 
pending the decision in appeal. During 
this period, as the respondent has ceased 
to be the wife, she cannot enforce the order 
of maintenance. If she succeeds in the 
appeal and the judgment of the lower 
Court is set aside, she will certainly be 
entitled to claim the arrears of maintien- 
ance even during the period when she 
could not claim maintenance in conse- 
quence of the judgment by the trial 
Court and there will be no bar for such a 
claim. 


8. In the result this petition is allowed. 


g. Crl.R.,C. No. 1204 of 1971: This 
revision relates to the recovery of a sum 
of Rs. 2,400 being the arrears of mainten- 
ance due to the respondent. Arrears of 
maintenance up to the date of decision 
of the civil Court were paid by the peti- 
tioner to the respondent in this Court. 
This petition is, therefore, allowed. 


S.J. Cr.R.G. No. 1202 
dismissed. 
Cr.R.G. 1203 
allowed. 


R. K. MANUPACTURERS Y. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PrEsENT:—T. Ramaprasada Rao, F. 


R.K. Manufacturers, 139, Demellows 
Road, Madras-12 and others 
Petitioners* 


DB, 


Minerals' and Metals Trading Cor- 


oration: of India Ltd., No. 6, 
splanade, Madras-x and others 
Respondents, 


Essential Commodities Act (X of 1955), 
section 3 (1), Import Trade Control Policy 
for the year April, 1971 to March, 1972 (Red 
Book), Volume I, baragraphs 66 and 67, 
The Import Trade Control Handbook of Rules 
and Procedure, 1971, Constitution of India 
(1950), Article 226—Fixation of price of stain- 
less steel—Need not be done under the Essential 
Commodities Act—No ‘guidelines in Red 
Book to fix price—Discretionary powers of 
Central Government—Mandamus cannot be 
issued—Instructions in Red Book and Hand- 
book have no statutory force—Imported sta:nless 
steel—Price—Fixed by Review Committee— 
Cannot be attacked unless arbitrary—Import 
Trade Control Policy—Fixation of price— 
Based on national interest and economic well- 
being—Consultation with trade not contemplated 
—Administrative orders—Classification permis- 
sible—If bears nexus to the object—Pricing 
Policy an administrative act—Writ of man- 
damus does not lie unless unfair and discrimi- 
natory. 


There may be various and myriad reasons 
which might not prompt the Central 
Government to act under the Essential 
Commodities Act, 1955. No statutory 


* W..P. Nos. 3835, 3836 to 3852, 3876, 
3877 to 3885 of 1791 3895/71, 3909/71 to 3919/71, 
3825 to 3929/71, 3931 to 3938/71, 3947 to 3956/71, 
38 of 1972, 52, 53, 55 to 61, 112 to 114, 659, 1194 
to 1198, 1207 to 1210, 1245, 1246, 1329 to 1331, 
1335, 1336, 1979, 1380, 1419, 1796, 1964, 2196, 
2266, 2267, 2477 ta 2480, 2502, 2503 to 2505/ 
72, 2512, 2513, 2514, 2516, 2541, 2542, 2547, 
2575, 3078, 3079, 3084, 3089, 3091, 3092, 30 
3095, 3108, 8152 to 3155, 3166, 3174, 3181, 3182, 
3184, 3185, 9186, 3209, 3215, 3216, 3217, 3229, 
$247, 3260, 3283 to 3287, 2990, 3291, 3292, 3375, 
$375, 3381, 3422, 3434, 3459 3460 to 3489, 
3492 to 3510, 3577 to 3582, 136/73, 138/73, 1451/ 
73> 1525/73. gnd May, 1953. 
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body can be compelled to express ah 
opinion under section 3 (1) of the Act if it 
is not otherwise inclined to do so. Prima 
facie there is no obligation on the part 
of the Central Government or of their 
delegate as is provided for elsewhere in 
the Act, to fix the price of steel under that 
Act. It does not appear that the price 
of steel sheets could only be fixed under 
the Essential Commodities Act. 

[Para. 17.] 


Even on the assumption that the Red 
Book (Import Trade Control Policy, 
Volumes I and II for the year April, 
1971 to March, 1972) has statutory force, 
there is no guideline in the Red Book 
or Handbook (of Rules and Procedure, 
1971) which requires the Government 
to fix the price at which the Minerals 
and Metals Trading Corporation of India 
Ltd., Madras-1, should sell stainless 
steel. Paragraphs 66 and 67 (of Vol. I 
of the Red Book) project only discre- 
tionary powers and they enable the Union 
of India to act as a guide to the Minerals 
and Metals Trading Corporation of India 
Ltd.. Madras-1, and generally exercise 
control over the determination of the sale 
price of steel sheets by the Minerals and 
Metals Trading Corporation. This again 
is a subject-matter which cannot be dealt 
with by a rule of mandamus so as to com- 
pel the Central Government to exercise 
such discretionary administrative power 
in a particular manner as called for by 
the petitioners. The various instructions 
contained in the Red Book and Hand- 
book have no statutory force, but are 
only administrative instructions. 
[Paras. 22 and 24,] 


The Import Trade Control Policy is a 
peculiar policy decision of the Govern- 
ment having regard to various factors of 
general public interest and national econo- 
my. Ithas to vary according to exigen- 
cies and circumstances. The impact of 
the socialistic policy to which our country 
is wedded, the trend of the developing 
industries and their needs, the cause 
for prohibition of certain items from being 
imported to help indigenous and local 
causes are all matters which enter into the 
computation while enunciating Import 
Trade Control Policy. A fortiori therefore, 
the administrative instructions contained 
in the Red Book cannot by themselves 
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be the hypothesis or the basis for the pro- 
jection ofa right. Ultimately, the Govern- 
ment which is the sole organ to decide 
about the necessity to import or the 
compulsiveness to ban certain items from 
import or regulate them, can decide on 
material noticed and acted upon by it. 


(Para. 27.] 


So far as the price of the imported stain- 
less steel is concerned, the Minerals and 
Metals Trading Corporation has the right 
to fix it having regard to various factors 
which would concern the importer at or 
about the time when he actually sells the 
goods. The price fixed by the Review 
Committee, unless it is capricious and 
hopelessly arbitrary and avowedly dis- 
criminatory as between one trader and 
another, cannot be challenged under 
Article 226 of the Constitution. The 
Review Committee undoubtedly exercises 
its discretion whether it is administra- 
tive or executive and such a discretion 
is conferred not by law, but once again 
by executive instructions. So long as the 
attack is not based on bias, malice or 
upon discrimination, the price fixed by 
the Review Committee cannot easily be 
dislodged at the instance of the buyer. 


[Para. 28.] 


The entire policy is intended to serve 
the community at large. It is absurd to 
contend that the trade has not been con- 
sulted when the price was fixed. Sucha 
consultation besides being unnecessary is 
not even envisaged in the Red Book. The 
pattern of pricing has an intelligent 
nexus with the object with which the 
special importation has been made 
through a canalised agency and that 
object is national interest and economic 
well balancing. There is no element of 
caprice, rashness, arbitrariness or unrea- 
sonableness in the process of fixing the 
price. [Para, 29.] 


It is only in cases where administrative 
orders take away the rights of citizens that 
Courts have examined the situation to 
find that such an order should satisfy the 
essential principles adumbrated in the 
Constitution such as avoidance of dis- 
crimination, adherence to the principles 
of natural justice, etc. In the very nature 
of things a classification is inherent in the 
application of laws. If the classification 
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made in the exercise of power conferred 
by law is reasonable and if the differentia is 
intelligible and bear a nexus to the object 
of the system, then such a differential 
treatment which is involved in the classt- 
fication is never understood as discrimi- 
natory. It is always accepted that a doc- 
trinaire approachin the matter of con- 
struction and elucidation of Article 14 of 
the Constitution has to be avoided. 


(Para. 35.] 


The pricing policy for canalising agencies 
is a process which is undertaken by the 
Minerals and Metals Trading Corporation 
and the Union of India in their executive 
or administrative capacity. So long as 
there is no malice, caprice or arbitrariness 
in the process, no citizen can be aggrieved 
by the decision of such a public body. 
Where a price has already been fixed 
in exercise of such administrative power, 
it follows that a writ of mandamus direct- 
ing such a body to re-fix a price cannot 
be issued unless the price is for all pur- 
poses one which is unreasonable, unfair 
and hopelessly discriminatory. 

[Para. 47.) 
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Petition under Article 226 of the Consti- 
tution praying that in the circumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of mandamus directing 
the second respondent herein to fix the 
price of stainless steel sheets at which 
the first respondent can sell to the peti- 
tioner as per the Release Orders No. in 1. 
p/s|r/g20188131.32 dated 6th October, 


1972 etc. 


V.P. Raman, N.R. Chandran, S. Balasubra- 
maniam, Udairaj Guleeha, K. N. Balasubra- 
maniam for S. G. Shah and D. Vasu, 
A. L. Somayaji for Aiyar and Dolia, 
N. Sivasankaran, S. Chellasamy for R. 
Krishnamurthy, T. S. Venkataraman, Habibulla 
Basha and T. P. Sankaran, for Petitioners. 


M. K. Nambiar for G. Narayanan and 
K. Gopal, for 1st Respondent. 


K. Parasaran, Central Government Stand- 
ing Counsel, for 2nd Respondent. 


The Court made the following 


Orver.—In this batch of writ petitions a 
writ of mandamus is prayed for directing 
the Union of India (2nd respondent) to fix 
the price of stainless steel sheets at which 
the Minerals and Metals Trading Cor- 
poration ‘of India Limited (1st respon- 
pondent) can sell to the petitioners as per 
the release orders already issued by the 
Ist respondent. During the pendency 
of the writ petitions the lapsing of the sale 
notes issued in favour of the writ peti- 
tioners by the ist respondent has been 
stayed. The common but general facts 
in all these writ petitions are as follows. 


a. The petitioners are manufacturers of 
hospital and surgical equipments and 
are sngall scale industrial units classified 
as actual, users which is a common termi- 
nology used under the laws, rules and 
regulations governing import trade con- 


trol and import licensing. The peti- 
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tioners secured their last licence for the 
import of stainless steel sheets for the 
year 1969. For the financial year 1970- 
41, the import policy was changed due to 
the canalisation of such imports through 
the 1st respondent. Under the memo- 
randum and articles of association of the 
Ist respondent it is provided that thé Ist 
respondent should undertake such imports 
at the instance of the Union Government 
with a view to stabilising prices and 
rationalising distribution. The peti- 
tioners therefore claim that the Ist res- 
pondent is virtually an agent of the 
petitioners as it has to respect the interests 
of the petitioners as traders. The price 
of stainless steel sheets is determined from 
time to time in accordance with the pric- 
ing policy generally agreed upon between 
the Ist and the and respondents. The 
sub-committee which is ordained by 
administrative convenience to fix the price 
of such canalised commodities consists 
of the Economic Adviser to the Govern- 
ment of India, Joint Secretary of the 
Ministry of Finance, Joint Secretary of 
Steel, General Manager of the Ist respon- 
dent, Chief Controller of Imports and 
Exports, etc. On an intelligent dis- 
cussion as between themselves touching 
upon the various factors which are to be 
generally taken into consideration in 
fixing the prices of canalised commodi- 
ties, the price structure is agreed upon 
and the pricing policy is arrived at. The 
petitioners’ complaint is that whilst the 
ruling price so fixed during the quarter 
July to September, 1971 was Rs. 19-32 
per Kg. for the quarter October to 
December, 1971 it was fixed at Rs. 28.00 
per Kg. ‘The petitioners’ complaint 
is that the increase in price was abnormal 
and without any relation to reality and 
can hardly be described as a fair or equita- 
ble price. But the petitioners, by reason 
of the release orders issued to them by the 
Ist respondent were to purchase the com- 
modity at the re-fixed arbitrary price. 
The attack is therefore on the methodo- 
logy adopted in the course of the fixation 
of the price of stainless stcel sheets. Gener- 
ally the grounds of attack are that the 
price fixed is arbitrary and unsupportable 
by any law or logic, that there is a dis- 
crimination in the fixation of such price 
as between the petitioners who are actual 
users and those who are known in the 
trade as export houses or export manu- 
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facturing houses. It is said that the con- 
cession in price is given to the export 
houses or export manufacturing houses. It 
is said that the concession in price given to 
the export houses to the very commodity 
in question is violative of Article 14 of the 
Constitution of India. The exorbitant 
price fixed is not in the nature of regula- 
tion of a trade, but is practically a policy 
which would totally annihilate the indus- 
try. It is also claimed that the and 
respondent is under a public duty to fix 
the price, whereas they have abdicated 
their duty to the Ist respondent which is 
but the agent of the petitioners. In those 
circumstances the relief is asked for. 


3. The rst respondent has filed coun- 
ters and supplementary counters which 
resulted in rejoinders and supplementary 
rejoinders being filed by the petitioners. 
The rst respondent says that the pricing 
policy was fixed at two meetings held on 
28th July, 1971 and 17th September, 1971, 
the former of which was called by the 
Ministry of Foreign Trade, Government 
of India, and the latter of which was the 
Review Committee which on an overall 
appreciation of the situation and following 
the guidelines fixed by the Ministry of 
Foreign Trade came to a decision regard- 
ing the price of stainless steel. At the 
outset, the objection of the 1st respondent 
is that there is no provision of law com- 
pelling the 1st respondent or the and 
respondent to fix the selling price of 
Stainless steel sheets. The Red Book 
‘ (The ae ee Policy Book) for the licensing 
period April, 1971 to March, 1972 had 
not imposed any statutory duty on the 
respondents in the direction as sought by 
the petitioners. The 2nd respondent is 
mainly intended to guide the īst respon- 
dent in the matter of the setting up of 
the pricing policy of any canalising agency 
and such a discretionary administrative 
„power cannot be the subject-matter of a 
writ of mandamus under Article 226. The 
principle behind the canalisation of im- 
ports of stainless steel through the 1st res- 
pondent is only intended to conserve 
foreign exchange by making bulk imports 
through one agency and having regard to 
large scale abuses with regard to theimport, 
sale and usage of stainless steel. In order 
to set right the wide disparity between the 
ruling price in the domestic market regard- 
ing stainless steel, a general policy deci- 
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sion had to be taken by the Government 
in conjunction with the Ist respondent. 
The price of stainless steel has been fixed 
with reference to various factors. The 
imports are not made with reference 
to the release orders issued from time 
to time by the Ist respondent. The 
Ist respondent is granted a bulk licence 
to import such canalised goods and 
the quantum of the licence depends upon 
the international prices and the foreign 
exchange resources allocation. The price 
of the imported goods are reviewed peri- 
odically and the persons to whom release 
orders were issued are notified about such 
price. Whilst fixing the price, the rst 
respondent as well as the 2nd respondent 
bore in mind the selling price of indigen- 
ous stainless steel produced by Hindustan 
Steel Ltd. Fixing of a price without 
reference to the local price prevailing for 
such or similar commodities produced 
in India would result in industrial imba- 
lance. In order to be rational not only in 
the matter of distribution of specially 
imported goods and for getting the scale 
of price stable and reasonable, regard is 
shown to the price of similar steel pro- 
duced in our country by the Hindustan 
Steel Ltd. The pricing policy is not vio- 
lative of Articles 14 and 19 of the Consti- 
tution of India and the price fixed is fair 
and reasonable and it is not open to the 
petitioners to contend that it is not so. 
The instructions given in the Import Trade 
Control Policy Book, known as the Red 
Book, are purely administrative in charac- 
ter without any statutory force. The 
price of Rs. 28 per kilogram has been fixed 
having regard to the high price obtaining 
the open market and the price of indigen- 
ously produced stainless steel. With a 
view to promote exports and to increase 
foreign exchange earnings, the export 
oriented units were supplied with raw 
materials at international prices, so that 
the exported products became competi- 
tive in international markets. It is 
in that light the merchandising export 
houses and manufacturing export houses 
were given Certain concessions for keeping 
the growth of export trade involving 
competition in international market. It 
was this objective that was responsile 
for a slight deviation in the rfatter of 
price fixation for the class of export houses 
and cannot be treated equally in the 
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matter of price fixation. As a policy, no 
stainless steel is released at international 
[price to anyone unless such stainless steel 
sheets are utilised for manufacture of 
goods for export or for fostering indigene- 
ous machine-building industries referred 
to in the counter affidavit. There is 
therefore no violation of Article 14 of the 
‘Constitution. The argument ‘that the 
price fixed for stain’ess steel is irrational 
because the price of stainless steel strips 
is Rs. 10455 per kilo is met by stating that 
these two commodities are different and 
even the import duty of stainless steel 
‘strips is far less. Whilst setting out the 
method of distribution, the 1st respondent 
says that the supply of the materials in 
time depends upon the availability of the 
materials. The release orders are issued 
‘by the Government and the rst respond- 
dent in turn, strictlyin the order of receipt 
„of the release orders by them, issues the 
sale note prescribing a period of go days 
for lifting the material within the period, 
and hence there cannot be any complaint 
as such release orders reflect the prices 
fixed for the commodity in each quarter 
when the release is made. The release 
orders do not stand in the same position 
.of an import licence, for, in the year 1971- 
72 no one can import stainless steel and no 
import licence was issued in this behalf 
except to the canalising agency . There 
is therefore no vested right to a person 
favoured with a release order. The rst 
respondent has disclosed enough data in 
the records on the b .sis of which the price 
of stainless steel sheets is fixed. 


4. In the counter-affidavit filed by the. 
Union of India it is said that the relief 
asked for is misconceived in law and is 
not maintainable. There is no public or 
statutory duty cast on the 2nd respondent 
to fix the price of stainless steel sheets. 
The Red Book (paragraphs 66 and 67 of 
Vol. I) contains instructions which are 
purely administrative and are advisory 
in character and they do not confer any 
statutory or public duty either on the ist 
or the 2nd respondent. The essence of 
the instructions in the Red Book is that a 
‘discretionary administrative power is given 
to the gnd respondent to guide or generally 
control the fixation of prices and such a 
power cannot be the subject-matter of 
Article 226 of the Constitution. There is 
mo vested or enforceable right available to 
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the petitioners to procure stainless steel 
sheets at any particular price or to com- 
pel the respondents to fix prices at a parti- 
cular level or rate. Factually it is said 
that at the meeting held on 28th 
July, 1971 2nd respondent set guide- 
lines to the Review Committee which 
later met on 17th September, 1971 and 
fixed the price for stainless steel sheets. 
The contention that the pricing policy is 
violative of Article 14 of the Constitution 
on the ground that export-houses are being 
supplied with steel sheets at a concessional 
rate is denied. The petitioners belong to 
the class of actual users whilst the regis- 
tered exporters and export-houses are 
classified differently. 


5. While setting out the features of the 
Import Trade Control Poliey of the 
Union Government of India regarding the 
import of stainless steel, the following 
factors are brought out. The policy of 
the Government is to conserve foreign 
exchange while at the same time advanc~- 
ing industrialisation and expanding 
exports consistent with the fulfilment 
of Government’s socio-economic objec- 
tives. It is with this object a class known 
as manufacturers-exporters and mer- 
chant-exporters have been created and 
they are given certain concessions so that 
they could compete in the international 
market. In both the cases of manu- 
facturing export-houses and merchandi- 
sing export houses, there is a minimum 
export obligation of Rs. 25 lakhs per anum 
of non-traditional products set out in the 
counter-affidavit. In the case of manu- 
facturing export-houses they should 
export at least 5 lakhs of non-traditional - 
products manufactured by others, 
which quantum they have to increase 
year after year so as to reach the minimum 
export obligation of 25 lakhs over a period 
of five years. The export-houses are 
different from actual users like the peti- 
tioners, who are concerned mainly with 
the manufacture of articles for domestic 
consumption. For expanding the export 
trade, export-houses are allowed to 
import certain permissible items of goods. 
In addition to the items permitted for 
import against the export-products, 
export-houses are permitted to ask for 
inclusion of any other item like stainless 
steel sheets, even though those items 
were not ingredients of products exported 
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by them. Even this concession to export- 
houses to import such sensitive items 
like stainless steel sheets is subject to 
certain restrictions and conditions impo- 
sed. They are set out in paragraph 7 (¢) 
of the common counter-affidavit of the 
2nd respondent. Regarding the canalisa- 
tion policy of the Government with refer- 
ence to stainless steel sheets, the and 
respondent after tracing the history of 
such policies in the past, states that with 
effect from the licensing period April, 
1969 to March, 1970, the Chief Controller 
of Imports and Exports took over the 
licensing of iron and steel items includ- 
ing stainless steel sheets. During the 
licensing period April, 1970 to March, 
1971, certain units called priority-units 
received direct import licences while the 
non-priority units were given release 
orders for supply of stainless steel sheets 
through the 1st respondent through whom 
the item had been practically canalised 
for the non-priority industries. During 
the licensing period, 1971-72 the Govern- 
ment decided to make the canalisation 
of stainless steel sheets through the Ist 
respondent absolute and total having 
regard to the large scale abuses being 
indulged in with regard to import, sale 
and usage of stainless steel sheets and also 
with a view to conserve foreign exchange 
by making bulk imports only through one 
agency. Therefore the impression of the 
petitioners that the object of canalisation 
is to make raw materials available to 
actual users at reasonable rates is counter- 
manded. It is denied that the 1st respon- 
dent imports stainless steel on the basis 
of the release orders issued by the and 
respondent to the actual users. The 
licencee is the 1st respondent and the 
imports depend on the strength of the 
import licence so obtained by the Ist 
respondent and the very grant of such 
licences depends upon various factors such 
as foreign exchange resources, competi- 
tiveness of the international price, etc. 
The decision regarding fixation of price 
is taken by the 1st respondent as a com- 
mercial organisation depending not only 
upon the item only and also taking into 
account various other relevant factors. 
Notwithstanding the fact the pricing 
policy is reviewed periodically by the 
2nd respondent, it is the Review Gom- 
mittee and the 1st respondent who fix the 
price after noticing useful hypothesis and 
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therefore the price fixed is neither arbi- 
trary nor unreasonable. The respon- 
dents always bear in mind the prevailing 
domestic market price of stainless steel and 
particularly the price offered by Messrs. 
Hindustan Steel Ltd., and that was one of 
the many guidelines adopted for the pur- 
pose of fixing the price. Ultimately it is 
said that the pricing policy springs from 
the exercise of administrative power and 
the advice given by the 2nd respondent 
which is expected to be acted upon by the 
Ist respondent are purely chamber ins- 
tructions and have no statutory force. 
There is no violation of any public duty 
on the part of this respondent for it to 
be directed to refix a price which has 
already been done. The petitioners can- 
not complain of infringement of funda- 
mental rights, because they are unable to- 
procure raw materials at prices desired by 
them or because they are unable to realise 
expected profits. It is not correct to 
state that the duty of reviewing the pricing 
policy has been abdicated by this res- 
pondent. The issue of release orders by 
themselves do not create any right and 
the prices specified in the sale note are 
subject to review from time to time. If 
sale note is issued by the īst respondent 
in a particular quarter, the supply is 
made to the holder of the release order 
at the price fixed for the quarter in 
which the sale note is issued. 


6. In the course of the hearing, one of 
the petitioners filed a further affidavit, 
apparently to sustain his contention that 
export-houses who obtain stainless steel 
ata concessional rate do not manufac- 
ture articles out of the said steel either 
by themselves or through others, nor do 
they export such manufactured articles to 
earn foreign exchange. They gave a 
few examples in proof of the same. It is 
said that even Hindustan Steel at 
Durgapur do not maintain a relatively 
constant price for their goods. It is. 
said that they sold in March 1972 
stainless steel at Rs. 23,000 per metric 
tonne, whilst in May, 1972 they sold it 
at Rs. 20,365. Thus it is said that 
Hindustan Steel have sold stainless steel 
at prices far below Rs. 30 per kg. There- 
fore it is said that the’present priee fixed 
is again arbitrary. 

7. In answer to the above, the Union 
of India has filed a further counter- 
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affidavit stating that the illustrations given 
by the petitioners are not admissible in 
evidence at that stage when the matter was 
part-heard. Even otherwise it is said 
that if any export-house committed any 
irregularity, proper action would be 
taken against them. But in any event, 
assuming without admitting that the 
examples cited are those of supplies made 
to actual users like the petitioners, a 
stray violation of the export obligation 
imposed on the export-house would not 
render the classification itself bad in 
law. In answering a new contention 
raised that a discrimination is thought of 
as between the petitioners on the one 
hand and the manufacturers of dairy and 
chemical equipment on the other, it is 
said that there is no such discrimination. 
These manufacturers are manufacturers 
of capital eed ea and they were 
thought of for being given the privilege 
of concessional price at the meeting of 
the Price Review Committee held on 17th 
September, 1971. The expression “‘so 
called export-houses’? used in relation 
to dairy and chemical equipment manu- 
facturers is characterised as a motivated 
approach. 


8. In a supplementary counter-affidavit 
filed by the 1st respondent it is brought 
out that the ruling market price of 26 
gauge stainless steel manufactured by 
Hindustan Steel Ltd. has gone up 
considerably as is seen from the publi- 
cations in the newspaper of date Ist 
March, 1973. Comparing the price 
adopted by the Hindustan Steel Ltd. as 
above, the pricing of stainless steel by 
the 1st respondent is sustained to be 
reasonable. 


g. In another affidavit filed by the end 
respondent it is made clear that Hindus- 
tan Steel ' Alloy Plant manufactures 
stainless steel of a thicker gauge. It is 
pointed out that stainless steel of thinner 
gauge is costlier than steel of a thicker 
gauge. In these circumstance it is said 
that the price of Rs. 28,000 per metric 
tonne fixed by the istrespondent for the 
imported material, which is of a superior 
quality than that manufactured in India 
by Hindmgtan Steel Ltd. and which is 
priced at Rs. 30,000 per metric tonne is 
from every angle reasonable and not arbi- 


trary. It is denied that the Essential 
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Commodities Act applies to the facts of 
the case. The contention that there is a 
discrimination between the petitioners 
on the one hand and dairy and chemical 
equipment manufacturers on the other 
is a new contention and cannot there- 
fore be raised at the stage of arguments. 
Even otherwise it is said that there is now 
no such discrimination between the said 
two classes of persons. 


xo. Again the Government explains as 
to why manufacturing export-houses, the 
dairy equipment manufacturers and 
refrigerator manufacturers and other capi- 
tal equipment manufacturers are given a 
privilege of a concessional price. It is 
said that the manufacturers of machineries 
in the fields of ehemicals, pharmaceuticals 
textiles, etc., including the dairy equip- 
ment manufacturers, fall within clause (b) 
of the decision of the Review Committee 
dated 17th September, 1971. The reason 
for supplying stainless steel at a conces- 
sional price to this category of persons is 
in pursuance of the Government’s policy 
to increase industrial production and to 
follow a policy of import substitution. 
This policy is intended to serve those 
who are engaged in machine building 
activities and who contribute to the 
industrialisation of the country by produ- 
cing machines and thus being instru- 
mental in reducing the import bill of the 
country, thereby saving foreign exchange 
by indigenous production of machineries 
that would otherwise have to be imported. 
Such manufacturers of machineries who 
play a significant role in the conservation 
of foreign exchange and in the matter of 
import substitution fall into a separate 
and distinct category of “ manufacturers 
of capital equipments’. It was within 
that category the dairy equipment 
manufacturers were originally classified. 
But for reasons already set out, the dairy 
equipment manufacturers have since 
been grouped. from October, 1972 as 
belonging to the same class as hospital 
equipment manufacturers. Thus it is 
said that manufacturers of capital 
equipments, refrigeration equipment and 
equipments for other such industrics are 
persons who are totally different from 
actual users and therefore the contention 
as to discrimination has to fal. Eveu 
so, the concessions in favour of registered 
exporters are maintained on the g ound 
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‘hat the nation should earn foreign 
exchange. 


ax. The rst respondent also adopts a 
similar reasoning in relation to the attack 
‘against the price originally fixed for dairy 
equipment manufacturers and also 
the concessional price availed by the 
manufacturers of capital equipment. In 
effect it is said that if any concession is 
‘given to any manufacturer, it is with an 
avowed purpose and basically intended 
to promote exports and to encourage 
large scale heavy equipment industries to 
flourish in a developing country like 
ours, 


12. Before I consider the pleadings and 
deal with the contentions of parties, Mr. 
M. K. Nambiar appearing for the 1st res- 
pondent has raised a preliminary objec- 
tion regarding the maintainability of the 
writ petitions and the grant of relief as 
asked for. I shall consider this in the 
‘first instance. 


xg. No doubt, the prayer is to direct 
the Central Government to either fix 
the price of stainless steel sheets or cause 
the fixation of price to be done once 
again by the 1st respondent. The objec- 
tion is that asin the circumstances of this 
‘case, the Government is not the authority 
either statutory or otherwise to fix the 
price, no direction under Article 226 can 
equally issue. In any event as the pri- 
cing policy is not done under any law, 

. the petitions are misconceived. In answer 
it is said that the price fixed is a nullity 
since it was done in violation of prescribed 
guidelines in the Red Book, which accord- 
ing to the petitioners have the force of 
law. As writs can issue if even a dis- 
cretionary power, though springing from 
executive direction, is misapplied and is 
in wanton disregard of relevant consi- 
derations, it is urged that the writs are 
maintainable. 


14. Lord Campbe'l in Ex parte Nash}, 
said “We grant a writ of mandamus when 
that has not been done which a statute 
orders to be done but not for the purpose 
of undoing what has been done. Again 
the invocation of the remedy to compel 
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the performance of administrative, minis- 
terial and non-judicial duties imposed 
by law on public officers is by far the 
conspicuous breach of the jurisdiction in 
mandamus. A mandamus is normally 
a remedy for official inaction by compel- 
ling the performance of a public duty, 
which has not been performed or refused 
to be done. But what is sought here is a 
remedy in the nature of mandamus but 
in advance of certiorari. The contention 
of Mr. Raman is that what has been 
done by either or both of the respondents 
in the matter of fixation of price for the 
stainless steel sheets is a nullity which 
ought to be ignored. My attention is 
drawn to Regina v. Paddington Valuation 
Officer Ex parte Peachery Property Corporation 
Ltd.1, where both writs of mandamus and 
certiorari. were issued by the Queen’s 
Bench. No doubt, if an authority or 
public officer has the legal authority to 
determine questions affecting rights of 
citizens, then he has to necessarily act 
judicially and both the rules might in 
certain circumstances issue. Mr. M. K. 
Nambiar on the other hand forcibly says 
that the price-fixing authority is not deal- 
ing with rights of parties and there is no 
obligation to act judicially. To e 
ciate this, the facts have to be y 
understood and thereafter a decision 
arrived at. The prelimi objection 
cannot at this stage be upheld. Further, 
even if the price has been fixed in an 
administrative capacity, redress by way 
of mandamus has been given “‘ for mis- 
application of the discretionary power 
itself”? When a relief by way of manda- 
mus is sought, a collateral attack on the 
order or situation with which the aggrie- 
ved person is confronted is also possible, 
As stated by Amnon Rubinstein in his 
book “‘Jurisdiction and Illegality’ at page, 
102 : 


“The order will issue not only where 
the body concerned has in fact decided 
the issue but also where the exercise 
of its discretion has been improper or 
defective, as where it has been exer- 
cised unreasonably, maliciously, capri- 
ciously, or for an improper purpose, or 
where the authority has. failed to 
consider all relevant factors, or has 
considered irrelevant factors, or has 





I, (1966) 1 Q.B.D. 380. 
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failed to decide the precise issue sub- 

“mitted to it.”’ 
Here again the Court cannot, on a bare 
reading of the pleadings and the opening 
of the case, decide one way or the other 
on the preliminary question as to main- 
tainability. The Court has to acquaint 
itself with the real facts in the case and the 
hypothesis on which the impugned pricing 
formula has been arrived at. The possi- 
bility is it can remove the unsustainable 
order and concurrently or in advance issue 
a mandamus or act otherwise. As pointed 
out by S.A. de Smith, in his treatise on 
“Judicial Review of Administrative 
Action?’ Second Edition at page 568: 


“The exact relationship between certio- 
rari and mandamus as methods of 
reviewing the exercise of statutory juris- 
diction and discretion remains some- 
what indeterminate. It is probably 
true to say that mandamus retains a 
greater degree of flexibility, but there 
seems to be no immediate prospect of 
seeing its ambit enlarged to the point 
reached in India and in some American 
State jurisdictions, where it became 
* certiorarified ’ and has ousted certiorari 
from its status as the leading adminis- 
trative law remedy’’. 


It would be too premature to dismiss the 
petitions by accepting the preliminary 
objection as to maintainability. 


15. Another limb of the argument of Mr. 
M. K. Nambiar is that no writ or direc- 
tion against the Ist respondent can issue 
as it is an incorporate corporation. But 
by march of time the separatist existence 
of a corporate body has been pierced 
through by lifting its veil. As the 
Supreme Court said in Tata Engineering 
oe Locomotins Gompany Ltd. v. State of 
ikar! : 


“The doctrine of the lifting of the veil 
thus marks a change in the attitude 
that law had originally adopted towards 
the concept of the separate entity or 
personality of the corporation. As 
a result of the impact of the complexity 
of economic factors, judicial decisions 
havee sometimes recognised exceptions 





Comp. Cas. 


1, (1964) 1 Comp.L.J. 280 : 3 
) é S.G.R. 885: 


8: 8.C.J. 666 : 
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to the rule about the juristic persona- 
lity of the corporation. It may be 
that in course of time these exceptions 
may grow in number and to meet the 
requirements of different economic 
problems, the theory about the perso- 
nality of the corporation may be con- 
fined more and more”. 


So one cannot hurriedly predicate whether 
in the instant case there are compel in 
reasons to lift or not to lift the veil an 
scrutinise the decision of the 1st respon- 
dent in the matter of fixation of the dis- 
puted price. In the absence of a full 
nea and understanding of the weight 
of the pleadings in the case and the merits 
of the arguments to be addressed, I am. 
unable to uphold the preliminary objec- 
tions prematurely. 


16. It is in the wake of the pleadings as 
above that the price fixed by the Review 
Committee on-17th September, 1961, has 
to be adjudged as reasonable or unreason. 
able, constitutional or unconstitutional. 
For purposes of ready reference the rele- 
vant guidelines thought of by the sub- 
committee on pricing policy for canalising . 
agencies held on 28th July, 1971 and the 
decisions arrived at the meeting of the 
Review Committee as regards the pricing 
of imported materials may be extracted. 


“The first meeting of the Sub-Com- 
mittee on Pricing Policy for canalising 
agency was held yesterday (28th July, 
1971) in the Economic Adviser’s room 
when Shri M. M. Sen, CCI & E., Shri 
S. Venkatesan, J.S. (M. of E.T.), Shri 
Maheshwar Prasad, J.S. (Steel), Shri 
D.W. Telang, Director (M. of En 
Shri J. Banerjee, Director (M. of I.T.), 
Dr. N. C. B. Nath, Director, $.T.C, and 
other officers of the S.T.C., Shri H.R. 
S. Rao and Shri R. B. Patnaik of 
H.S.D., Director (R.). Shri Rama- 
chandran and myself from M.M.T.C. 
and several other officers of the Minis- 
tries concerned were present: 


2. The confidential note circulated by 
the Economic Adviser was disc 

at great length and suggestions therein 
were carefully considered. 


3. The consensus of opinion in res- 
pect of items to be handled by 
M.M.T.C was as follows: 
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(i) Separate pricing formula should 
be adopted for non-ferrous metals an 
steel items including stainless steel. 


(i) Different sets of pricing formula 
should be considered for speculative 
items like copper, stainless steel and 
grain oriented electrical sheets on which 
items the principle of maximisation 
of profits should be applied. 


(iż) Suppliers of raw-materials to actual 
users en in exports should be at 
the lowest international prices pro- 
cured against free foreign exchange 
allocations. The service charges of 
the canalising agency for the export- 
ing units should be minimum. 


4. Having regard to the aforesaid 
broad decisions, it was decided that a 
3-tier pricing policy for non-ferrous 
metals and 2-tier pricing policy for 
steel items to service release order 
holders falling into the category of 
REP. AUP and AU should be 
formulated. While working out the 
selling prices of raw materials to cater 
to the requirements of REP and AUP 
release order ee raw eee 
procured against free foreign ex e 
at the lowest international prices should 
be taken into account and also that 
the service charges should be calculated 
on the C.I.F. cost and other expenses 
should be added thereon at actuals as 
per details given below: 


“Seel Items: 
REP Category: 
I. High Seas delivery : 
(i) C.I.F. cost. 
(ii) 2% service charge. 
II, Ex-jetty delivery: 
(i) C.I.F. cost.+ 
(ii) 2% service charge+- 
(iii) Customs duty-++ 
(iv) Port charges 
(0) Wagon indenting charge (all 
direct charges incurred), 
IH. Ex-godown|Stockyard : 
(i) G. I. F. cost-+ 
(ii) 5% service charges+ 


[1973 


(iii) Customs duty- 
(tv) Port charges, 
(v) All other actual expenses exclud- 


ing godown rent and interest 
on blocked capital in the godown. 


AU (P) and AU Categories: 
1. Highseas delivery: 
(i) C. I. F. cost+ 
(ti) 4% service charge- 
II. Ex-jetty delivery 
(i) G. I. F. cost+ 
(ii) 4% service charges+- 
(iii) Customs duty+ 
(iv) Port charges+- 


(v) Wagon indenting charges (All 
direct charges incurred), 


II. Ex-godown|stockyard: 
(i) G.I. F. cost+ 
(i#) 7 1/2 % service charges+ 
(iii) Customs duty-+- 
(iv) Port charges+ 
(2) All other actual expenses cx- 
cluding (a) godown rent and 


(5) Interest on blocked’ capital on 
stocks in the godown. 


5. , The pricing formula for copper, 
stainless steel and grain oriented 
electrical sheets will be decided in the 
meeting to be held on 6th August,’ 
1971. 


(Sd.) (C. R. DAS) 
29-7-1971.” 


The relevant portions of the minutes of 
the meeting of the Review Committee 
may be re-produced: 


“The consensus of opinion in the meet- 
ing held in the room of Economic 
Adviser on 28th July, 1971, in respect 
of the items handled by M.M.T.C. 
was as follows: 


(i) Separate pricing ‘ffmula 
should be adopted for non- 
ferrous metals and steel items 
including stainless steel, 


aq) 


(ti) Different pricing formula should 
be considered for items like 
copper, stainless steel and grain 
oriented electrical sheets. In 
respect of stainless steel required 
for uses other than manufac- 
ture of chemical machinery etc., 
maximisation of profits should be 
applied. For copper and SEGO 
sheets, some intermediate for- 
mula could be considered, so 
as to both keep down the costs 
of industry and yet mop up 
profits which are not passed on to 
the final consumer by manufac- 
turers. 

(iii) Supplies of raw materials to 
actual users under the policy 
for registered exporters should 

‘be at the lowest international 
prices of the required items 
against free foreign exchange. 

{i2) The service charges of the 

ising agency for the goods 
supplied to units for export 
production should be kept as 
the minimum. 


2, Having regard to the above views, 
it was decided that a three-tier pricing 
policy for non-ferrous metals and two- 
tier pricing policy for steel items to 
service release order holders falling in 
the category of REP, AU (P), and AU 
should be donaalated, While working 
out the selling prices of raw materials 
to cater to the requirements of REP 
release order holders, raw materials 
procured against free foreign exchange 
at the lowest international prices should 
be taken into account. For AU (P) 
release order holders, an intermediate 
formula would be n . Service 
_ charges should also be calculated at 

CIF cost and other expenses may be 
added thereon at the actuals as indi- 
cated below: 


L * + * * + 


II. Steel items : 
(i) R.E.F. Category: 
(i) CIF cost-+ 
°. (ii) 14% service charges-+ 
(iii) Customs duty-++ 
(iv) Port charges+- 
(all direct charges incurred) 
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Ex- godown|Stock yard : 
(i) CIF cost+ 
(#) 5% service charges+, 
(iii) Customs duty-+, 
(#0) Port charges--, 
(0) All other actual expenses includ- 
ing godown rent and 


(oi) interest on blocked capital in 
the godown. 


(ü) AU (P) & A U Categories : 


High Seas delivery : 
(i) CIF-cost+ 
(ii) 4% service charges. +; 
Ex-Fetty Delivery : . 
(i) CIF cost-; 
(ii) 4% service charges+-, 
(iii) Customs duty+, 
(iv) Port charges+. 
(All direct charges incurred) 
Ex-godown]Stockyard: 
(i) CIF cost-- 
(#) 74% service charges-+, 
(iii) Customs duty +, 
(iv) Port charges-+, 
(0) All other expenses excluding 
(a) godown rent and 
(b) interest on blocked capital 
on stocks in the godown. 


3. The pricing formula for copper, 
stainless steel, grain-oriented electrical 
sheets and other speculative items was 
discussed in this meeting and the follow- 
ing decisions were taken tentatively: 

+ x w $ * 


Stainless steel sheets of 26 gauges re- 
quired for manufacture of hospital 
equipments and appliances. 


(a) R. E. P. Order holders : 

(i) G.I.F. landed cost 

(ii) 5% 
Documents may be delivered on high 
seas basis. i 
(b) Category of consumers: Manu- 
facturers of Capital Equipment such 
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as manufacturers of chemicals and 


Pharmaceuticals textile machineries, 
machines and tools etc. 
+ * * * 
(i) CIF landed cost 
(i) 5% 
(c) Actual user (Non-priority) release 
order holders: 


Having regard to the selling prices of 
stainless steel sheets produced by 
Durgapur Alloy Steel Plant fixed at 
Rs. 30,000 per m. tonne, the selling 
price for 26 gauge stainless steel _sheets/ 
coils should be fixed at the level of the 
prices charged by Durgapur Alloy Steel 
Plant ex-MMTC’s godowns at Bombay, 
Madras and Calcutta. These prices 
would apply to all except to manu- 
facturers of chemical plant and machi- 
nery (covered under (b) above). 

* * * + * 


It is useful to extract the relevant por- 
tion of the minutes of the meeting of 
the Review Qommittee held on gth 
October, 1972 as well: 


* * * * * 
“Steel and Stainless Steel : 


7. The Pricing Committee reviewed 
the sale price of stainless steel. It was 
decided that the current selling price 
of Rs. 28,000 per tonne ex-godown 
for 9-5 mm sheets required for the 
manufacture of hospital equipments 
and appliances for actual users cate- 
gories may continue. It was also 
decided that the ad hoc selling price 
of Rs. 28,000 per tonne should be 
made applicable in respect of end-use 
of dairy equipment and machine tools. 
In respect of actual users engaged in 
the automobile ancillaries, accord- 
ing to the current import policy only 
stainless steel strips are to be allowed. 
It was decided by the Committee 
that for these types of end-uses the 
width of strips should be restricted to 
100 mm. and below. This decision has 
been taken to avoid strips of a width 
of 125 mm being diverted for making 
smaller items of utensils. 


8. The Committee also fixed an ad hoc Without prejudice to the 
selling price for o-5 mm strips in the powers conferred by 
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width of 125 mm and above at 
Rs. 21,000 per tonne applicable for sale 
to manufacturers of hospital equipments 
and appliances, machine tools and dairy 
equipments, This has been worked out 
in the same ratio as worked out between 
the ad hoc selling price of Rs. 28,000 
on the landed cost of 0-5 mm stainless 
steel sheets. 


9. The present pricing formula for 
stainless steel in respect of actual users. 
engaged in the manufacture of machi- 
neries such as chemical and pharmaceu- 
ticals, dairy machinery where mainly 
plates and sheets thicker than 0-5 mm 
are used, textile machinery, etc., would 
continue. It was also decided that the 
existing pricing formula would con- 
tinue in respect of sales to RE P and 
AU (P) categories of users.’’ 


17. I shall now proceed to deal with the 
contentions raised by the Counsel for the 
petitioners. It is said that iron and steel 
are items enumerated as essential com- 
modities under the Essential Commodi- 
ties Act, 1955, and therefore the pricing 
of that article could only be under the 
stated provisions contained in the said 
enactment and no other statutory autho- 
rity other than the one functioning under 
the Essential Commodities Act could fix 
the price for the same. It is no doubt 
true that iron and steel including manu- 
factured products of iron and steel are 
enumerated in section 2 (vi) of the Act. 
But under section 3, the power to control 
production, supply, distribution, etc., 
of essential commodities is vested in 
the Central Government. Section 3 (1) 
of the Essential Commodities Act says: 


“If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity 
or for securing their equitable distri- 
bution and availability at fair prices or 
for securing any essential commodity for 
the Defence of India or the efficient con- 
duct of military operations, it may, by 
order, provide for regulating or prohi- 
biting the production, supply and distri- 
bution thereof and trade and com- 
merce therein.’’ s? 


generality of 
sub-section (1), 


1l) 
| 
sub-section (2) therein says that an order 
made thereunder may provide inter alia 
for controlling the price at which any 
essential commodity may be bought or 
sold. It is this sub-section that is pressed 
into service to support the argument. 
When a statute prescribes a particular 
method of action, then it is incumbent 
on the statutory functionary to act accord- 
ingly and cannot deviate therefrom. 
Under section 3 (1) the Central Govern- 
ment should form an honest opinion that 
it is necessary and expedient to bring into 
the fold and field of activity under the 
Essential Commodities Act, a particular 
essential commodity for purposes of being 
dealt with by them so as to ensure equita- 
ble distribution at fair price. Until 
the Central Government forms such an 
opinion and makes an order and notifies 
the same in the official gazett: and follows 
the prescribed procedure laid down in 
the said Act, there is no obligation on the 
part of the Central Government to fix 
the price of steel as if it has been accept- 
ed and acknowledged to be an essential 
commodity. Though the Central Govern- 
ment is the repository of power to act 


under the Essential Commodities Act, the , 


right to exercise it is conditioned upon the 
circumstances enumerated above and until 
the Central Government assumes such a 
power in the manner indicated, it cannot 
be said that there has been an avoidance 
of a public duty. There may be various 
and myriad reasons which might not 
prompt the Central Government to act 
under the Essential Commodities Act, 
1955. No statutory body, be it 
the Central Government, can be com- 
pelled to express an opinion under section 
3 (1) if it is not otherwise inclined to do 
so. Prima facie there is no obligation on 
the part of the Central Government or of 
their delegate as is provided for else- 
where in the Act, to fix the price of the 
steel under that Act. Mr. Parasaran 
also raised, and in my view rightly, the 
objection that the plea as such has not 
been raised in the pleadings and so cannot 
be mooted in the argument stage. Even 
otherwise, he would impress on the Court 
that as the Central Gov rnment has not 
formed any opinion regarding the inclu- 
sion of fhe commodity as an essential 
commodity and as no steps have been 
taken to officially gazette an inclusion for 
the said purpose and place it before the 
51 


R. Ke MANUFACTURERS Ve M. M-e TRADING CORPN. (Ramaprasada Rao, F) 


-ate the contention. 


401 


Parliament as required in the Act, the- 
Government has not deliberately departed 

from any of their stated and known public 

duties. I am inclined to agree with this 

contention., Prima facie it does not appear 

that fixing the price of steel sheets could): 
only be done under the Essential Com- 

modities Act. . i 


18. The next contention which is rather 
important is that the Import Trade Con- 
trol Policy, as reflected in what is known 
as Volumes I and II for the year April, 
197! to March, 1972 (Red Book) and the- 
Hand book of Rules and Procedure, 1971 
regarding Import Trade Control, do set 
out rules which have statutory force. 
Whilst the petitioners maintain that the 
Rules and the various paragraphs set out 
in the Red Book and Handbook ‘are- 
enforceable in a Court of law, the conten- 
tion of the respondents is that the Red 
Book contains only administrative instruc- 
tions and they have no force of law. The 
relevant paragraphs in the Red Book 
may be noticed immediately to appreci-- 
In paragraphs 51, 52 
and 53, under the head of “Import 
through Public Sector Agencies’, it is. 
provided thus: 


“‘Canalisation of Imports. 


51. Import of certain items will be 
arranged only through’ public sector 
agencies. The list of such items with 
the names of canalising agencies appears 
in section 3. In respect of certain 
other items also listed in section 3, the 
public sector agencies will arrange bulk 
imports to meet the requirements of 
units in certain specified industries 
only. 

52. The canalising agency will apply 
for bulk allocation of foreign exchange- 
and for imports in order to enable it to 
organise efficient procurement of impor- 
ted materials for distribution to actual 
users. 


Manner of allotment of imported materi- 


53. In respect of items listed in sec- 
tion 3, allotment of imported materials. 
to actual users will be made in the 
following manner: 


(i) by release orders to be issued on 
applications made to the licensing 
authorities concerned, or. 
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(ii) by release orders to be issued on 
applications made to the sponsoring 
authorities concerned, or 


(iii) by direct allotments to be made 
by the canalising agency concerned. 


. The manner of allotment has been 
indicated _ against each item in sec- 
tion 3. The detailed procedure for 
submission of applications for allotments 
of these items is given in the Import 
Trade Control Hand Book of Rules 
and Procedure, 1971.” 


Paragraphs 66 and 67 under the head of 
“pricing’ may be usefully referred to: 


“66. Sale prices for distribution of 
goods to actual users will be determi- 
ned by the public sector agency con- 
cerned subject to the guidance and 
general control of the Ministry of 
Foreign Trade. 


Review of arrangements of imports 
through public sector agencies . 


67. The working of public sector agen- 
cies in regard to procurement, pricing, 
distribution of imported materials and 
other procedures will be reviewed every 
quarter by a committee in the Ministry 
of Foreign Trade presided over by 
Additional Secretary and consisting of 
Economic Adviser in the Ministry of 
Industrial Development and Internal 
Trade, Development Commissioner 
(Small Scale Industries), Director 
General of Technical Development, 
Chief Controller of Imports and 
Exports and representatives of the 
Department of Economic Affairs 
and Ministry of Foreign ‘Trade, 
as members, Representatives of the 
public sector agencies concerned and 
sponsoring authorities concerned and 
user authorities will be invited to parti- 
cipate in the discussions on items 
concerning them.’’ 
1g. Great stress is, therefore, laid upon 
the text of these paragraphs and it is 
contended that the above rules, though 
stated to be the policy of the Government, 
are virtually rules having the force of 


law. 


20. The Imports and Exports (Control) 
Act, 1947, is an Act to prohibit or control 
imports and exports. Under section 3 (1) 
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therein, the Central Government may, 
by order published in the Official Gazette, 
make provisions for prohibiting, restrict- 
ing or otherwise controlling in all cases 
or in specified classes of cases, and subject 
to such exceptions if any as may be made 
by or under the order, the import, export 
....of goods of any specified description. . 
In exercise of the powers conferred by the 
said section and under section 4-A there- 
in, the Central Government made what is 
known as Imports (Control) Order, 1955. 
To this order a schedule is attached and 
under clause 3 of the said order certain 
restrictions are imposed on the import 
of certain goods specified in the schedules 
to the order. This order also prescribes 
the various forms of licences, fees on appli- 
cation for licences, the conditions of 
licences, grounds on which a licence could 
be refused, etc. It is for consideration 
whether the Red Book or the Handbook 
is in any way relatable to the Imports 
(Control) Order, 1955 or could it be 
said that the Red Book and the Handbook 
are orders issued by the statutory authority 
under section 3 (1) of the Imports and 
Exports (Control) Act, 1947. The 
contents of the Red Book are given public 
notice of and the preamble to the said 
public notice with which we are con- 
cerned runs thus: 


MINISTRY OF FOREIGN TRADE 
Public Notice. 


Import Trade Control 
New Delhi, the 30th April, 1971. 


Subject: Import Policy for April, 1971— 
March, 1972. 


No. 44-ITG (PN) 71.—The Import 
Policy and Procedure for the year 
April, 1971—March, 1972 is contained in 
Volumes I and II annexed to this Public 
Notice. č 


2. The procedure for submission of 
import applications and for the grant 
of replenishment licences pertaining to 
the registered exporters is given in Volume 
II. 


3. The Import Trade Control Hand- 
book of Rules and Procedure, 197% will be 
issued shortly. Meanwhile, applications 
for licences can be made in the form and 
manner prescribed in the Import Trade 


al) 


Control Handbook of Rules and Pro- 
cedure, 1970, as amended by the provi- 
sions contained in Volumes I and II of 
the Import’ Trade Policy (Red Book) 
for April, '1971—March, 1972. 


P.K. SAMAL, 
Chief Controller of Imports and 
i ` Exports. ° 


Pursuant to this public notice, Volumes 
I and II of the Red Book, as also the 
Handbook, are printed and sold to the 
public. Ex facie the public notice as above 
is not equable to an order made by the 
statutory authority, namely, the Cen- 
tral Government, under section 3 (1) 
of the Imports and Exports (Control) Act, 
1947; apart from the fact that it does not 
expressly say so, the contents of the Red 
Book and the Handbook deal only with 
certain aspects which are more in the 
nature of executive instructions for the 
furtherance of the avowed objects of the 
‘Legislature, as contained in the Imports 
and Exports:(Control) Act, 1947 and the 
Imports (Control) Order, 1955- 


ax. In East India Commercial Company 
Limited, Galcutta v. Gollector of Customs, 
Calcutta, a similar public notice issued 
by the Government of India on the 26th 
of July, 1948 containing the principles 
governing ‘the issue of import licences 
ame up for consideration. There the 
Supreme Court accepted the contention 
that such a public notice is not an order 
under section 3 (1) of the Imports and 
Exports (Control) Act, 1947. The 
Supreme Court said: 


“Orders made under section 3 of the 
Act have'statutory force, whereas public 
notices are policy statements adminis- 
tratively made by the Government for 
public information.’ > 


t 
Reference may also be made to the fore- 
word in the Handbook which says that the 
Handbook is a supplement to the Red 
Book and embodies the procedures, rules 
and regulations governing the submission 
of applications, grant of licences, their 
validity and utilisation and other matters 
relating to Import Trade Control. The 
‘Supremé Court had no hesitation in 


ee ee 
r (1 ig S.G.R. 938: ALR. 1962 S.G. 
ae. (1963) 3 33 9 
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holding that the public notice considered 
by them cannot be deemed to be an 
order issued under section 3 of the Imports 
and Exports (Control) Act. 


2g. In Joint Chief Controller of Imports 
and Exports, Madras v. Mls. Aminchand 
Mutha etc.1, the Supreme Court whilst 
reiterating the accepted principle that 
no person has a right to import a foreign 
commodity into India, the import of which 
is prohibited unless otherwise relaxed, 
observed as follows: 


“But even then he must comply fully 
with the requirements specified in the 
Control Order and make the applica- 
tion in the prescribed form. The 
instructions contained in the Handbook 
and the Red Book.... .are meant for the 
guidance of the Licensing Authority 
and cannot be put higher than adminsitrative 
instructions. It would follow, therefore, 
that such instructions would not confer 


a legal right upon an exporter.... 


Even on the assumption that the Red 
Book has statutory force, there is no 
guideline in the Red Book or Handbook 
which requires the Government to fix 
the price at which the 1st respondent 
should sell stainless steel. Mr. Nambiar, 
contends that if reliance is placed on 
paragraphs 66 and 67 of Volume I of the 
Red Book, then the requirements of these 
paragraphs have already been complied 
with by the Government or the Review 
Committee and in this sense no more rule 
in the nature of mandamus can issue. 
This contention is also well-founded. 
Even otherwise, paragraphs 66 and_67 p 
ject only discretionary powers and th 
enable the 2nd respondent to act as 
guide to the 1st respondent and general 
exercise control over the determinatio 










administrative power in a p 
manner as called for by the petitioners. 


23. In a case where the Government 
refused to exercise their power under the 
Industrial Disputes Act to refer a dispute 





1, (1966) 2 M.L.J. (S.C.) 67 : (1 2 An.W.R. 
(S.G.) & : (1966) 2 8.C.J. 612 : (1966) 1 S.G.R. 
262 : AI.R. 1966 S.C. 478. 
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for adjudication, when the subject 
came up for judicial scrutiny by our High 
Court, our Court, though it differed from 
the Government’s view, did not refer the 
subject-matter directly to the Indus- 
trial Tribunal for adjudication, but issued 
only a direction to the Government to 
refer the dispute to the Tribunal. In 
State of Madras v. Swadesamitran Printers 
Labour Union!, Rajamannar, C.J., said: 


“Where the Judge holds that the 
Government had failed to discharge the 
duty enjoined on them by section 12 (5) 
of the Act, what the Judge, should do is 
to have directed the Government by a 
writ of mandamus to discharge their duty, 
namely, to consider the respective report 
made by the Conciliation Officer. _.... 
To straightaway direct the Govern- 
ment to make a reference to Industrial 
Tribunal would be tantamount to 
usurping a power or jurisdiction confer- 
red on and vested in the Government 
by the statute.’’ 


Similarly in the instant case when the 
Government have already associated 
themselves with the Ist respondent in the 
matter of fixing the price, no special direc- 
tions in the nature of mandamus can issue 
from this Court compelling the Govern- 
ment to act in a particular way to the 
satisfaction of the aggrieved party. That 
would be virtually usurpation of power, 
though it may be a discretionary power 
which is vested in the Central Govern- 
ment. Again Halsbury, Lord Simond’s 
Edition, Volume 11, in paragraphs 187, 
188 and 192 reiterates the proposition 
that the Court will refuse to interfere by 
mandamus with the decision of Tribunals 
on a matter which is decided in the 
exercise of their discretion and would not 
compel such authorities to exercise a power 
which is merely permissive and which 
does not impose an obligation. If para- 
graphs 66 and 67 of the Red Book are 
merely administrative instructions or gui- 
delines and therefore permissive in nature, 
then no more direction in the nature of 
mandamus is possible from this Court if 
such a permissive power though not in 
the nature of an obligation has been exer- 
cised and the Review Committee which 
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fixed the price in the instant case had 
the co-ordination of the Government 
or their officials when fixing such a price. 
Mr. Chellaswami, however, strongly relies. 
upon the decision in Union of India v. 
Anglo-Afghan Agencies1. In that case the 
Textile Commissioner published a scheme 
called the Export Promotion Scheme 
providing incentives to exporters of wool- 
len goods. The exporters were invited 
to get themselves registered to avail 
themselves of the benefits of the scheme. 
The Textile Commissioner expressly repre- 
sented that the exporters will be entitled. 
to import raw materials of the total 
amount equal to 100 per cent. of the 
f.o.b. value of the exports. Therefore- 
whether the said scheme was statutory or 
administrative did not directly come up 
for consideration. Granting that it was 
executive in character the Court was of” 
the view that the executive necessity does 
not release the Government from honour- 
ing its solemn promises relying on which 
citizens have acted to their detriment. 
When an attempt was made by the 
Textile Commissioner to reduce the 
amount of the value of the imports to 
which the petitioner in that case was 
entitled to, the Supreme Court held 
that even though section 115 of the 
Evidence Act was not strictly applicable, 
it was still open to a party who had acted 
on a representation made by the Govern- 
ment to claim that the Government shall 
be bound to carry out the promise made 
by it, even though the promise was not 
recorded in the form of a formal contract 
as required by Article 299 of the Consti- 
tution, That case, therefore, did not 
touch upon the matter in issue in the 
instant case, whether the rules contained 
in the Handbook and in the Red Book are 
legislative directions or administrative 
instructions. But certain observations 
made therein are torn out of the context 
to gain ground that -the rules contained 
in the policy book are statutory. Shah, J., 
speaking for the Supreme Court, in 
paragraph 13 of the said judgment said 
thus: 


“The question whether the Import 
Trade Policy is legislative in character 
has not been expressly deale with in 





1. (1968) 2 S.G.R. 366 : (1968) 2S.C.J. 889 : 
ALR. 1968 S.G. 718. Jake 
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any decision of this Court. It appears 
to have been assumed in certain cases, 
that it is executive in character, but 
even so it had been held that when it is 
declared under an export policy that a 
citizen’ exporting goods shall be entitled 
to certain import facilities, in appropri- 
ate cases the Courts have the power to 
direct the concerned authority to make 
that facility available to the citizen who 
has acted to his prejudice acting upon 
the representation in the policy and 
has been denied that facility.” 


It is apparent that the decisions in Joint 
Chief Controller of Imports and Exports, 
Madras v. MJs. Aminchand Mutha etc.+ 
.and East India Commercial Company, Calcutta 
-v. Collector of Customs, Calcutta*, were not 
brought to the notice of the Court when it 
‘decided the case in Union of India v. 
Anglo-Afghan Agencies’. Even so, E am 
of the view that the ratio decidendi in 
this decision rests upon the acknowledged 
force of the proposition that a person 
‘cannot approbate and reprobate and tht 
‘person would include also the State or 
its representative. 


24. Some other decisions of the Supreme 
Court in which Union of India v. Anglo- 
Afghan Agencies’, has been cited with 
approval are again referred to. But, as I 
said, all those decisions adopted the 
principle of juridical estoppel laid down 
and accepted by the Supreme Court in 
Union of India v. Anglo-Afghan Agencies. 
„Therefore, I am of the view that the 
Jvarious instructions contained in the 
{Red Book and Handbook have no statu- 
tory force, but are only administrative 
finstructions. I may incidentally add 
that no plea of estoppel has been raised 
in the instant case and, therefore the 
petitioners cannot rest their case on that 
‘doctrine. Also from the very fact that 
the petitioners intend resting their con- 
tention on a plea of estoppel it follows 
that the rules in the Red Book and Hand- 
book are non-statutory in character 
because there cannot be any estoppel 
against ' statute. 









1. _ (1966) 2 M.L.J. (S.C.) 67: (1966) 2 An. 
W R? 48.C.) 67 : (1966) 1 S.G.R. 262 : (1966) 2 
S.C.J. 612 : ALR. 1966 S.C. 478. 

a) 35.C.R. 338: A.l.R. 1962 S.C. 1893. 
2 S.G.R. 366: (1968) 2 S.G.J. 889 : 
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25. Alternatively it is suggested that 
even if the Red Book and Handbook con- 
tain executive and administrative instruc- 
tions, the petitioners having secured 
a vested right by reason of the 
issuance of the release order, such rights 
cannot be affected either administratively 
or executively. Reliance was placed 
upon certain observations of the Supreme 
Court in Bennett Goleman and Company v. 
Union of Indiat. In that case a reference is 
made to State of Madhya Pradesh v. Thakur 
Bharat Singh*. That was a case where the 
State Government made an order under 
the Madhya Pradesh Public Security Act, 
1959, directing a person to remain ina 
named town. The Court held that the 
order imposed an unreasonable restric- 
tion, offended Article 13 by taking away 
or abridging the rights conferred by Part 
III of the Constitution, and further held 
that all executive action which operates to 
the prejudice of any person must have 
the authority of law to support it. The 
Court was noticing a statutory provision 
and not an administrative instruction. 
In the same case, in paragraph 93, the 
Supreme Court said: 


“What is termed ‘policy’? can become 
justiciable when it exhibits itself in 
the shape of even purported ‘law’. 
According to Article 13 (3) (a) of the 
Constitution, ‘law’ includes ‘any Ordi- 
nance, order, bye-law, rule, regulation, 
notification, custom or usage having in 
the territory of India the force of law’. 
So long as policy remains in the realm 
of even rules framed for the guidance 
of executive and administrative authori- 
ties it may bind those authorities as 
declarations of what they are expected 
to do under it. But, it cannot bind 
citizens unless the impugned policy 
is shown to have acquired the force 
of ‘law’. Mr. Nambiar, appearing for 
the Hindu Newspaper, has, therefore, 
assailed the impugned items of the news- 
print control policy on the ground, inter 
alia, that the fundamental rights of the 
petitioners represented by him cannot be 
curtailed by anything less than ‘law’.”’ 
Mr. Chellaswami, when he quoted this 
decision was again begging the question. 





1, (1972) 2 S.C.C. 788, 
2 ar 2 S.C.R. 454 : (1968) 1 S.C.J. 173 : 
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It is no doubt fundamental that rights of 
citizens cannot be curtailed by anything 
else than law. But executive and adminis- 
trative instructions which bind those who 
are expected to act under them cannot be 
questioned by the citizen when such 
instructions are given effect to by the 
appropriate authorities. 


26. It should not however be forgotten 
that no one has a right to import an article 
if such importation is against the accredi- 
ted policy of the country. As the Supre- 
me Court said in Deputy Assistant Iron 
and Steel Controller, Madras v. Katralla 
Metal Corporation, Madras}: 


“In granting licences for imports, the 
authority concerned has to keep in view 
various factors which may have impact’ 
on imports of other items of relatively 
greater priority in the larger interest 
of the overall economy of the country 
which has to be the supreme considera- 
tion, and an applicant has no absolute 
vested right to an import licence in 
terms of the policy in force at the time 
of his application because from the 
very nature of things at the time of 
granting the licence the authority 
concerned may often be in a better 
position to have a clearer overall 
picture of the various factors having 
an important impact on the final 
decision...... os 

The same principle is reiterated diffe- 

rently in Glass Chatons Importers and 

Users’ Association v. Union of India?: 
“A policy as regards imports forms an 
integral part of the general economic 
policy of a country which is to have due 
regard not only to its impact on the 
internal or international trade of the 
country but also on monetary policy, 
the development of agriculture and 
industries and even on the political 
policies of the country involving ques- 
tions of friendship, neutrality or hostility 
with other countries”. 


. Thus it is seen that Import Trade 
Control Policy, is a peculiar policy decision 
of the Government having regard to 


1. (1972) 2S8.C.J. 751: (1973) 1 M.L.J. (S.C. 
1g8 : (1973) 1 An. W.R. (s.c§ 128: ALR. pee 
S.C. 935. 

2, (1962) 2 S.C.J. 213 : (1962) 1 S.C.R. 862: 
AAR. 1961 S.C. 1514. 
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vary according to exigencies and cir- 
cumstances, The impact of the socialisti 
policy, to which our country is wedded, 
the trend of the developing industries and 
its need, the cause for prohibition of 
certain items from being imported to help 
indigenous and_ local 


on material noticed and acted upon by it, 


28. In the instant case what is said ig 
that by reason of the release order, the 
petitioners acquired a right. This may 
be so in ordinary mercantile law. But 
this aspect read in conjunction with the 
superimposed policy of canalisation 
might not confer on the same citizen a 
right to secure his goods at a price to be 
named by him. No purchaser can dic- 
tate his price to the seller. Cana- 
lisation of imports is no longer open to 
attack (See Glass Chatons Importers and 
Users’ Association v. Union of India). If 
stainless steel, therefore, has been so 
canalised through the rst respondent, 
then it is the 1st respondent who has 
secured the entire stock for equitable 
distribution amongst traders in the 
country by issuing release orders. Bu 
in so far as the price of such importe 
article is concerned, it has the right to 
it having regard to various factors whi 









The price so 
fixed by the Committee, unless it is, 
capricious and hopelessly arbitrary an 
avowedly discriminatory as between on 
trader and another, cannot easily, be th 
mE 
I. (1962) 2S.C.J. 21g: (1 “GR, : 
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subject of attack before a Court exercising 
visitorial jurisdiction under Article 226 
of the Constitution. The Review Com- 
mittee undoubtedly exercises its discree 
tion whether it is administrative or execu- 
tive and such a discretion is conferred 
not by law, but once again by executive 
instructions. So long as the attack is 
not based on bias, malice or upon dis- 
crimination, the price fixed by the Review 
Committee cannot easily be dislodged at 
the instance of the buyer. 


ag. It is then said that the price has 
been arbitrarily fixed by the 1st respon- 
dent and the 2nd respondent did not 
exercise its mind while the price was 
settled. I have perused the file relating 
to pricing for canalising agencies and do 
not find that the objection is acceptable. 
The 2nd respondent acts through res- 
ponsible officers in the Ministry of 
Foreign Trade, Ministry of Steel, Ministry 
of Finance, the Chief Controller of 
imports and Exports, the Economic 
Advisor of India, the Principal Officers 


‘of the Canalising Agency and other 


Officers of the Concerned Ministries. The 
constitution of the Review Committee 
is in accord with the guidelines pres- 
cribed in paragraphs 66 and 67 of the 
Red Book. Once the imports are cana- 
lised and the goods imported are thus the 
stock in trade of the.......... canalising 
agency, it is for that agency to fix up the 
price of the goods paid for by it. Because 
of various economic conditions and public 
national interests, free imports of steel 
is not allowed, though even now some 
specified and notified products are 
importable on special permits or licences. 
In so far as those commodities canalised 
through corporate agencies are concerned, 
a procedure is prescribed to secure them 
to an ordinary trader who requires it. 
He has to approach the agency, in this 
case the first respondent, and await its 
orders for release. The release order is 
made by the first respondent bearing in 
mind the available stock, the principle 
of equitable distribution and is given to 
those who deserve it. The entire policy 
based on several cross sections of socio- 

elfare needs is intended to serve the 
community at large. This policy cannot 
be lightly interfered with by Courts in 
exercise of their jurisdiction under Article 
Constitution. When the 
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release order is issued and the price of 
the commodity is fixed by the supplier, 
it is strange that the buyer (petitioner) 
should question the authority of the 
seller (respondents) to fix their price. 
It is absurd to contend that the trade 

not been consulted when the price w 
fixed. Such a consultation besides bei 
unnecessary is not even envisaged in th 
Red Book. Prior to the meeting of the 
Review Committee the Sub-Committee 
consisting of the above well informed 
officers make also policy decisions and 
set down guidelines to work out the selling 
price of raw materials to cater to the 
requirement of registered exporters 
manufacturing houses, actual users, etc. 
Thereafter the price Review Committee 
meets and computes the selling price of 
such imported materials. Thus, exper- 
tise is brought to bear upon the pattern 
of pricing and in this process the 2nd 
respondent also played at the appropri- 
ate time its prominent part. The minutes 
of the two Committees already extracted 
lend support to this view. The and 
respondent has not abdicated or dis- 
associated itself in the process of fixing 
the fair price for the commodity in ques- 
tion. At every possible stage the and 
respondent through its officers in the 
various Ministries extended their guidance 
and arm of experience under the um- 
brage of which the price was ultimately 
fixed. It is clear from record that there 
was co-ordination between the first 
and the 2nd respondents when the 
Review Committee arrived at the price 
of the goods, All elements necessary 
fix a fair price have been taken into 
consideration. No irrelevant data or 
inadmissible material has entered into 
the computation. In fact, the patt 
of pricing has an intelligent nexus wi 
the object with which the special importa- 
tion has been made through a canali 
agency and that object is national interest} 
and economic well-balancing. There i 
no element of caprice, rashness, arbitrari 
ness or unreasonableness in the proc 
of fixing the prices. Therefore, th 
complaint against the pricing system as 
a whole is without foundation. 



















go. The next ground of attack on the 


pricing policy is that the entire system 
offends icle 14 of the Constitution of 
India. It is urged that equals are 
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treated unequally and different standards 
‘are deployed for persons similarly placed 
resulting in discrimination. It is argued, 
that even if the rules in the Red Book 
are considered as executive or administra- 
tive instructions, yet while applying the 
same citizens of the same class should not 
be treated differently. 


gt. In the pricing schedule the price 
for stainless steel sheets of 26 gauge re- 
-quired for manufacture of hospital equip- 
ments and appliances is noted differently 
for three different categories of persons. 
We have already extracted the three 
categories, The first category is the 
R. E. P. order holders, the prices for 
whom are fixed at c, i.f. landed costs 
plus 5 per cent. The second category 
includes many categories of consumers. 
They are manufacturers of capital equip- 
ment, such as manufacturers of chemi- 
cals and pharmaceuticals, machineries, 
machines and tools etc. Here also the 
cost is c. i. f. landed cost plus 5 per cent. 
The third category is the actual user (non 
priority release order holders). The price 
‘of Stainless steel sheets released to ‘actual 
users under this category is fixed having 
regard to the price of similar sheets pro- 
‘duced by Durgapur Alloy Steel Plant. 


32. I may at once deal with one group 
of consumers covered by the second cate- 
gory as above. Prior to the quarter, 
‘October to December, 1972, the con- 
sumers coming within the group of dairy 
and chemical manufacturers were treated 
concessionally. On and from the quar- 
ter beginning from October, 1972, the 
price at which the sheets were supplied 
to them is the same as the petitioners who 
are manufacturers of hospital equipments 
and appliances. An argument is made 
‘on the withdrawal of concession to the 
‘dairy and chemical manufacturers. It 
is said that the concession was taken away 
because of the filing of the writ petitions. 
But the respondents would explain and it 
is also borne by record that the privilege 
given to dairy manufacturers was taken 
away because of misuse by the allottees, 
who were diverting the supplies received 
for one p se to a different purpose 
to wit the: a of utensils. It 
was also found that stainless steel sheets 
of a particular gauge obtained by traders 
were both used for the manufacture of 
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products which they obliged themselves 
to produce. As a matter of fact, the 
2nd respondent would state that the manu- 
facturers of machineries in the fields of 
chemicals, pharmaceuticals, textiles etc., 
including dairy equipment manufacturers 
fell under the second category laid 
down by the Review Committee in its 
meeting dated 17th September, 1971. 
It is also said that the industrial and 
commercial refrigerator equipment manu- 
facturers also fall within that category. 
The reason for supplying stainless steel 
„ata concessional price to this category 
of persons is in pursuance of the Govern- 
ment’s policy to increase industrial pro- 
duction and to follow a policy of import 
substitution. This policy is also intended 
to serve those who are engaged in machine 
building activities and who contribute 
to the industrialisation of the country by 
producing machines and thus being 
instrumental in reducing the import bill 
of the country thereby saving foreign 
exchange by indigenous production of 
machineries that would otherwise have 
to be imported. As these manufactures 
played a significant roll in the conser- 
vation of foreign exchange and in the 
matter of import substitution they were 
treated differently and were favoured 
with a concessional price in so far as the 
supply of stainless steel sheets were con- 
cerned. It was in those circumstances 
that the price was reviewed and revised 
and now the price of the commodity which 
a dairy manufacturer or a chemical 
manufacturer should pay is the same 
as that to be paid by a hospital equip- 
ment manufacturer like the petitioners. 


33. The Review Committee exists only 
for reviewing the price, if the exigencies 
and needs of the community require. 
They are not expected to keep the prince 
static even if circumstances do not warrant 
such a situation. The vague contention 
is that this has been done purposely to 
avoid the rigour of the attack in these 
writ petitions. It is not necessary to go 
into the motive behind the withdrawal of 
the concession to dairy equipment manu- 
facturers etc. It is been revised because 
certain material was noticed aby the 
Committee which compelled them to act 
and withdraw the concessional treatment. 
If the argument of the petitioners is to 
be accepted, then, it would virtually 


Hy 


mean that) the Court should direct the 
Review Committee to re-introduce the 
concession jor uniformly adopt the same 
for all. This direction cannot be given 
by the Court, as it has no power to do so. 
In any event, the sense of the argument 
appears to,be purely vilificatory in scope 
and it does not serve any purpose to the 
petitioners! This has to be discounte- 
nanced, : 


34. But the gravamen of the charge is 
that there'is a patent discrimination in 
the pricing system adopted because of the 
differential treatment between the manu- 
facturing houses or export houses on the 
one hand and the petitioners as actual 
users on the other. 


35. Before I consider the import of the 
arguments; certain general observations 
are necessary. Under the Red Book 
the price ‘has to be fixed by, the first 
respondent. This has to be done in 
consultation, with the 2nd respondent. 
Even if, the Central Government is 
assumed to exercise control over the Ist 
respondent in the matter of fixing of 
price, such a control by itself would not 
be sufficient to make the entire process 
an act of;State. I have already expres- 
sed the view that the first respondent 
is not acting under any accepted law 
but is per. force obliged to follow certain 
administrative instructions issued by the 
State in the name of national interest and 
balanced economy. All such acts and 
the resultant decisions taken in the pro- 
cess cannot be characterised as acts of 
State. Thus understood the pricing pat- 
tern is a peculiar system adopted by the 
respondents in the general interest of the 
community at large. No doubt there 
are administrative orders which confer 
rights and impose duties. It is only in 
cases where administrative orders take 
away the ;rights of citizens that Courts 
have examined the situation to find that 
such an order should satisfy the essential 
principles, adumbrated in the Consti- 
tution such as avoidance of discrimina- 
tion, adherence to the principles of 
natural justice, etc. In the instant 
case the administrative order resulting in 
the fixætibn of a price does not create 
any right in the petitioners. Even assum- 
ing it does, it should be seen whether by 
fixing a different price to two distinct cate- 
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gories of traders, the principles of 
equality before law and equal protection 
of laws are violated. No doubt, it is 
true that the principles of equal protec- 
tion of laws is like a golden thread run- 
ning through the fabric of our entire set- 
up of a socialistic pattern of society. 
But in the very nature of things a classi- 
fication is inherent in the application o 
laws. If the classification made in 
exercise of power conferred by law is 
reasonable and if the differentia i 
intelligible and bears a nexus to the object, 
of the system, then such a differential 
treatment which is involved in the classi- 
fication is never understood as discrimina- 
tory. It is always accepted that a 
doctrinaire approach in the matter of 
construction and elucidation of Article 14 
of the Constitution has to ba avoided. 
Again, as a selective quality is generally 
present even in executive acts, sometimes 
the Courts may be obliged to judicially 
examine even such executive actions to 
find out whether such actions resulted in 
discrimination amongst persons equally 
circumstanced. 


36. The threetier division recommended 
by the Review Committee during the pro- 
cess of fixing the fair price for the com- 
mittee is no doubt intricately connected 
with the object of the policy, namely, fair 
distribution and public interest. The cate- 
gorisation obviously serves three different 
national needs. The first category by their 
trading activity, namely, exportation, 
earns foreign exchange. The second 
category by their manufacturing activities 
conserves foreign exchange. The third 
activity involves no foreign exchange at 
all. But for the free exports indulged in 
by the first category of persons probably 
foreign exchange may not be available 
to import stainless steel sheets for dis- 
tribution to the commerce in India 
including the petitioners. Thus, the 
categories are differently but intelligently 
and objectively classified. 


37- Mr. V. P. Raman, brought out 
certain irregularities committed by cer- 
tain export houses or manufacturing 
houses belonging to the second category. 
No doubt, this information was given 
at a very late stage in the course of the 
arguments. Such stray or sporadic 
instances cannot be generalised and the 


(3 


440 


entire scheme attacked on the basis of 
discrimination. If manufacturing-houses 
or exporters have misused their licences 
or status, it is for the appropriate autho- 
Tity to take note of it and initiate action 
against him. An instance or instances of 
breach of law or administrative instruc- 
tions which creates quasirights in a 
trader cannot be the substratum for the 
contention that there is denial of equal 
protection of law in the application of the 
law or the executive instruction. On the 
assumption that the petitioner has 
a right or a quasi-right by virtue 
of the paragraphs in the Red Book, 
it cannot be said that the violation 
indulged in by one particular trader in 
the second category who secured certain 
privileges under the pricing policy should 
be generalised and a case for discrimi- 
nation or denial of equal protection of 
Jaws made out for the other traders in 
the same field. The petitioner cannot 
plead that because the concession as to 
price given to a particular manufactur- 
ing house or exporter has been misused, 
the concession should not at all be given 
to honest and innocent members of that 
class and further there should be no 
such concession at all to the prejudice of 
the petitioners. 


g8. I shall take up the merits on which 
the argument of discrimination is based. 
I have already dealt with the basis on 
which the concessional treatment was 
meted out to manufacturers of capital 
equipments coming within the second 
category of the pricing scheme. In so far 
as the export houses are concerned the 
facts as found in the record are as follows, 
It is no doubt true that the export houses 
are supplied with stainless steel at 
Rs. 15-40 per kilo. With a view to 
Promote exports and to increase foreign 
exchange earnings export-oriented units 
are supplied with raw materials at inter- 
national prices so that their products would 
compete in the international market. 
Export houses are generally classified into 
two groups, merchandising export houses 
and manufacturing export houses. In 
both the cases there is an immediate 
export obligation of Rs. 25 lakhs per 
annum of non-traditional products. 
However, in the latter cases, the export 
houses should export at least Rs. 5 lakhs 
of sion aditional products manufactured 
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by others. An additional obligation of 
increasing the exports of non-traditional 
items produced by other manufacturers 
at the rate of Rs, 5 lakhs per annum has 
also been imposed on manufacturing 
export houses. The actual users on 
the other hand fall under the third cate- 
gory in the pricing pattern to which class 
the petitioners belong. They have 
nothing to do with either gaining of foreign 
exchange or conservation of foreign ex- 
change. They are expected to use goods 
for manufacturing certain equipments 
for local consumption in the country. 


. The above broad-based division 
between the first and the second cate- 
gories on the one hand and the third 
category on the other, appears, to be justi- 
fied. Export houses form altogether a 
different class from the actual users like 
the petitioners who are concerned mainly 
with the manufacture of articles for 
domestic consumption. In order to 
encourage export trade which is the 
avowed object of our economists, it 
is necessary that raw materials such as 
stainless steel sheets should be supplied 
to export houses at international prices 
in order to sustain or expand exports for 
earning foreign exchange. This intend- 
ment behind the concession is based on 
the substratum of public policy and 
economic development. Export houses 
primarily are interested in international 
markets, whilst the petitioners manu- 
facture goods intended for home con- 
sumption. Itis also made clear that every 
export house to whom stainless steel-sheets 
are allotted is in duty bound to manu- 
facture stainless steel products themselves 
for export or to have the same manu- 
factured on their account in the manu- 
facturing establishments owned by others. 
To make it clear if the export houses are 
merchandising export houses, they will 
have to give the steel to others for the 
purpose of manufacturing their end- 
product for export. The respondents are 
emphatic and there is no evidence to 
the contrary that no stainless steel is 
released at international prices to any 
one unless such stainless steel sheets are 
utilised for manufacture of goeds for 
export or for fostering indigenous"machine 
building industries already referred to. 
In the light of such facts which are not 
disputed, I am unable to accept the 


Ty 


argument of the learned Counsel for the 
petitioners that the petitioners have been 
discriminated whilst the pricing pattern 
was settled; by the Review Committee. 


40. It is 'by now well-established that 
the real test to be applied to find out 
whether a' particular provision whether 
legislative or executive is discriminatory is 
to see whether there is any tendency or 
scope for discrimination in its ultimate 
operation. No doubt “equal protection of 
the laws isj a pledge of the protection of 
equal laws.” It requires that persons 
subject to a piece of legislation shall be 
treated alike both in respect of the pri- 
vilege conferred and liabilities imposed. 
The salutary principle impregnated in 
Article 14 of the Constitution aims at the 
establishment of an equality of status 
in citizens or traders, who are similarly 
circumstanced and placed. In the 
facts and circumstances of this case it is 
impossible to hold that the petitioners 
have been discriminated against in an 
atmosphere: of equality. Different consi- 
derations were respons‘ble for showing 
a concession to the first and second cate- 


gories of merchants and the power even . 


though it is executive or administrative 
has been bona fide exercised in a reason~ 
able manner for the designed end of 
either conserving or securing foreign 
exchange which is a vital necessity for 
the economic uplift of a developing 
country. | 


4x. One other argument which is closely 
allied with the above contentions of the 
petitioners ‘is that the selling price of 
stainless steel sheets which has been fixed 
in the instant case at Rs. 28,000 per 
metric tonne is based on irrelevant consi- 
derations. In particular, reliance upon 
the selling [price of stainless steel sheets 
produced by Durgapur Alloy Steel Plants, 
which sells its end-product at Rs. 30,000 
per metric tonne is said to be totally extra- 
neous. It isiin this context the learned 
Counsel for the petitioners urged that an 
element of caprice has entered into the 
working of the prices. According to the 
petitioners ithe ist respondent in its 
memorandum of association has obliged 
itself to*gtabilise prices and rationalise 
the distribution of metals including 
iron and steel. Furthering this objec- 
tion of the first respondent it is con- 
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tended that the first respondent is the 
agent of the petitioners and it is boun 
to protect the principal’s interest, . 


42. I may at once reject the contention 
that the first respondent is the agent of the 
petitioners. The First respondent is the 
seller and the petitioners are the buyers. 
In mercantile practice it is impossible to 
forge the jural relationship of principal 
and agent as between a seller and a buyer. 
The obligations which under contract or 
in law the seller has to face, are totally 
different from the obligations thrust upon 
an agent by law or otherwise. An agent 
is a reflection of the principal; he under- 
takes the duties of his principal by reason 
of some authority given to him to so act. 
The terms of the agency are determined 
by mutual contract or understanding. 
An agent is bound to render an account 
to the principal of what all acts he has 
done. The principal has the right to 
ratify or not the acts of his agent if he is 
of the ve that such acts were not autho- 
rised either expressly or by necessary 
implication by him. 


43. All these elements which go to create 
the relationship of principal and agent 
under the law of contracts are absent 
in the instant case. The first respondent 
is a creature of a statute. It functions 
independently as a corporate body with 
a seal of its own. Compulsive public 
interest mandates it to get guidance 
in the matter of its working from the 
Central Government. It cannot lite- 
rally be chracterised as a department of 
Government. It is a separate juristic 
person acting in its own right but cont- 
rolled in certain matters by the Central 
Government. The first respondent, there- 
fore, is not a subordinate or a wing of 
the Central Government. A fortiori the 
fir st respondent cannot be said to be the 
agent of the petitioners. The petitioners 
have not founded the first respondent for 
its activities. As a matter of fact, the 
petitioners look to the first respondent for 
a release order and, therefore, the peti- 
tioners are not the persons who could 
dictate to the fi'st respondent or demand 
performance of a thing in a particular 
manner. The first respondent is an agency 
created in national interest and it is not 
an agent of the petitioners, 
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44. If, therefore, the first respondent is not 
to act at the dictates of the petitioners, 
then the only point that remains for 
consideration under this head of dis- 
cussion ig whether the reliance placed upon 
the price of the goods by Durgapur Alloy 
Steel Plant is valid. In John H. Reagan v. 
Farmers Ioan Trust Company1, the Court 
said: 
“Although the formation of a tariff of 
charges for transportation on a com- 
mon carrier is a legislative or minis- 
terial rather than a judicial function, 
the Court may decide whether or not 
such rates are unjust and unreasonable 
and as such would work a partial 
destruction of rights to property and if 
found so to be may restrain their 


operation’. 


The Court was also of the view that the 
fixing and enforcement of a rail/road com- 
mission of unjust and unreasonable rates 
for transportation of a rail/road company 
is unconstitutional and denial of the equal 
protection of the ‘laws. Therefore, the 
point is whether in the instant case the 
hypothesis considered by the Review 
Committee has resulted in an unreasona- 
able or oppressive price, in so far as the 
petitioners are concerned. The res- 
pondents would contend that the price 
charged by Durgapur Alloy Steel Plant 
was taken as one of the guidelines because 
the accredited policy of the Government 
is that the canalisation policy should 
not affect any indigenous production. 
Durgapur Alloy Steel Plant, was selling 
its products at Rs. 30,000 per metric 
tonne. In the counter-affidavit it is stated 
that the prevailing domestic market 
price of stainless steel sheets was 
found to be in the range of Rs. 38,000 
to Rs. 40,000. This information was 
gathered from certain invoices and certi- 
ficates issued by Chartered Accountants 
in support of the applications made by 
the petitioners as actual users. The 
prevailing price of stainless steel sheets 
indigenously produced by Hindustan 
Steel Limited, was also taken into consi- 
deration. It is not as if all such hypo- 
theses considered“ by the Review Com- 
mittee are extraneous for consideration. 
As a matter of fact, they are all relevant 








1, 38 Lawyer’s Edition, P. 1014, (Para. 362.) 
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material for a public body like the first 
respondent who is expected to fix a fair 
price to go into and to ultimately decide 
as to what ought to be the price at which 
the imported goods should be released and 
equitably distributed. The statement in 
the counter-affidavit of the first respon- 
dent that it took a decision like any other 
trading organisation which functions 
in the interests of good business and 
with a view to balance its object in such 
a manner that loss incurred in exports 
are counter-balanced by the sale of im- 
ported goods which command a high 
premium, and also bore in mind the 
internal market rates and particularly 
all steel products in India by indigenous 
manufacturers is a statement which com- 
mends itself to me. As a matter of fact, 
the price of steel produced by the 
Durgapur Mills is higher and the pro~- 
ducts therein manufactured is of a lower 
gauge whereas the products imported 
are of a higher gauge and of a better 
quality and priced less by the Review 
Committee. 


45. Taking all the circumstances into 
consideration this is not a case where the 
first or the second respondents are claim- 
ing infallibility in themselves. Various 
cross-sections.of administrative necessity 
and national interest were taken into 
consideration by the respondents when 
they fixed the price, as was done in the 
instant case. There is no unreasonable- 
ness or unfairness either in the pricing 
pattern or ultimate decision whereunder 
the price was fixed. I am unable, there- 
fore, to uphold the objection that the 
petitioners have been discriminated against 
in the matter of fixing of the price of 
stainless steel by the first respondent with 
the assistance of the second respondent. 


46. The last contention which remains 
to be considered is whether the relief as 
as asked for by the petitioners should be 
granted. 


47. I have already expressed that th 
pricing policy for canalising agencies i 
a process which is undertaken by th 
respondents in their executive orgadminis 
trative capacity. So long as fhere is n 
malice, caprice or arbitrariness in th 
process, no citizen can be aggrieved b 
the decision of such a public body. A 


1 | 


price has already been fixed in exercise 
of such administrative power. It, there- 
fore, follows that a writ of mandamus 
directing' such a body to refix a price 
cannot be issued unless the price is for 
all purposes one which is unreasonable, 
unfair and hopelessly discriminatory. 
As the petitioners have not established 
to my satisfaction this the price fixed in 
the administrative jurisdiction of either 
or both of the respondents cannot in 
the circumstances be said to be unreason- 
able or discriminatory and as according to 
me, the instructions set in the Red Book 
and Hand Book are only executive instruc- 
tions having no force of law, I am unable 
to find any violation of any public duty 
on the part of cither of the respondents 
for me to issue a rule in the nature 
of mandamus. No doubt no writ is 
asked for against the first respondent, but 
a direction to the second respondent is 
sought in respect of such fixation of 
price of stainless steel sheets. On the 
ground that the price has already been 
fixed and also on the ground that there is 
no public duty on the part of the second 
respondent in presenti or in accordance 
with any rule of law or even administrative 
instructions to once again prompt the 
first respondent to refix the price of 
‘stainless steel sheets, these writ petitions 
have to fail. Accordingly they are dis- 


missed, There will be no order as to costs. 
S.J. Petitions 
dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present:—G. Ramanujam and V. Rama- 


swami, FF. 


M/s.Soundramman Textiles, Komara- 
palayam and others Petitioners* 


v. 


The Collector of Customs, Customs 
House, Calcutta and others 
Respondents. 


Indian Tariff Act (XXXII of 1934), section 
2-A—Levy of countervailing duty—Import of 
art silk yarn—Legal fiction—Imported yarn 
deemed to have been manufaciured or produced 
in India—Whether colourable exercise of legis- 
lative power—Constitution of India (1950), 
Article 248, Seventh Schedule, List 1, Entry 97. 


On the question whether the levy of coun- 
tervailing duty on import of art silk yarn, 
under section 2-A of the Indian Tariff 
Act, 1934, read with section 22 of the 
Finance Act, 1963, was valid and consti- 
tutional, 


Held: As to legislative competency of 
Parliament, a complete answer is found in 
Article 248 and Entry 97 of List I of the 
Seventh Schedule to the Constitution. 
[Para. 4.] 


Following the tests laid down by the 
Supreme Court in Union of India v. 
Harbhajan Singh Dhillon, (1972) 2 1.T.J. 
258: (1972) 2 8.C.J. 379: 83 I.T.R. 582, 
there is no substance in the contention 
that Parliament lacks legislative compe- 
tence to legislate section 2-A ofthe Indian 
Tariff Act, 1934. { Para. 5.] 


Cases referred to :— 


K. L. Johar v. Deputy Commercial Tax 
Officer, (1965) 1 8.C.J. 541 : (1965) 
I M.L.J. (S8.C.) 95 : (1965) 1 


An.W.R. (S.C) 95: (1965) 2 S.G.R. 


112: ALR. 1965 S.C. 1082 ; Madras 
State v. G. Dunkerley @ Go., (1959) 
S.C.R. 379: (1958) 2 M.L.J. (8.C.) 
66 : (1958) 2 An.W.R. (S.G.) 


*W.Ps. Nos. 3116 of 1969 and 612 to 623 of 
1970, 5th December, 1972. 
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66 : 1958 S.C.J. 696 : AIR. 1958 
S.C. 560; F. R. C. Manufacturing Associa- 
tion v. Union of India, A.I.R. 1970 S.C. 
1589; Union of India v. Harbhajan Singh 
Dhillon, (1972) 83 I.T.R. 582: (1972) 
28.C.J. 379 : (1972) 2 I.T.J. 258: (1972) 
Tax.L.R. 449 : A.LR. 1972 S.C. 1061. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
respective affidavits filed therewith, the 
High Court be pleased. 


(1) to call for the records from the first res- 
pondent pertaining to the impostof coun- 
tervailing duty of Rs. 1,49,575 in respect 
of the petitioner’s import of art silk, yarn 
under Licence Nos. 732560, 735999, 
738187, 763793, 763847, 764493, 989581, 
2241514, 2241048 and 2246086 during 
the period roth March, 1961 to roth 
November, 1964 and to issue a writ of 
mandamus directing the refund of the 
countervailing duty of Rs. 1,490,575, ille- 
gally levied and collected from the peti- 
tioner (in W.P. No. 3116 of 1969). 


(2) to call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 14 470.80 
in respect of ‘the petitioner’s import of 
art silk yarn under licence during the 
period rath June, 1964 to 17th June, 1964 
and to issue a writ of ma direct- 
ing the refund of the countervailing duty 
of Rs.14,470.80 illegally levied and colle- 
cted from the petitioner (in W.P. No. 
612 of 1970). 


(3) to call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs.56,000 in res- 
pect of the petitioner’s import of art silk 
yarn under licence No. 2242043 paid on 
11th August, 1964, under cash receipt 
No. 1068 and to issue a writ of mandamus 
directing the refund of the said counter- 
vailing duty of Rs. 56,000 illegally levied 
and collected from the petitioner (in 
W.P. No. 613 of 1970). 


(4) call for the records of the first res- 
pondent pertaining to the impost of coun- 
tervailing duty of Rs. 3,13,310.44 in 
respect of the petitioner’s import of art 
silk yarn under various licences and to 
issue a writ of mandamus directing the 
refund of the said counter vailing duty of 
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Rs. 3,19,310.44 illegally levied and collec- 
ted from the petittoner (in W.P. No. 614 
of 1970). 


(5) call for the records from the first 
respondent pertaining to the impos‘ of 
countervailing duty of Rs. 7,81,871.16 
in respect of the petitioner’s’ import of 
art silk yarn under various licences during 
the period 25th September, 1961 to 
11th March, 1964 and to issue a writ of 
mandamus directing the refund of the 
countervailing duty of Rs. 7,81,871.16 
illegally levied and collected from the 
petitioner (in W.P. No. 615 of 1970). 


(6) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 13,200 in 
resnect of the petitioner’s import of art 
silk yarn under licence No. 2241766 paid 
on 12th May, 1964, under cash receipt 
No. 2937 and to issue awrit of mandamus 
directing the refund of the said counter- 
vailing duty of Rs. 19,200 illegally levied 
and collected from the petitioner (in 
W.P. No. 616 of 1970). 


(7) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 92,770.64 
in respect of the netitioner’s import of art 
silk yarn under licence No. 224767 paid 
on 26th June, 1964, under cash receipt 
No. £292 and to issue a writ of mandamus 
directing the refund of the said counter- 
vailing duty of Rs. 92,770.64, illegally 
levied and collected from the petitioner 
(in W.P. No. 617 of 1970). 


(8) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 4,58,760.60 
in respect of the petitioner’s import of 
art silk yarn under Jicences during the 
period 5th August, 1964 to 5‘h February, 
1965, and to issue a writ of mandamus 
directing the refund of the countervailing 
duty of Rs. 4,58,760.60 illegally levied 
and collected from the petitioners (in 
W.P. No. 618 af 1970). 


(g) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 3,63,004.23 
in respect of the petitioner’s im of 
art silk yarn under various licences during 
the period 28th September, 1961 to 20 h 
January, 1964 and to issue a writ of mantda- 


hy 


mus directing the refund of countervailing 
duty of Rs. 3,63,004.23 illegally levied 
and collected from the petitioners (in 
W, P. No. 619 of 1970). 


(10) calljfor the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 2,71,866.50 
in respect; of the petitioner’s import of 
art silk yarn under licence during the 
period 6th July, 1964 to 14th April, 
1965 and to issue a writ of mandamus 
directing the refund of the countervail- 
tng duty of Rs. 2,71,866.50 illegally levied 
and collected from the petitioner (in 
W.P. No. 620 of 1970). 


(11) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 4,54,754.42 
in respect ofthe petitioner’s import of art 
silk yarn under various licencesduring the 
period 28th September, 1961 to 13th 
August, 1964 and to issue a writ of manda- 
mus directing the refund of the counter- 
vailing duty of Rs. 4,54,754.42 illegally 
levied and: collected from the petitioner 
(in W.P. Siig 621 Of 1970). 

(12) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs, 39,465.02 in 
respect of the petitioner’s import af art 
silk yarn under licence No. 2242043 paid 
on 23rd October, 1964 under cash receipt 
No. 1194 and to issue a writ Of mandamus 
directing the refund of the said counter- 
vailing duty of Rs. 39,465.02 illegally 
levied and collected from the petitioners 
in W.P. No. 622 of 1970 and 


(13) call for the records from the first 
respondent pertaining to the impost of 
countervailing duty of Rs. 5,26,426.09 
in respect |of the petitioner’s import of 
art silk yarn under various licences during 
the period 15th June, 1962 to 2oth 
Janu.ry. 1964 and to issue a writ of 
damus directing the refund of the 
countervailing duty of Rs. 5,26,426.09 
illegally levied ard collected from the 
petitioner (in W.P. No. 623 of 1970). 


K. Srinivgsán and S. V. Subramaniam, for 
Petitioners. 


K. Parasaran, Central Government Stand- 
ing. Counsel for Respondents, 
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Tae Judgment of the Court was delivered 
by 

Ramaswami, F7.—These are petitions for 
the issue of writs of mandamus directing 
the respondents—Collector of Customs 
and the Union of India to refund the 
countervailing duty collected from the 
different petitioners in respect of import 
of art silk yarn from various countries 
under the licences issued to them. The 
petitioners in these writ petitions had 
imported various quantities of art silk 
yarn during the period from ist April, 
1g6t to gist December, 1964. In 
respect of these imports they were called 
upon to pay customs duty and also 
countervailing duty and che same were 
paid hy them as demanded. It is not 
necessary to set out the particular 
amounts paid by each of the p etitioners on 
accounts of countervailing duty. In these 
petitions acommon question has been 
raised as to the validity of the levy of 
countervailing duty, though the amounts 
involved in each one af those cases are 
different. 

a. The import itself was, as already 
stated, prior to 31st December, 1964. The 
countervailing duty also was paid as and 
when the imports were made prior to 31st 
December, 1964 itself in all these cases. 
But W.P. No. 3116 of 1969 was filed in 
July, 1969 and the other petitions were 
filed in the year 1970. The immediate 
Provocation for filing those writ petitions, 
as stated in the affidavits in support of 
the writ petitions, was that in a batch 
of writ petitions decided on 14th March, 
1968 this Court held that the counter- 
vailing duty is not customs duty and the 
two were kept separately and distinctly 
and the surcharge which could be levied 
on the customs duty could not be-levied 
on countervailing duty. Though this 
baich of writ petitions related to the 
question of surcharge, it is interpreted and 
relied on by the petitioners for contend- 
ing that the authorities shauld levy only 
customs duty on imports and having 
regard to the nature of the countervailing 
duty, the respondents had no authority 
to levy the same on imports. Accordingly 
they applied to the Collector of Customs 
for refund of the countervailing duty 
paid by them in the first half of the year 
1969. Having got a rejection of their 
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applications for refund, the petitioners 
have filed these writ petitions. 


§. Countervailing duty was levied in 
these cases under section 2-A of the 
Indian Tariff Act, 1934, which was intro- 
duced by ihe Indian Tariff (Amendment) 
Act, 1962 (III of 1963), read with 
section 22 of the Finance Act, 1963. 
Section 2-A reads as follows: 


‘“‘9-A, (1) Any article which is im- 
ported into India shall be liable to 
customs duty equal to the exicse duty 
for the time being leviable on a like 
article if produced or manufactured 
in India and if such excise duty on a 
like article is leviable at any percentage 
of its value, the customs duty to which 
the imported article shall be so liable 
shall be calculated at that percentage 
of the value of the imported article. 


Explanation.—In this sub-section and 
sub-section (1-A) the expression “‘the 
excise duty for the time being leviable 
on a like article if produced or manu- 
factured in India’? means the excise 
duty for the time being in force which 
would be leviable on a like article if 
produced or manufactured in India or 
if a like article is not so produced or 
manufactured, which would be leviable 
on the class or description of articles to 
which the imported article belongs and 
where such duty is leviable at different 


rates, the highest duty. 


(1-A) For the purpose of calculating 
under this section the customs duty on 
any imported article equal to the excise 
duty for the time being leviable on a 

` like article, if produced or manu- 
factured in India, where such excise 
duty is leviable at any percentage of its 
value, the value of the imported article 
shall, notwithstanding anything con- 
tained in section 14 of the Customs 
Act, 1962 be the aggregate of— 


(i) the value of the imported article 
determined under sub-section (1) of 
the said section 14 of the tariff value of 
such article fixed under sub-section (2) 
of that section, as the case may be; 


(it) any duty of customs chargeable on 
that article under section 12 of the 
Customs Act, 1962, other than the duty 
referred to in sub-section (1); and 
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(ii) any sum chargeable on that article 
under any law for the time being in 
force as an addition to, and in the same 
manner as a duty: of customs. 


(2) The customs duty referred to in sub- 
section (1) shall be in addition to any 
duty imposed under this Act or under 
any other law for the time being in 
force”. 


It is seen from this section that any article 
which is imported into India shall be 
liable to what is called countervailing 
duty equal to the excise duty for the time 
being leviable on like articles if produced 
or manufactured in India and if such 
excise duty on like articles is leviable at 
any percentage of its value, the counter- 
vailing duty to which the imported articles 
shall be so leviable, shall be calculated 
at that percentage of the value of the 
imported . articles. Prior to i963, an 
additional duty was imposed under item 
60 (9) of the Indian Tariff Act, 1934 in 
the case of imported goods which are 
similar to goods manufactured or likely to 
be manufactured in India or which goods 
are exactly of the description of articles 
manufactured or produced in India to 
which the imported articles belonged. 
This provision was deleted and a subs- 
tantive section was introduced by the 
amendment Act III of 1963 as extracted 
above. The purpose of the levy is stated 
to be that the manufacturers of the same 
category of goods in India ought not to 
suffer unfair competition from outsiders. 
In order to balance economy and trade 
the countervailing duty has been intro- 
duced so that if the manufacturers in 
India are obliged to pay excise duty then 
persons importing similar or same articles 
from abroad are also compelled to suffer a 
countervailing duty so that both can be 
placed on a par. Under section 2-A it is 
not necessary that similar articles as these 
imported should be manufactured in 
India. It is enough if they are likely to 
be manufactured. 


4. The contention of the petitioners in all 
these cases is that Parliament is compe- 
tent under Entry 84, List I of the Seventh 
Schedule to the Constitution tq pass a 
law imposing excise duty only th respect 
of goods manufactured or produced in 
India and the goods that are not manu- 
factured or produced in India cannot be 


iT] 


subject to any excise duty. The effect of 
section 2-A read with the Explanation 
extracted above, is to treat the goods not 
manufactured in India as goods manufac- 
tured in India and levy duty thereon. 
In other words, a legal fiction is created 
that the imported art silk yarn must be 
deemed to have been manufactured or 
produced in India. It amounts to a 
colourable exercise of legislative power. 
Countervailing duty is also not a customs 
duty falling under Entry 83, List I of the 
Seventh Schedule to the Constitution 
and therefore there is a complete lack of 
legislative power in Parliament for 
imposing this countervailing duty. In 
support of that contention they relied on 
the decisions of the Supreme Court in 
K.L. Johar v. Deputy Commercial Tax Officer! 
and Madras State v. G. Dunkerley & Go.?, 
wherein the Supreme Court held that the 
word ‘sale’ under Entry 54, List IL of the 
Seventh Schedule should be interpreted 
and given the same meaning as in the Sale 
of Goods Act and that therefore a hire- 
purchase agreement and words contract 
are not sales. On the ratio of these deci- 
sions, the learned Counsel submitted that 
excise duty should also be interpreted as a 
duty leviable only in respect of goods 
manufactured or produced in India. The 
argument, in our opinion, is misconceived 
and wholly unacceptable. The decisions 
of the Supreme ourt relied on by the 
learned Counsel were concerned with the 
legislative. competency of the State Legis- 
latures. In this case, we are concerned 
with the legislative competency of Parlia- 

ent. A complete answer is found in 
Article 248 and Entry 97, List 1 of the 
Seventh Schedule to the Constitution. 
In J. R.C. Manufacturing Association v. 


Union of India®, the Supreme 
Court had occasion to consider a 
similar question. Under the Rub- 


ber Act, 1947 prior to its amendment 
duty was payable by the owners of the 
estate on which the rubber was produced. 
By the amendment Act, the duty could be 
collected either from the owners of the 





1. (1965), 1 S.G.J. 541 : (1965) 1 M.L.J. (S.C.) 
95 : (1965) 1 An.W.R. Sa.) 95 : (1965) 2 S.C.R. 
: ; 2 


112; STR (965 S.G. 10 Bs é 
66: coe 2 WR. ad be a] j ion 
696 T.R.' 1958 S.C. 560. 

a (1970) 2 S.G.R. 68; AIR. 1970 S.G. 
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estate or from the manufacturers by whom 
the rubber is used. It was contended by 
the appellants before the Supreme Court, 
who were rubber goods manufacturers’ 
Association that the duty sought to be im- 
posed on the manufacturers by whom the 
rubber was used was outside the ambit of 
Entry 84, List I of the Seventh Schedule 
to the Constitution and therefore beyond 
the legislative competence of Parlia- 
ment. The Supreme Court held that “if 
the provisions of Entry 97 in List I in the 
Seventh Schedule as also the provision 
of Article 248 of the Constitution are kept 
in view Parliament would have legis- 
lative competence even with regard to the 
imposition of a tax which does not fall 
within Entry 84. It will be a kind of non- 
descript tax which has been given the 
nomenclature of a duty of excise.” 


5. More recently, the Supreme Court 
again considered a similar argument in 
respect of firm wealth-tax under Entry 86, 
List Tin Union of India v. Harbhajan Singh 
Dhillon’. In this decision the Supreme 
Court has laid down a more simiple and 
decisive test for determining the question 
of legislative competency of Parliament 
in respect of any particular subject-matter. 
It was laid down therein that the ques- 
tion to be asked is: Is the matter sought to 
be legislated by the Parliament included 
in List IT or List ITI or is the tax sought to 
be levied mentioned in List II? No 
uestion has to be asked about List I. If 
e answer is in the negative then it follows 
that Parliament has power to make law 
with referene to that matter of tax. This 
is the result of Article 248 and Entry 97, 
List I. In the present case, it is not the 
case of the petitioners that the counter- 
vailing duty imposed on them is a tax 
falling under any of the Entries in List IT. 
It follows that there is no substance in the 
contention of the petitioners that the 
Parliament lacks legislative competence 
to legislate section 2-A of the Indian 
Tariff Act, 1934. No other point has 
been urged in these writ petitions. 
6. In the result, the writ petitions fail 
and they are dismissed. But there will 
be no order as to costs, 
S.J. Petitions dismissed , 


1. (1972) 83 I.T.R. 582 : (1972) 2 S.G.J. 379: 
(1972) 21.T.J. 258 : 1972 Tax.L.R. 449: ALR, 
1972 S.C. 1061. g 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT:—K. Veeraswami, C.F. and V.V. 
Raghavan, J. 


Sri Simanlal B. Mehta ..  Appellant* 
0. 
The Collector of Central Excise, 


Madras-34 and others ..  Raspondents. 


Sea Customs Act (VIII of 1878), sections 172, 
19—Import and Export (Control) Act (XVII 
af 1947), section 3 (2)—Criminal Procedure 
Code (V of 1898), section g6—Search and 
Seizure—Warrant issued by Chief Presidency 
Magistrate—Search by officers of Central 
Excise—Diamond pieces seized—Mandamus 
to return diamonds—Whether can issus— 
Adjudication order of Collector of Central 
Excise—Confiscation of diamond pieces— Whe- 
ther can be quashed. 


Large quantities of diamond pieces were 
seized from the appellant by the Collector 
of Central Excise acting under the Sea 
Customs Act of 1878 and the Import and 
Export (Control) Act, 1947. A search 
warrant was issued by the Chief Presidency 
Magistrate under section 96 of the Code of 
Criminal Procedure to search by the off- 
cers of the Central Excise. The diamond 
pieces were confiscated by an adjudication 
order by the Collector of Central Excise 
and confirmed by the Appellate Authori- 
ties, 

On the question whether the warrant 
issued by the Chief Presidency Magistrate 
was in accordance with law and whether 
the diamond seized belonged to the appel- 
lant having been purchased in open 
market, supported by the accounts and 
receipts produced by him, which accord- 
ing to the appellant ought to have been 
accepted by the authorities concerned, 


Held, taking into account the large quanti- 
ty of diamonds seized, the appellant’s 
failure to explain the source from which 
he obtained the same and his admission 
that he did not keep accounts or vouchers 
showing from whom the purchases had 
been made, the order of the adjudicating 
officer was correct. The case squarely 


*W.A. No. 336 to 338 of 1967. 
2nd February, 1973. 
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fell within the decision in WNathellas Case; 
(1962) 18.G.J. 68: A.LLR. 1965 S.C, 316 
and Pukhraj Gase, (1964) M.L.J. (Crl.) 
161: ALR. 1962 S.C. 1559. The order 
rejecting the account books produced’ 
before the authorities long after the 
seizure was justified. [Para. 12.] 


The authorities need not disclose to the 
appellant the source of information on 
which a warant was sought for, but they 
must have information on the basis of 
which the warrant for seizure was 
obtained. In the instant case, the warrant 
was issued by the Chief Presidency Magis- 
trate on the basis of information which 
the concerned officer had. [Para. 13.] 


Cases referred to:— 


Collector of Customs, Madras v. Nathella 
Sampathu Chetty and another, (1962) 1 §.C.J. 
68: (1962) M.L.J. (Crl.) 1: (1962) c: 

M.L.J. (S.C.) 43: (1962) 1 An.W.R. 

(S.C.) 43: (1962) 3 S.C.R. 786: A.T.R. 

1962 S.C. 316; Pukhraj v. D.R. Kohli, 

Collector of Central Excise, Madhya Pradesh 

and Vidarbha and another, (1964) M.L.J. 

(Crl.) 161: (1964) 1 S.C.J. 281: A.I.R. 

1962 S.C. 1559; Nathella  Sampathu 

Chettey v. Collector of Customs, (1959) 

M.L.J. (Crl). 447: (1959) 2 M.L.J. 35: 
LL.R. (1959) Mad. 222: A.I.R. 1959 
Mad. 142; Babulal Amirthlal Mehia v. 

Collector of Customs, 1957 S.C.R. 1110 - 
1957 S.C.J. 828: (1957) M.L.J. (Crl.) 

765: A.LR. 1957 S.C. 877. 


Appeals under clause 15 of the Letters 
Patent against the order of the Hon’ble- 
Mr. Justice Kailasam dated 23rd August, 
1967 and made in the exercise of the 
special original jurisdiction of the High 
Court in Writ Petition Nos. 2193 to 2195 
of 1967 presented under Article 226 of the 
Constitution of India to issue: (1) Writs of 
certiorari calling for the reports relating to 
the order of the first respondent in his 
DB. Dis. No. VIII/10/139/62 and dated 
and September, 1964 as further confirmed 
by the appellate order of the second res- 
pondent in his order No. 96 of 1966 dated 
18th August, 1966 and by the revision 
order of the third respondent in his order 
No. 99 of 1967 dated roth Mæ’ 1967 
confiscating 2,657 diamonds seized from 
the petitioner previously on 23rd August, 
1961 in W.P. No. 2193 of 1967 and quash. 


1] 


the same; (2) A writ of certiorari calling for 
records relating to the warrant issued by 
the Chief Magistrate, Madras in his D. 
Dis. No. 5870/11 on 23rd August, 1961 
authorising the search of the petitioner’ 
premises at No. 99/102, Netaji Subhash 
Chandra Bose Road, Madras, by the 
Officers of the first respondent and to 
quash the said warrant as the same does 
not accord with the provisions of section 
172 of the Sea Customs Act in W.P. 
No. 2194 of 1967; and (3) a writ of 
mandamus directing the first respondent 
to return the 2,657 diamonds seized from 
the petitioner’s premises at No. 99/102 
N.S.C. Bose Road, Madras on 23rd August, 
1961 in W.P.No. 2195 of 1967. 


V. K. Tiruvenkatachari for K. Narayana- 
swamy and P. G. Krishnadas, for Appellant. 


K. Parasaran, Standing Counsel for Central 
Government on behalf of Respondents. 


The Judgment of the Court was delivered 
by 


Raghavan, J.—These three writ appeals 
arise out of three connected writ peti- 
tions viz., W.P. No. 2193 of 1967, W.P. 
No. 2194 of 1967 and W.P.No. 2195 of 
1967. W.P. No. 2193 of 1967 is to quash 
the adjudication order of the Collector of 
Central Excise, Madras, dated 2nd Sep- 
tember, 1964 confirmed by the appellate 
order of the Central Board of Excise and 
Customs, New Delhi, dated 18th August, 
1966 and further confirmed in the revi- 
sion petition by the Union of India by 
its order, dated 1oth May,1967 confiscat- 
ing 2, 657 diamond pieces weighing 228.51 
carats seized from the appellant’s premises 
on 23rd August, 1961 on the ground of 
illegal importation in contravention of 
section 19 of the Sea Customs Act, 1878, 
read with section 3 (2) of the Import 
and Export (Control) Act, 1947. W.P. 
No. 2194 of 1967 is filed to quash the 
search warrant issued by the Chief Presi- 
dency Magistrate in his D.Dis. 5870/11 
dated 23rd August, 1961 under section 
96 of the Code of Criminal Procedure, 
authorising the search of the appellant’s 
premises 99/102, N.S.C. Bose Road, 
Madfas-1, by the Officers of the Collector 
of Central Excise and W.P.No, 2195 of 
1967 is for the issue of a writ of mandamus 
o direct the return of the said 2,657 
t 
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diamond pieces seized from the appellant’s 
premises forthwith to the petitioner. 


2. The appellant is a native of Pallampur 
in Gujarat State settled down at Madras 
and carrying on business as a dealer 
in diamonds and other precious stones for 
the last 38 years. On 23rd August, 1961 
an officer of the Customs (Preventive 
section) of the Collector of Central Excise 
along with certain other members of his 
staff went to the premises of the petitioner 
with a search warrant from the Chief 
Presidency Magistrate, Madras, presuma- 
bly issued on application filed on behalf 
of the Customs Collector stating that he 
believed that contraband watches were 
secreted in the petitioner’s premises, under 
section 172 of the Sea Customs Act, 1878. 
The search was commenced at 4 P.M. 
on 28th August, 1961 and in spite of a 
complete search carried out by the autho- 
rities they were not able to secure any 
watches, for which they had obtained a 
search warrant. In the course of the 
search, the officers opened the iron safe 
and the steel almirah wherein certain 
leather pouches containing 39 paper 
packets containing in all 2,658 diamond 
pieces cut and polished weighing 226 
carats and 51 cents were found, 


The authorities having found no 
contraband watches in the premises 
started interrogating the petitioner 
regarding the same as also the sources 
from which such large quantity of 
diamonds were secreted in the premises. 


4. The petitioner’s case is that he was 
harassed till late in the night by interro- 
gations and threat and theyfurther made 
the petitioner sign a statement prepared 
by them stating that the petitioner did not 
have accounts showing the sources from 
which the diamond pieces were purchased, 
that the Superintendent of Central Excise, 
who recorded the statement, required the 
inclusion in the statement, that it was 
made voluntarily and that the officers. 
treated the petitioner courteously, that 
the signature of the petitioner in the state- 
ment was witnessed by (1) Mahendra 
M. Shah and (2) Babulal L. Mehta, but 
that the signatures of Sri K. S. Iyer would 
appear to have been taken later. The 
petitioner’s further case is that after 
obtaining the said statement, they called 
upon the petitioner to sign a mahazar 
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which the Deputy Superintendent of 
Customs Preventive (T. S. Jayaraman) 
prepared and obtained the signatures o 
three witnesses, viz., (1) Mahendra 
M. Shah, (2) Babulal L. Mehta and (3) 
Girish Kumar G. Mehta and that the 
officers left the premises at about I A.M. 
on 24th August, 1961 seizing the diamonds 
from the business premises, which is part 
of his residence, that the petitioner con- 
tacted next morning his Advocate, Mr. 
Rattan of M/s. Jacob and Rattan who was 
present on the previous evening for some- 
time and acquainted him with what all 
happened in the previous night, that his 
Advocate obtained statements from the 
petitioner and the witnesses to the 
Mahazar as to what all happened in the 
previous night and that his Counsel 
addressed a letter to the Collector stating 
the circumstances under which the peti- 
tioner’s statement was extracted on the 
previous night and further calling upon 
him to furnish the grounds of seizure in 
accordance with section 181 of the Sea 
Customs Act. The petitioner also addres- 
sed a similar letter to the Collector of 
Customs repudiating the correctness of 
the statements recorded on the night 
of 23rd August, 1971 offering to produce 
the accounts, receipts etc., and explain 
the possession of the diamond pieces 
seizied if so required by the Collector and 
that there was no response either to the 
Advocate’s letter or to the petitioner’s 
letter. On 18th September, 1961 how- 
ever, the petitioner received a show cause 
notice stating that the search was con- 
ducted on 23rd November, 1961 on suspi- 
cion that illicitly imported foreign goods 
were kept in the premises, that the impor- 
tation contravened the provisions of the 
Sea Customs Act and the Import and 
Export (Control) Act, 1947 and that the 
search was conducted on the basis of the 
‘warrant issued by the Chief Presidency 
Magistrate, Madras and that the goods 
seized were liable for confiscation. A 
copy of the statement of the petitioner 
dated 23rd August, 1971 and that of 
the witnesses was also furnished. To the 
Advocate’s letter dated goth September, 
1961 the first respondent replied that the 
warrant was shown to the petitioner and 
that a copy of the same could be obtained 
from the Chief Presidency Magistrate, 
Madras, that the search was not for wat- 
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ches alone, that the reasons for the seizure 
were already stated in the mahazar and 
the show cause notice and that there is no 
need to furnish the grounds again. The - 
petitioner’s Advocate immediately wrote 
back stating that the warrant was not 
shown to the petitioner and prayed for 
the reasons for the seizure under section 
181 of the Act. After prolonged corres- 
pondence a copy of the statement dated 
23rd August, 1961 was furnished to the 
petitioner. The petitioner sent a reply 
to the show-cause notice stating that his 
statement dated 24th August, 1961 which 
was extracted from him under compulsion 
could not be acted upon and he further 
added an explanatory note as to the 
persons from whom he acquired the said 
diamonds and that he would produce all 
the persons mentioned in the statement for 
examination. Meanwhile the Collector 
of Central Excise would appear to have 
obtained sworn statements from the vari- 
ous persons from whom he obtained the 
diamonds and also a sworn statement from 
one K. S. Iyer, a witness to the statement 
dated 23rd August, 1971. Oa 14th 
March, 1963 the petitioner was given a 
personal hearing by the first respondent. 
In response to the directions of the first 
respondent, the petitioner produced his 
accounts on roth May, 1963. The first 
respondent passed on order dated and 
September, 1964 holding that the dia- 
monds were seized in the reasonable belief 
that they were smuggled, that the burden 
of proof shifted to the a decays from 
whose premises the goods were seized, 
that the officer seizing the goods validly 
obtained the warrant as he had reasonable 
belief that smuggled goods had been 
secreted in the: premises in question and 
that the goods were illegally imported into 
India without an Import Trade Control 
Licence in contravention of section 19 of 
the Sea Customs Act read with section 
3 (2) of the Import and Export Contro. 
Act, 1947 and that they are liable to be 
confiscated under section 167 (8) ofthe Sea 
Customs Act read with section 3 (3) of the 
Import and Export (Control) Act, 1947. 
The Collector, however, held that he did 
not impose any penalty on the petitioner 
with reference to section 167 (3) ag@ sec-. 
tion 167(8) of the Act as there was no con- 
clusive evidence that the petitioner was 
the person concerned in the offence. 


I 


5. The petitioner filed an appeal against 
the order of the first respondent to the 
Central ‘Board of Excise and Customs, 
pointing |out the several irregularities in 
the one The second respondent gave 
a hearing to the petitioner but the appeal 
was dismissed. 


6. The petitioner filed a revision peti- 
tion to the Ministry of Finance, Govern- 
ment of India, New Delhi, on 19th Decem- 
ber, 1966 and requested for a personal 
hearing and the Government refused to 
give a personal hearing by its order dated 
roth May, 1967 and dismissed the revi- 
sion petition summarily. The petitioner 
has filed the above writ petitions on the 
following ‘main grounds. 

(1) The entire proceedings of the first 
respondent from the stage of obtaining 
the warrant, from the Magistrate, the 
conduct of, the search and the seizure of 
the diamonds are illegal and that there 
was lack of good faith on the part of the 
officers concerned and that the proceed- 
ings violated the principles of natural 
justice. 

(2) The warrant of the Chief Presidency 
Magistrate ‘merely mentioned that the 
authorities had suspicion that the peti- 
tioner had secreted contraband watches 
in his premises and the search was groun- 
ded only on suspicion. 

(3) The warrant obtained from the Chief 
Presidency Magistrate is not in accord- 
ance with section 172 of the Sea Customs 
Act, as it was applied for by the first 
respondent merely on suspicion that the 
petitioner had secreted in his premises 
illicit goods of foreign origin and that there 
was no belief in the mind of the applicant 
for the issue of a warrant that dutiable 
or prohibited 'goods were secreted by the 
petitioner in the premises and that the 
search warrant was obtained not on any 


reasonable or | bona fide belief but on mere 
suspicion, ‘ 

(4) The Officers cannot seize first and 
then assert that they believed that the 
goods are smuggled goods and the seizure 
of the diamonds being illegal and without 
jurisdiction, a burden of proof provided 
under section 178-A is not attracted. 

7. In the counter-affidavit filed on behalf 


of the respondents the contentions that 
the entire Pee from the stage of 
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obtaining a warrant from the Magistrate 
till the passing of the final order of confis- 
cation are illegal and violative of the 
principles of natural justice and not done 
in good faith were denied. The further 
contentions that the warrant of the Chief 
Presidency Magistrate was not made 
available for inspection or that the autho- 
rities harassed the petitioner taking undue 
advantage of the mental condition of the 
petitioner and his wife when the search 
was conducted, were also denied. It was 
pointed out in the counter-affidavit that 
the writ petitioner took nearly 76 days 
to file a list of persons from whom dia- 
monds seized were alleged to have been 
purchased by him seeking to wriggle out 
ofthe situation. The respondents pointed 
out that the impugned orders were validly 
passed and no rules of natural justice were 
violated. 


8. Before Kailasam, J., two contentions 
were put forward viz., (1) The warrant 
issued by the Chief Presidency Magistrate 
under section 172 of the Sea Customs Act, 
1878, is not in accordance with law and 
that the seizure of the goods was without 
a reasonable belief and consequently the 
burden of proving that the goods were not 
smuggled goods had not shifted to the 
petitioner and (2) The diamonds seized 
belonged to the petitioner and they 
were purchased by him in the open 
market and this plea of the petitioner 
vouched by accounts and receipts should 
have been accepted. 


9. The learned Judge rejected the plea 
of the petitioner that the diamonds seized 
were purchased by him from private part- 
ties, that the said p were not 
supported by account books, vouchers, 
receipts etc., and that they were smuggled 
ones on the admission contained in the 
petitioner’s voluntary statement. 


xo. The learned Judge further found 
that the Magistrate in issuing the warrant 
was satisfied on the basis of information 
that dutiable goods were secreted in the 
premises of the petitioner and that the 
burden, shifted on to the petitioner, to 
establish that the goods seized were not 


‘smuggled diamonds and that the petitio- 


ner failed to discharge the burden. In 
the result, the learned Judge dismissed 
the writ petitions. The petitioner has 
filed the above writ appeals to this Court. 
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ax. Sri V. K. Thiruvenkatachari, the 
learned Counsel for the appellant contends: 


(1) that the warrant issued by the Chief 
Presidency Magistrate, Madras, was based 
on. suspicion that illicitly imported foreign 
goods have been secreted in the peti- 
tioner’s premises and that the warrant 
did not disclose that it was issued on infor- 
mation furnished by the officer who had 
reasonable belief that they are smuggled 
goods and that the petitioner was not 
informed on what information the warrant 
was obtained and consequently the burden 
of proof under section 178-A of the Act 
was wrongly thrown on the petitioner; and 
(2) The statement dated 23rd August, 
1961 deposed to by the petitioner before 
the Deputy Superintendent of Central 
Excise, Customs Preventive, Madras, and 
the mahazar prepared on the same night 
cannot be relied upon as they were pre- 
pared by the Deputy Superintendent 
of Central Excise, Customs Preventive 
(Sri T. S. Jayaraman), though signed by 
the petitioner and that in the circums- 
tances it could not have been the state- 
ment of the petitioner. 


12. In dealing with the first contention, 
we may refer to the judgment of the 
Supreme Court in the Collector of Customs, 
Madras v. Nathella Sampathu Chetty and 
another’, where Rajagopala Ayyangar, J. 
in reversing the judgment ofthis Court 
reported in Nathella Sampathu. Chetty v. 
Collector of Customs*, observed at pages 
336 and 337 as follows: 


“The other ground upon which the 
learned Judges upheld the respondent’s 
contention that the rule as to the burden 
of proof enunciated in section 178-A 
was not attracted to the present case was 
based on the finding that the Customs 
Officer who effected the seizure did not, 
at the moment of seizure, entertain 
a reasonable belief that the goods seized 
were smuggled, The learned Solicitor- 
General who contested the correctness 
of this finding did not urge that the 
words in section 178-A ‘In the reasona- 
ble belief that they are smuggled goods’ 
1. (1962) 1 S.C.J. 68: (1962) M.L.J. (Cr. 
I: (sh MIT ec. 482 989 I LRR 
TLE: (1962) 3 S.G.R. 786: AI.R. 1962 


2, (1959) M.L.J. (Grl.) 447 : (1959) 2 i; 
35: LL-R. (1959) Mad. 222: AI.R. 1959 : 
142. 
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did not prescribe a condition precedent 
to the applicability of that provision 
which had to be satisfied before the pro- 
visions could be invoked against the 
affected As we have already 

. pointed out, his further submission 
was that such a reasonable belief must 
not only be entertained by the seizing 
officer and besides that the question 
whether the officer had done so or not, 
was a matter which could objectively 
be determined by the adjudicating 
authority acting under section 182. 
And these submissions he made, as aids 
to his main contention that the burden 
of proof imposed was reasonable. We are 
pointing this out since before the learned 
Judges of the High Court the argument 
apparently advanced was that the test 
was the subjective belief of the seizing 
officer which could only be disproved 
by the establishment of circumstances 
in which no such belief could ever 
honestly or reasonably be entertained 
based on the reference to “the 
subjectivity of the officer’ in the 
judgment of this Court in Babulal 
Amirthlal Mehta v. Collector of 
Customs', It was by approaching 
the problem even from this very narrow 
standpoint that the learned Judges 
reached a conclusion on this part of the 
case favourable to the respondent. 


Even taking the record of the deten- 
tion in the mahazar prepared at the 
Central Station as ‘ the seizure’ we do 
not agree with the learned Judges of 
the High Court that the seizing-officer 
could not entertain a reasonble belief 
that the gold seized was smuggled. 
The reasonableness of the belief has 
to be judged by all the circumstances 
appearing at that moment. : In the 
present case, the quantity of gold in 
the possession of Nandagopal of the 
value of over one laksh of rupees was 
certainly a very relevant factor to be 
taken into account and which could be 
considered in judging the matter. No 
doubt, such a quantity could be the 
subject of bona fide purchase in the 
course of normal trade, particularly 
when the person in possession yas the 
representative of a well-known firm 


ee 
1. 1957 S.G.R. 1110: 1957 S.G.J. 828; (1 
MLJ. te) 765 ; ALR. 1957 S.C. 877. oH) 
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of bullion-dealers. But one would 
also normally expect that the represen- 
tative would have secured a bill or 
voucher 'to evidence the purchase. In 
other words: (1) it was not a case of a 
few trinkets of gold or small quantity 
purchased for domestic or personal use 
but a considerable amount for purposes 
of business; (2) the undelivered letter 
addressed to Messrs. Mathuradas Gopa- 
lakrishnayya and Company which admit- 
tedly had a bearing upon the purchase 
of gold in the possession of Nandgopal 
necessarily drew an amount of suspicion 
on the theory of a bona fide purchase. 
These circumstances, in our opinion, 
which were admittedly present at the 
moment when the gold was taken by the 
Customs Officer at the Central Station 
did tend to raise a reasonable suspicion 
that the gold seized had been obtained 
illicitly and this was sufficient to consti- 
tute, in the words of the statute, ‘a 
reasonable belief that the goods (gold) 
were smuggled’.”’ 
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the Sea Customs Act, the said goods are 
liable to confiscation. That is the view 
taken by the High Court when it rejec- 
ted the appellant’s prayer for a writ 
quashing the order of confiscation 
passed by the Collector of Central 
Excisein respect of the gold in question, 
ee we see no reason to interfere with 
iv’. 


The learned Judge further observed later 
as follows:— 


“The argument is that the question aS 
to whether there was a reasonable belie 
or not is justiciable and since there is no 
material on the record to show that 
the belief could have been reasonable 
the statutory presumption cannot be 
raised. In our opinion, this argument 
is not well-founded. There are two 
broad features of the seizure which 
cannot be ignored. The first feature on 
which the officer relied is supplied by 
the quantity of gold in question. It 
was found that the appellant was carry- 


In the same volume we may refer to 
another decision Pukhraj v. D.R. Kohli, 
Collector of Central Exciss, Madhya Pradesh 
and Vidarbha and another’, where Gajendra- 
gadkar, J., as he then was, observed as 
follows:— 


ing on his person five pieces of gold 
bullion weighing as much as 290.6 
tolas. This large quantity of gold 
valued at nearly Rs. 30,000 itself justi- 
fied a reasonable belief in the mind of 


“Now section 178-A places the burden 
of proving that the goods are not smug- 
gled goods| on the beatae from whose 
possession ‘the said goods are seized, 
‘where it appears that the said goods are 
siezed under the provisions of the Sea 
Customs Act in the reasonable belief 
that they are smuggled goods. Once 
it is shawn that the goods were seized 
in the minner contemplated by the 
first part of section 178-A, it would be 
for the appellant to prove that the 
goods were not smuggled goods and 
since it has been held by the Collector 
of Central Excise’ that the appellant 
had not discharged the onus imposed on 
him by section 178-A, the statutory 
presumption remained unrebutted and 
so, the goods must be dealt with on the 
basis that they are smuggled goods. As 
soon ag we'reach this conclusion, it 
folléws that: under section 167 (8) of 
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a officer that the gold may be smugg- 
e Pid 


In the present case the adjudicating 
officer had the entire material before him 
and he is entitled to come to a conclusion 
that the seizing officer had reasonable 
belief that the goods are smuggled goods. 
In coming to the factual conclusion the 
officer has taken into account two cir- 
cumstances viz.: (1) seizure was of 
2,657 diamond pieces weighing 228 carats 
and 51 cents;(2) the petitioner’s admission 
that he had no accounts, bills or vouchers 
for the purchase of the diamonds at 
Zaveri Bazaar, Bombay and locally at 
Madras and that he was unable to account 
for the diamonds seized. Taking into 
account the large quantity of diamonds 
seized and his failure to explain the source 
from which he obtained the same, his 
admission that he does not keep accounts!’ 
or vouchers showing from whom the pur- 
chases had been made, we are of opinion} 
that the order of the adjudicating officer is 
correct. The case falls squarely within 
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the decision in Wathella’s case1, and 
Pukhraj case? referred to above. We are 


further of opinion that the order rejecting 
the account books produced before the 
authorities long after the seizure is justi- 
ed. 


13. It is no doubt true that the Magis- 
trate issuing a warrant should have reason- 
able belief that the goods seized are smug- 
gled goods, The authorities need not 
disclose to the petitioner the source of 
information on which a warrant is sought 
-for, but they must have information on 
the basis of which the warrant for seizure 
is obtained. We are of opinion that in 
the instant case the warrant was issued by 
the Chief Presidency Magistrate on the 
basis of the information which the con- 
cerned officer had. Further the adjudi- 
cating officer rightly relied upon the 
large quantity of diamonds seized viz., 
2,657 diamond pieces weighing 228.51 
carats, which was not ‘accounted for. 
We are of opinion that on the facts and 
circumstances of the case the view, of 
Kailasam, J., is correct. 


14. In the result, the writ appeals fail 
and are dismissed with costs. Counsel’s 
fee one set which we fix at Rs. 250. 


S.J. Appeal dismissed. 








1. (1962) 1 S.C.J. 68: (1962) 3 S.C.R, g6 : 
(1962) M.L.J. (Grl.) 1: (7962) 1 M.LJ. (S.0.) 
g Caos) 1 An.W.R. (8.C.) 43: ALR. 1962 


. . (Gri. : 
wil, {HOO REEL AO 099 «80 


-THE MADRAS LAW JOURNAL REPORTS 


[1973 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


PRESENT:—K. Veeraswami, C.F. cnd V. V- 
Raghavan, F. 


The Electrical Manufacturing Co., 
Ltd., Calcutta and another 


Appellants* 
7. 
The Crompton Engineering Co. 
(Madras) Ltd., Madras, 
.. Respondents. 


AND 


ane Electrical Manufacturing Qo., 
td. ; 


Applicant 

v. 
The Crompton Engineering Co. 
(Madras) Ltd., Madras and another 
ý 3 Defendants. 


Arbitration Act (X of 1940), section 20— 
Contract—Fabrication of steel towers—Clause 
in contract relating to Arbitration—Defendants 
in Galcutta—Contract executed at Madras— 
Default by thé first dsfendant—Steel supplied 
at Sealdah not accounted for—Suit for return 
of unused steel or value thereof at Madras— 
Whether competent and whether Arbitrator can 
be appointed. 


C & Co., Madras entered into a contract 
with the Madhya Pradesh Electricity 
Board, Jabalpur, for fabrication of stee? 
towers and erection thereof in three 
different areas, :tz., Bhilai Bodghat area, 
Jabalpore-Narasinghpur Area and Korba- 
Amarkentok area. 


G. & Co., Madras, also entered into an 
agreement at Madras with E. & Co., 
Calcutta, whereunder the fabrication of 
steel towers and erection thereof as also 
the manufacture of components was 
undertaken to be done by E. & Co., 
Calcutta. Under the terms of the con- 
tract, the Madhya Pradesh Electricity 
Board, Jabalpur, had to supply steel at 
the fabricator’s works and E. & Co., had 
to carry out the fabrication work of the 
steel towers, and all unused steel and 
zinc delivered to E. & Co., should be 


eee 
* O.S.A. No. 47 of 1972 and 


Appl. No. 2011 of 1972. 9th February, 1973. 
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returned to C. & Co., at Sealdah, Eastern 
Railway or at the option of E. & Co. it 
should compensate them for the same. 
G. & Co., Madras filed a suit at Madras 
on the ground that E. & Co., defaulted 
in the construction of steel towers in 
the third place of work and that a large 
quantity of unused steel had to be accoun- 
ted for by E. & Co. Relying on the 
clause in the agreement relating to 
Arbitration, C. & Co., filed the suit 
claiming the return of the unused steel 
or the value thereof at the prevailing 
market rate in the alternative. The 
question was whether the Court at Madras 
had jurisdiction to entertain the suit under 
the provisions of the Arbitration Act of 
1940 and make an order appointing an 
Arbitrator to decide the dispute between 
the parties, ' 


Held, having regard to the language of the 
definition of the word ‘‘Court’? under 
section 2 (¢) of the Arbitration Act and 
co ing the words ‘‘with respect to 
the subject-matter of the agreement” 
occurr ng in section 20 (1) of the Arbitra- 
tion Act and the circumstances that the 
factum of execution of the agreement at 
Madras not being in question, the subject- 
matter of the agreement was not the 
execution of the agreement, but the 
place where the alleged misuse of 
the surplus steel supplied to E. & Co., 
took place viz., Sealdah, which is within 
the jurisdiction of the Calcutta High 
Court and it was the Calcutta High 
Court that had the jurisdiction to enter- 
tain the application under section 20 and 
proceed to determine the application in 
accordance with section 20 of the Arbitra- 
tion Act. 


Cases referred to:— 


M. Venkatasamiappa v. Srinidhi Ltd., (1950) 
1 M.L.J. 709; Inder Ghand Jain v. v. Pooran 
Ghand Bansi Dhar, A.I.R. 1959 Punj. 614; 
Vissamseth Chandra Narasimhan v. M/s. 
Ramdayal Rameswarlal and others, A,J.R. 
1966 A.P. 134; S. P. Consolidated Engi- 
neering Co. (P.) Ltd. v. Union of India, A.I.R. 
1966 Cal. 259; Virodra Satgal v. Sumatilal 
Jammalal, A.I.R. 1970 Delhi 14; Union of 
India v. Surjeet Singh Atwal, (1970) 1 §.C.J. 
265 : (6970) 1 An.W.R. (S.C.) 55 : (1970 

t M.L.J. (S.C.) 55 : 75 L-T.R. 603 : (1970 

1 S.C.R. 268; V. N. Krishna Iyer v. V. N. 
Subbarama Iyer and another, 62 M.L. J. 550: 


54 
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I.L.R. 55 Mad. 689 : A.I.R. 1932 Mad. 
462; Guardian Assurance Go., Ltd. v. Thaku 
Shiva Mangal Singh, A.I.R. 1937 All. 2083 
Bithal Das Khanna v. Shit Nath Das Khanna. 
and another, A.I.R. 1949 All. 360, Palaniappa 
Chettiar and another v. Krishnamurthy Gastty 
and others, (1967) 2 M.L.J. 1 (F.B.) : A.LR. 
1968 Mad. 1 : 80 L.W. 309: LL.R. 
(1967) 3 Mad. 227; S. O. Malik v. Union 
of India, A.I.R. 1972 Delhi 211. 


Appeal under Clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice N. S. Ramaswami dated 
18th September, 1972 and passed in the 
exercise of the Ordinary Or ginal Civil 
Jurisdiction in Application No. 2011 
of 1972 against Application No. 2762 
of 1971 in C.S. No. 6 of 1972 (A.A.) 


In the Matter of the Arbitration Act, 
1940. 
AND 


In the Matter of the Arbitration Agree- 
ment dated 11th July, 1962. 


Anand Das Gupta, Sagar and S. Narayana. 
Ayyangar, for Appellants. 


S. Swaminathan and K. Ramagopal, for 
Respondent. 


The Judgment of the Court was delivered. 
by 


Raghavan, F.—The defendants in O.S. 
No. 6 of 1972 (A.A.) are appellants. ~ 


a. ‘The suit is for an order (1) that the 
agreement dated 11th July, 1962, between 
the parties providing for a reference to 
arbitration in respect of matters in dis- 
pute to which the agreement relates be 
filed into Court; (2) determining the 
questions of difference between the parties 
to which the agreement dated 11th July, 
1962, applies and (3) appointing an 
arbitrator with a direction to proceed. 
with the arbitration in respect of matters 
in dispute between the parties and pass 
an award in favour of the plaintiffs. 
The first defendant is a Company incor- 
porated under the Indian Companies 
Act having its Registered Office at No. 
136, Jessore Road, Calcutta. The second 
defendant is a Company incorporated 
under the Indian Companies Act having 
its Registered Office at No. 51, Canal 
East Road, Calcutta. The Crompton 
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Engineering Company (Madras) Ltd. 
“hereinafter referred to as the plaintiff 
‘entered into an agreement dated 11th 
_July, 1962, with the Electrical Manufac- 
turing Company Ltd., hereinafter refer- 
red to as the first defendant, whereunder 
the first defendant agreed to fabricate 
all requirements of steel towards sub- 
station structures of the plaintiffs in three 
‘different areas viz. Bhilal Bodghat area, 


Jabalpore - Narasinghpur area and 
‘Korba-Amarkantak area at the rates 
specified in paragraph 12 of the 


said agreement, The said agreement 
inter alia contained the following terms 
and consditions:— 


“(i) Cromptons, (the plaintiffs herein), 
are to provide the Electrical Manufac- 
turing Co., Ltd., with all the steel 
and zinc required for fabrication and 
galvanization of towers and structures 
ordered from time to time by the 
plaintiffs. 

(i) The Electrical Manufacturing 
Co., Ltd.) the first defendant herein), 
shall provide free of charge sufficient 
‘separate space for the storage of the 
steel and zine entrusted to them by 
Cromptons, 


(iii) The Electrical Manufacturing Co., 
Ltd. (the first defendant herein), shall 
maintain proper accounts of steel and 
zinc received from Cromptons and 
send to Cromptons fortnightly state- 
ment of receipts, issues and stocks of 
steel and zinc. 


(iv) The said Electrical Manufacturing 
Co., Ltd., (the first defendant) shall 
not in any circumstance use the steel 
or zinc or any part thereof entrusted 
to them except for the purpose stipu- 
lated in the agreement’’. 


‘On behalf of the first defendant and as 
their agents another Company by name 
E. M. C. Projects (P.) Ltd., Calcutta, 
hereinafter referred to as the second defen- 
dant, was handling some of the matters 
of the first defendant, in order to main- 
tain with ease and speed, the works which 
were entrusted to the first defendant and 
a supplementary agreement dated 8th 
October, 1965, was executed at Madras 
between the plaintiffs, the first defendant 
and the second defendant. The plaintiffs 
on their part gave a tender on 26th March, 
1962, to the dhya Pradesh Electricity 
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Board, Jabalpore (not a party herein) 
for fabrication of steel towers and erection 
thereof in three different area: viz., 
Bhilai Bodghat area and _ Jabalpore- 
Narasinghpur area and Korba-Amar- 
kantak area. The said tender was accepted 
on 16th February, 1964, by the Madhya 
Pradesh Electricity Board and a contract 
was entered into between the plaintiff 
and the Madhya Pradesh Electricity Board 
for the fabrication of towers and erection 
thereof in specified areas. The contract 
itself provides that the fabrication of the 
tower members will be got done by the 
Electrical Manufacturing Co. Ltd. (first 
defendant). The said contract contains a 
specific clause (Clause X) to the effect 
that the plaintiffs are responsible for the 
steel delivered at the fabricator’s works 
and for affording facilities to the Board’s 
Engineers for inspection of steel stocks etc. 
Pursuant to the contract entered into 
by the plaintiffs with the Madhya Pra- 
desh Electricity Board and on the basis 
of the agreement dated 11th July, 1962 
the Madhya Pradesh Electricity Board 
was periodically supplying steel to the 
first defendant with ich the first 
defendant carried out the fabrication work 
of the steel towers and supplying the 
same to the plaintiffs to their con- 
tract with the Madhya Pradesh Electricity 
Board. According to the plaintiffs, out 
of the steel supplied by the Madhya 
Pradesh Electricity Board to the first 
defendant after carrying out the fabrica- 
tion work in the two areas referred to, a 
large quantity of steel was left with 
the first defendant as the balance of 
stock. Further in regard to the third 
work, the Madhya Pradesh State Electri- 
city Board placed an order with the first 
defendant for supply of stubs which was 
complied with, but when they were oal- 
led upon to fabricate and supply tower 
parts for the third work they defaulted. 
The plaintiffs’ case is that the first defen- 
dant misapplied a large quantity of steel 
supplied to them for which they are bound 
to account and that they are bound to 
return to the plaintiffs 3407 metric tons 
of steel entrusted to them and unused, 
The first defendant, however, put forward 
various counter-claims against the plain- 
tifs and denied their liability t? return 
to the plaintiffs 3407 metric tons of 
steel. The plaintiffs, therefore, have filed 
the present application under section 20 
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of the Arbitration Act, 1940, for the reliefs 
mentioned therein contending that the 
agreement dated 11th July, 1962 and the 
supplemental agreement dated 8th 
‘October, 1965 were both executed at 
Madras, and that the whole cause of 
action had arisen at Madras within the 
jurisdiction of the Court. The plaintiffs 
also filedan Application No. 2762 of 1971 
for leave to file the petition in this Court 
under Clause 12 of the Letters Patent 
and section 20 of the Code of Civil Proce- 
dure and obtained leave ex parte on 22nd 
December, 1971. 


8. The first defendant filed an Applica- 
tion No. 2011 of 1972 for revocation of 
the grant of leave made in Application 
No. 2762 of 1971. In the affidavit in 
support of the revocation application the 
first defendant made it clear that the first 
defendant did not submit to the jurisdic- 
tion of this Court, but that the appli- 
cation was filed as a preliminary objection 
reserving their right to file a written state- 
ment and a counter statement if need be. 
The contention put forward in the appli- 
cation forrevocation is thatthe agreements 
were not executed at Madras and that 
even if the agreements had been executed 
in Madras the steel had to be entrusted to 
the first defendant at Calcutta where the 
factory of the first defendant was situate, 
that the claim related to unused steel 
supplied to the first defendant and inspec- 
tion into the first defendant’s accounts 
regarding fabrication of the components, 
utilisation of the steel therefor and allied 
questions and to counter-claims of the 
first defendant for damages, that the sub- 
ject matter of the present suit to be refer- 
red to the Arbitrator relates to works to 
be done outside this Court’s jurisdiction 
and that consequently this Court has no 
jurisdiction to entertain the application 
under section 20 of the Act. The further 
contention put forward is that the plain- 
tiffs had obtained leave to sue by mislead- 
ing the Court in stating that the whole 
cause of action for the suit had arisen 
at Madras. The applicant, therefore, 
contended that it is a fit case for revocation 
of the leave already granted ex parte. 


4. On behalf of the plaintiffs a counter- 
affidavit in Application No. 2011 of 1972 
was filed wherein the bona fides of the first 
defendant was questioned in so far as 
the first defendant applied for extension 
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- of the time in filing the written statement 


but instead filed the present application. 
It was further pointed out that the agree- 
ment dated 11th July, 1962 was executed 
only at Madras, that application under 
section 20 of the Arbitration Act could 
be filed only in this Court within whose 
jurisdiction the agreement was executed. 
The further contention raised was that 
the fact that the entire agreement 
had to be performed only at Calcutta, or 
that the accounts of the first defendant 
were maintained at Calcutta or that 
the manufacture of towers and storage 
of steel was only in Calcutta or that the 
alleged breach of contract took place 
at Calcutta and that the arbitration work 
will have to be done only outside the 
jurisdiction of this Court, are all matters 
which are irrelevant and that this Court 
alone has jurisdiction to entertain the 
application under section 20 of the Arbit- 
ration Act and the prayer in the appli- 
cation was only for the appointment of 
an Arbitrator. 


5. The learned Judge held that the 
subject-matter of the reference included 
the execution of the contract between 
the parties under which the disputes had 
arisen and that the agreement having 
been executed at Madras this Court has 
jurisdiction to decide the question form- 
ing the subject matter of the reference. 
In the result, the application for revoca- 
tion was dismissed and the present appea 1 
has been filed against the order refusing 
to revoke the order granting leave to sue 
these defendants. 


6. Before dealing with the legal conten- 
tions put forward we shall first refer 
to the salient features of the controversy 
between the parties. The plaintiff entered 
mto a contract with the Madhya Pradesh 
Electricity Board, Jabalpore, for fabrica- 
tion of steel towers and erection thereof 
in three different areas viz., Bhilai 
Bodghat area, Jabalpore-Narsinghpur 
area and Korba-Amarkantak area. ‘The 
plaintiffs entered into an agreement dated 
11th July, 1962 with the first defendant 
whereunder the fabrication of steel towers 
and erection thereof as also the manu- 
facture of components was undertaken to 
be done by the first defendant-company. 
Under the terms .of the contract the 
Madhya Pradesh Electricity Board, 
Jabalpore, had to supply steel at the 
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fabricator’s works and the first defendant 
has to carry out the fabrication work 
of the steel towers with the said supply 
and that all unused steel and zinc deli- 
vered te he first defendant shall be retur- 
ned to the plaintiffs at Sealdah, Eastern 
Railway or at the option of the plaintiffs 
compensate them in respect of such 
steel and zinc at such rate as may be 
agreed upon. The case of the plaintiffs 
is that the first defendant defaulted in 
the construction of the steel towers in 
the third place of work and that a large 
quantity of unused’steel had to be accoun- 
ted for by the first defendant to the plain- 
tiffs in terms of the contract which was 
not done. The plaintiffs relying on the 
above clause of the agreement relating to 
Arbitration have filed the present suit 
claiming the return in specific specie of 
3407 metric tons of steel entrusted to the 
first defendant and unused or to pay the 
plaintiffs the value of the said i the 
prevailing market rate in case the first 
defendant is unable to deliver the said 
quantity of steel in specie. The reliefs 
claimed in the present suit are for the 
agreement dated 11th July, 1962 to be 
filed into Court and for appointing an 
Arbitrator with a direction to proceed 
with the arbitration of the matters in 
dispute between the parties and pass an 
award. We may in this connection refer 
to the specific allegation in paragraph 39 
of the plaint where in the plaintiffs claimed 
a return in specie of 3407 metric tons of 
steel, being the surplus with the defendants 
out of the steel entrusted to them for the 
fabrication of steel towers etc. and the 
allegation in paragraph 43 that “‘in the 
event of the first defendant not being 
able to deliver the plaintifs 3407 metric 
tons of steel, the first defendant is liable 
to pay the plaintiffs the value of the said 
steel at the prevailing market rate and also 
to recoup the plaintiffs the damages that 
may be sustained for fabrication of the steel 
in carrying out the contract with the 
Madhya Pradesh Electricity Board’’. We 
have, therefore, to consider the question 
whether this Court under the provisions 
of the Arbitration Act of 1940 has juris- 
diction to entertain the suit and make 
an order appointing an Arbitrator to 
decide the dispute between the parties. 


7. Sri V. K. T. Chari, the learned 
Counsel for the appellants contends that 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


the Arbitration Act is a self-contained 
enactment, that under section 20 of 
the Arbitration Act, 1940, the Court, in 
which an arbitration agreement entered 
into between the parties before the insti- 
tution of any suit with respect to the sub- 
ject-matter of the agreement shall be the 
Court as defined under section 2 (c) of 
the Arbitration Act, 1940, and that the 
provisions of the Civil Procedure Code 
relating to filing of suits on the basis of 
the defendant’s residence or the pro- 
visions of clause 12 of the letters patent of 
the High Court, Madras have no appli- 
cation in such cases. 


8. We shall now examine this conten- 
tion : The law of Arbitration prior to 1940 
was substantially contained in two enact- 
ments viz., the Indian Arbitration Act, 
1899 and the Second Schedule to the Code 
of Civil Procedure, 1908. The operation 
of the 1899 enactment_was limited to the 
Presidency Towns and to such other areas 
as extended by the appropriate provincial 
Government. The scope of the enactment 
is confined to arbitration by agreement 
without the intervention of Court. The 
Second Schedule to the Code of Civil Pro- 
cedure related to arbitration outside the 
operation of the scope of the 1899 Act and 
for ‘he most part it related to arbitration in 
suits and to arbitration without the inter- 
vention of the Court. The object of the 
Arbitration Act, 1940, is to consolidate 
and amend the law relating to arbi- 
tration. It may be seen that the Indian 
Arbitration Act, 1899 (II of 1899) is 
based on the English Act, 1899 (52 and 53 
Victoria chapter 49) and many sections 
in the Indian enactment are taken 
verbatim from the English Act. In order 
to understand the scope of section 20 of 
the Arbitration Act, 1940, it will be 
necessary to refer to the relevant provisions 
of the Indian Arbitration Act, 1899. The 
relevant part of section 2 therein ran as 
follows :— 


Subject to the provisions of section 
23 this Act shall apply only in cases 
where if the subject matter submitted 
to arbitration were the subject of a suit, 
the suit could, whether with leave or 
otherwise be instituted ‘in a ,Presi- 
dency town’. ° 

The terms of section 2 show that two 

conditions must be present before the 


“2, 
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provisions of the Arbitration Act can be 
applied to an agreement to refer matters 
in dispute to arbitration viz., (1) that the 
there should! not be any suit pending in 
respect of these matters and (2) that the 
case must be one in respect of which if 
either party wanted to file a suit, the 
suit could be instituted in a Presidency 
Town. It is only to such cases that the 
Arbitration Act, 1899, applied. In other 
cases the provisions of the Second Sche- 
dule to the Code of Civil Procedure were 
made applicable. 


g. We shall next take into account the 
proviions of the Second Schedule to 
the Code of Civil Procedure. As obser- 
ved already, the Second Schedule will 
apply to all.cases where the Arbitration 
Act, 1899, is inapplicable and clause 17 
of the Second Schedule is relevant in this 
context. The position under the Second 
Schedule is not in any way different. 


10.. We shall next analyse the various 
provisions of the Arbitration Act, 1940, 
which, as already stated, is a consolida 

ing enactment relating to arbitration and 
which repeals the 1899 Act and the Second 
Schedule to the Code, with special refer- 
rence to the use of the word “‘Court’’ 
in the above provision. The Arbitration 
Act, 1940, contains 7 Chapters. Chapter 
I is introductory which includes sections 
1 and 2, Chapter II relates to arbitra- 
tion without intervention of a Court and 
sections 3 to 19 are comprised therein. 
Chapter III relates to Arbitration with 
intervention ofa Court where there is no 
suit pending and section 20 is the only 
section in that chapter. Chapter IV 
deals with Arbitration in suits and com- 
prises sections 21 to 25, while Chapter V 
relates to general provisions and sections 
26 to 38 are comprised therein. Chapter 
VI relates to appeals comprising section 
39 and Chapter VII is a miscellaneous 
Chapter containing sections 40 to 48. 


. 1r. Section 2 (a) defines ‘“‘Arbitration 
Agreement” as meaning a written agree- 
ment to submit present or future diffe- 
rence to arbitration whether an arbitrator 
is named therein or not. 


1a. Seftion' 2 (c) defines “‘Court’’ as 
‘meaning a Givil Court having jurisdic- 
‘tion to decide the questions forming 
ithe subject-matter of the reference if the 
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same had been the subject-matter of a 
suit.... 


13. In section 8 (2) it is provided that if 
the appointment is not made within fifteen 
clear days after the service of the said 
notice, the Court may, on the application 
of the party who save the notice and after 
giving the other parties an opportunity of 
being heard, appoint an arbitrator or 
arbitrators or umpire. 


14. The proviso to section 9 makes a 
reference to the Court which may set aside 
any appointment as sole arbitrator. 


15. Section 11 refers to “The Court” 
which may, on the application of any 
party to a reference, remove an arbitrator 
or an umpire. j 


16. Section 12 deals with a power of a 
Court to appoint an Arbitrator to fill up 
any vacancy. 


17. Section 14 (2) states that the award 
may be filed into Court and the Court 
shall give notice of filing the award. 


18. Section 15 gives the power of the 
Court to remit the award for reconside- 
ration and sub-clause (2) fixes the time 
for submitting the ward. 


1g. Section 17 gives power to the Court 
to pass a judgment according to the award 
and also provides that a decree shall 
follow. 


go. Section 18 gives power to the Court 
to pass interim orders to make the 
award effective. 


ai. Section 19 gives power to the Court 
to supersede an arbitration where the 
award becomes void or is set aside. 


2a. Section 20 deals with an application 
to file in Court an arbitration agreement. 
Sub-clause (2) of section 20 runs as 
follows :— i 


“20. (1) Where any persons -have 
entered into an arbitration agreement 
before the institution of any suit with 
respect to the subject-matter of the 
agreement or any part of it, and where 
a difference has arisen to which the 
agreement applies, they or any of them 
instead of proceeding under Chapter IT, 
may apply to a Court having jurisdic- 
tion in the matter to which the agree- 
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ment relates, that the agreement be 
filed in Court’’. 


23. Sub-clause (3) of section 20 gives 
power to the Court to issue of notice to 
the parties to show cause why the agree- 
ment should not be filed. 


24. Sub-clause (4) of section 20 deals 
with the power of the Court to make an 
order that the agreement be filed. 


25. Sub-clause (5) of section 20 pro- 
vides that the arbitration shall proceed 
in accordance with and shall be governed 
by the other provisions of this Act so far 
as they can be made applicable. 


26. Sections 21 to 25 deal with the power 
of the Court in a pending suit. 


27. Section 28 gives power to Court to 
enlarge the time for making an award. 


Section 31 (1) and (2) runs as follows: 


‘31. (1) Subject to the provisions of 
this Act, an award may be filed in any 
Court having jurisdiction in the matter 
to which the reference relates. 


(2) Notwithstanding anything contained 
in any other law for the time being in 
force and save as otherwise provided in 
this Act, all questions regarding the 
validity, effect or existence of an award 
or an arbitration agreement between 
the parties to the agreement or eee 
claiming under them shall be decided 
by the Court in which the award under 
the agreement has been, or may be 
filed, and by no other Court’’. 


Section 33 provides that any party to an 
arbitration agreement or any person claim- 
ing under him desiring to challenge the 
existerice or validity of an arbitration 
agreement or an award or tc have the 
effect of either determined shall apply to 
the Court and the Court shall decide all 
questions on affidavits. 
Section 41 runs as follows: 
“41r. Subject to the provisions of this 
Act and of rules made thereunder — 
(a) the provisions of the Code of Civil 
Procedure, 1908, shall apply to all 
proceedings before the Court, and to 
all appeals, under this act, and 


(6) the Court shall have, for the purpose 
of, and in relation to, arbitration pro- 
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ceedings, the same power of making 
orders in respect of any of the matters 
set out in the Second Schedule as it has 
for the purpose of, and in relation to, 
any proceedings before the Court”. 


In the Second Schedule the powers of the 
Court are defined. 


Clause 1 relates to preservation, interim 
custody or sale of any goods which are 
the subject-matter of the reference. 


2. Securing the amount in difference 
in the reference. 


3. The detention, preservation or 


inspection of any property or thing which 
is the subject-matter of the reference. 


4. Interim injunctions or the appoint- 
ment of a receiver. 


The contention of the learned Counsel 
ig that the Arbitration Act is a self-con- 
tained enactment and séction 20 based 
upon Clause 17 of the Second Schedule 
to the Code lays down four conditions for 
its application, viz., (1) The arbitration 
agreement should have been entered into; 
(2) The agreement must have been ente- 
red into prior to the filing of the suit with 
respect to the subject-matter of the agree- 
ment or any part of it; (3) Thata differ- 
ence had arisen between the parties to 
which the agreement applied and (4) 
That the Court to which the application 
is made has jurisdiction over the matter to 
which the agreement related. If anyone 
of the four conditions is absent, the filing 
ofthe application and the order passed. 
therein will be without jurisdiction. 


28. We shall now refer to the provisions 
of the Civil Procedure Code relating to 
the filing of suits and consider how far 
the provisions therein will be appli- 
cable to an application filed under section 
20 of the Arbitration Act, 1940. Under 
the scheme of the Code of Civil Procedure 
actions may be divided into (a) those 
which relate to immovable property, 
(b) those which relate to movable pro- 
perty and (c) mixed actions partly rela- 
ting to immovable and partly relating 
to movable property. Sections 16, 17 
and 18 of the Code of Civil Rrocedure 
relate to actions covered by categories 
(a) and (c) referred to above, while 
sections 19 and 20 of the Code of Civil 


a 


Procedure deal with actions falling under 
category (b). We are not here con- 
cerned with a suit relating to immovable 
property. We have, therefore, to consi- 
der the scope of suits falling under sections 
19 and 20 of the Code of Civil Procedure. 
Section 19 of the Code deals with suits for 
compensation to person or movable pro- 
perty where the plaintiff has an option to 
file a suit either in the place where the 
wrong is committed or where the defendant 
personally resides or carries on business or 
personally works for gain, but the suit 
falling under section 19 has to be one for 
compensation for wrong done to the per- 
son or to the movable property. the 
suit is not for compensation, section 19 will 
be inapplicable and the only section which 
will apply will be section 20 of the Code. 
The opening words of section 20 them- 
selves show that sections 15 to 19 have to 
be read along with section 20 of the 
Code. Section 20 of the Code has been 
designed to secure that justice may be 
brought as near as possible to every man’s 
hearth-stone and that the defendant 
should not be put to the trouble and ex- 
pense of travelling long distances in order 
to defend himself in cases in which he 
may be involved and therefore if section 
20 of the Code applies the defendant’, 
residence or his carrying on his busines, 
is the test. Where, out of a plurali 

of defendants a few of them reside 
within the jurisdiction of the Court and 
some of them outside the jurisdiction of 
the Court, leave of the Court has to be 
taken to proceed with the suit against the 
defendants, who do not reside within the 
Court’s jurisdiction. Section 20 (c) of 
the Code provides for the institution of 
a suit in a Court within whose jurisdiction 
the cause of action wholly or in part arises. 
The expression “cause of action’ has been 
compendiously defined to mean every 
fact which it would be necessary for the 
plaintiff to establish if traversed in order 
to support his right to the judgment of the 
Court. In other words, it means the 
whole bundle of material facts which 
it is necessary for the plaintiff to prove in 
order to entitle him to succeed in the suit. 


29. The above provisions of the Code of 
Civil Pfecedure viz. sections 16, 17 and 
20 are inapplicable where the question 
arises as to matters within the local limits 
of the Ordinary Original Civil Jurisdic- 
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tion of this Court. Such matters are- 
governed by the Letters Patent of this 
Court. 


go. Under clause 12 of the Letters. 
Patent of this Court, barring certain suits- 
specified at the end of the clause the 
High Court is empowered to try the 
following suits in the exercise of its Ori-- 
ginal Civil Jurisdiction: 

(1) Suits for land or other immovable- 

preperty ; 

(2) Suits other than those for land. : 


(a) if the cause of action has arisen: 
wholly within the local limits of the- 
Ordinary Original Jurisdiction of the- 
High Court; 

(6) Where the cause of action has arigen 
in part only within the City limits if 
the leave of the Court is obtained; and 


(c) if the defendant at the commence- 
ment of the suit dwells or carries on 
business or personally works for gain 
within such limits. 


We are here concerned with suits falling 
under the second category. The jurisdiction 
to this Court is sought to be given on the 
ground that a part of the cause of action 
for the suit arise within the jurisdiction. 
of this Court and consequently the leave 
under clause 12 of the Letters Patent to- 
institute the suit on the Original Side of this 
Court has to be applied for. In this case 
according to the plaintiff, the cause of’ 
action for the suit has arisen in part within 
the jurisdiction of this Court and therefore 
an application for leave was applied for 
and granted. In dealing with such appli- 
cation for leave to sue under this clause- 
this Court is also entitled to take: into. 
consideration the question of convenience. 


gi. Both in section 20 of the Code and 
clause 12 of the Letters Patent the words 
“ cause of action” for the suit are used. 
We are of opinion that the same meaning 
has to be given to the said words when 
construing the expression ‘‘cause of action’ 
occurring in clause 12 of the Letters. 
Patent. 


32. Relying upon the definition of the 
word ‘“‘Court’’ occurring in section 2 (c) 
of the Act, the contention raised by Mr. 
V.K.T. Chari is that the subject-matter 
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of the reference and the subject-matter 
of the suit being a claim for return in 
specie of the unutilised 3407 metric tons 
of steel entrusted with the first defendant 
in Calcutta no suit on the Original Side 
of this Court could have been filed and 
that consequently this Court has no 
jurisdiction to entertain the suit. In 
other words, the contention is that if a 
suit had been filed without resorting to 
the arbitration machinery for recovery of 
specific goods entrusted outside its juris- 
diction this Court could not have enter- 
tained such a suit. Further there being 
no dispute regarding the execution of the 
agreement, it is not open to the plaintiffs 
to base their cause of action for the suit 
on the place of the execution of the agree- 
ment which is no doubt within the juris- 
diction of this Court. On the other hand, 
the contention of Mr. Swaminathan, who 
appeared for the respondent is that the 
cause of action for the suit consists ofa 
bundle of essential facts necessary for the 
plaintiff to prove before he can su 

in a suit-and one of the essential facts, 
namely, the execution of the agreement 
having risen within the jurisdiction of this 
Court when the agreement was executed 
the suit was rightly instituted and leave 
of the Court which is required under the 
Letters Patent to be obtained prior to the 
filing of the suit as part of the cause of 
action arose outside the jurisdiction of 
this Court has been obtained. 


43. So the question which arises is 
whether in the case of a specific entrust- 
ment with the defendant of goods, for a 
purpose under a contract and a wrongful 
conversion by him, the cause of action for 
such a suitis the place where the entrust- 
ment was made and wrongful conversion 
took place or the place where the contract 
in respect of the work was signed. Assum- 
ing that there is no dispute as to the place 
of execution of the contract, the question 
will still remain whether the cause of 
action for such a suit arose where the con- 
tract was executed or at the place where 
the entrustment was made and the 
alleged wrongful conversion took place. 


44. Whatever may be the position under 
the general law, the position is very clear 
under the provisions of the Arbitration 
Act, 1940. The provisions of the Arbi- 
tration Act make a difference between (1) 
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ezistence or validity of an arbitration 
agreement and (2) matters to which the 
agreement relates. Section 33 of the Act 
provides for any party to an arbitration 
agreement or any person claiming under 
him seeking to challenge the existence or 
validity of an arbitration agreement and 
for the determination of the contest under 
section 33 of the Act. Section 31 W 
is an over-riding provision which provides 
that where any application under this 
Act had been made in a Court competent 
to entertain it, that Court alone shall have 
the jurisdiction over the arbitration pro- 
ceedings and all subsequent applications 
arising out of that application and the 
arbitration proceedings shall be made in 
that Court and in no other Court. The 
application under section 33 of the Act, 
if at all, has to be filed before proceedings 
are taken under section 20 of the Act. 
That not having been done, the execution 
of the agreement is not a matter in dis- 
pute at all. Therefore, the contention 
in the present case is that the jurisdiction 
to determine disputes in the matter to 
which the agreement relates has to be 
found only in the Court where the entrust- 
ment of thegoods took place and the con- 
version made and not at the place of 
execution of the agreement. 


g5. Sub-clauses (1) to (4) of section 20 of the 
Arbitration Act, 1940 falling under Chap- 
ter III are based upon paragraph 17 of the 
Second Schedule of the Code of Civil Pro- 
cedure. Sub-clause (5) of section 20 has 
newly been added. Our attention was 
drawn to paragraphs 39 and 43 of the 
plaint where the return of the entrusted 
steel in specie is referred to and the fur- 
ther provision that in cass the said steel 
is not available its money equivalent 
should be paid is also referred to. In the 
cause of action paragraph viz, 44, a 
reference has been made to the execution 
of the agreement dated 11th July, 1962 
between the first defendant and the plain- 
tiff at Madras and the execution of the 
supplemental agreement dated 8th Octo- 
ber, 1965, where the second defendant 
also agreed to work on behalf of the first 
defendant, which agreement was also 
executed at Madras. In parage&ph 44 
of the plaint the plaintiffs further stated 
that “in the circumstances the whole of 
the cause of action had arisen in Madras 


ii 
and within the jurisdiction of the Hon’ble 
Court’’. On the aforesaid clause in the 
plaint it is contended that the wrongful 
conversion of the specific goods entrusted, 
which took place outside the city limits 
and the same misapplied which is denied 
by the defendant, is a dispute between 
the parties which has to be decided by 
the arbitrator appointed in pursuance of 
the application filed under section 20 of 
the Act. The matter in dispute dees not 
relate to the execution of the agreement 
and in this context the place of the exe- 
cution of the agreement has no relevance. 
Mr. V.K.T. Chari, the learned Counsel 
appearing for the appellant, however, 
referred to, a few decisions to assist us in 
appreciating the questions raised by him. 
We shall first refer to the decision in M. 
Venkatasamiappa v. Srinidhi Ltd.+, which 
arose under section 14 of the Arbitration 
Act and the decisions of the other Courts 
following the said decision. The facts in 
that case are as follows: The respondent 
a limited company with its office at 
Madras (and also a subsidiary office at 
Bangalore) carried out various works in 
Bangalore for the Public Works Depart- 
ment of the Government of India. The 
appellant, a resident of Bangalore was a 
sub-contractor supplying at the outset 
labour and thereafter various materials 
for the work which the respondent was 
executing at Bangalore. The appellant 
claimed that in respect of these dealings 
with the respondent he was entitled to be 
paid a sum of Rs. 36,000. The-respon- 
dent, however, asserted that if the acco- 
unts between the parties were looked into 
it would be found tbat far from their 
owing any money to the appellant, he 
would be found liable to pay a large sum 
of money to them. The dispute between 
the parties were referred to arbitration 
by an agreement executed at Madras 
and the arbitrators chosen were residents 
of Madras.‘ The arbitrators ultimately 
gave an award whereunder they directed 
the appellant to pay the respondent a sum 
of Rs. 22;346. The arbitrators then 
filed a petition under section 14 (2) of the 
Arbitration Act on the Original Side of 
this Court praying that the award be 
receive, that notice of the filing of the 
award Be issued to the parties and that a 
decree in terms of the award be passed. 


I. (1950) 1 M.L.J. 709. 
55 
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On these facts the question which arose 
for consideration was whether the Court in 
Madras has jurisdiction to receive the 
award and whether the Court in Bangalore 
is only the Court having jurisdiction over 
the subject-matter in dispute. The trial 
Judge Subba Rao, J., as he then was 
observed as follows : 


36. ‘‘As aforesaid the dispute between 
the respondents was that the first respon- 
dent claimed a sum of Rs. 36,000 from 
the second respondent under the contract 
whereas the second respondent claimed 
that if the accounts were looked into, a 
large amount would be due to him. 
Admittedly the second respondent is a 
registered firm having its office at No. 292, 
China Bazaar Road, Madras. The first 
respondent, if he had wanted, could 
certainly have filed the suit with regard 
to the subject-matter of the reference on 
the Original Side of this High Court. 
Clause 12 of the Letters Patent governs 
the limits of the original jurisdiction of 
this Court. Under the said clause in 
regard to suits other than those for land, 
the Hig Court is empowered to review, 
try and determine suits of every descrip- 
tion if the defendant at the time of the 
commencement of the suit shall dwell or 
carry on business or personally work for 
gain within such limits. As admittedly 
the second respondent carries on business 
in Madras, the plaintiff could have filed 
the suit on the Original Side of this Court, 
in which case the subject-matter of the 
reference would have been the subject- 
matter of a suit pending in this Court. 
In that view the Court has jurisdiction to 
receive the award filed under section 14 
of the Arbitration Act’. The appeal 
against the said decision was heard 
by Horwill and Balakrishna Ayyar, JJ. 


37. Horwill, J., observed as follows :— 


“ Section 2 (e) does not purport ta 
prescribe the Court in which the award 
should be filed. It restricts the mean- 
ing of the word ‘ Court’ to the class of 
civil Courts that can decide the ques- 
tions forming the subject- matter of the 
reference if they had arisen in a suit pro- 
perly before the Court. The dim 
culty in the construction of this section 
arises only from the circumstance that 
the word ‘ Court’ could have meanings 
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which would vary with the subject- 
matter of the reference. In the present 
case, for example, District Munsif's 
Courts would not be Courts within the 
definition. If now we have regard to 
section 31 (1) to ascertain in which 
Court, as the word is defined in section 
2 (c), the award has to be filed we find 
that it is the Court that has jurisdiction 
over the subject-matter of the award, 
‘the omission of any reference to resi- 
dence being presumably for the reason 
that in filing an award there is no 
plaintiff and no defendant. If the 
subject-matter of the reference alone 
determines jurisdiction, then this appeal 
admittedly will have to be allowed.” 


Balakrishna Ayyar, J., concurred with the 
above opinion. In the course of the judg- 
ment the learned Judge observed as 
follows :— 


“Tt is only when the subject-matter of 
the seat Sea itself makes the jurisdiction 
dependent on residence, that the ques- 
tion of residence need arise at all. It 
is needless to say more about this aspect, 
because it does not really arise and was 
not argued. In any case, regard being 
had to the'phraseology of the Act, the 
question of residence in such cases would 
it seems to us, become relevant only 
should it arise out of, or in connection 
with the subject-matter of the dispute 
and the reference’’. 


The learned Judge later observed as 
follows: 


“Mr. Viswanatha Aiyar, the learned 
Advocate for the respondent next 
argued that the parties before us 
had agreed to have their differences 
settled by arbitration in Madras and 
that this agreement between them 
would give jurisdiction to this Court, 
because, according to him, that agree- 
ment would be part of the cause of 
action. In respect of this contention 
we have to observe that the agreement 
which the appellant and the respondent 
entered into has not been placed before 
us. Besides, according to section 2 (c) 
and section 31 (1) the Court which 
would have jurisdiction would be, not 
the Court or the place in which the 
agreement was entered into, by the 
Court which would have jurisdiction 
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in respect of the questions forming the 
subject-matter of the reference”. 


38. After referring to Form 125 (d) 
of the Original Side Rules of the High 
Court, the learned Judge observed as 
follows: 


“Mr. Viswanatha Aiyar pointed to the 
requirement in this paragraph that the 
place where the agreement to refer 
to arbitration was entered into should 
be specified in the appropriate place 
and stressed the words ‘‘ within the 
aforesaid jurisdiction ° occurring 
there and argued that if the place 
where the agreement was entered 
into is Madras, that fact would give 
jurisdiction to this Court. In respect of 
this reasoning we would first state 
that Mr. Viswanatha Aiyar himself 
conceded that section 20 is not directly 
applicable and that he referred to it 
only by way of analogy. We consider 
that this analogy is not sufficiently close. 


Section 20 (1) applies. 
‘to a Court having jurisdiction in the 
matter to which the agreement relates °, 


whereas in section 31 (1) the Court 
having jurisdiction is not the Court 
having jurisdiction in the matter to 
which the agreement relates, but the 
Court having jurisdiction in the matter 
to which the reference relates (Italics 
is ours). Besides, we do not think that 
it would be right to construe a statute 
with reference to forms prescribed not 
by the Legislature, but by this Court on 
its administrative side”. 


We may observe that though the above- 
decision dealt with a case under section 
14 of the Arbitration Act, their Lordships 
referred to section 20 of the Act and in 
that view it has a material bearing. ` 


39. In Inder Chand Jain v. Pooran Chand 
Bansi Dhar1, the petitioners filed their 
application in the Court at Delhi under 
sections 32 and 33 of the Indian Arbitra- 
tion Act denying the existence and vali- 
dity of the alleged agreement under 
which the Bombay firm had caused the 
matters in dispute to be referred to arbitra- 
tion, The Bombay firm raised the objec- 
tion that the Delhi Courts had no juris- 


1. ALR. 1959 Punj. 614. 
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diction to entertain the application. The 
Delhi Court upheld the objection and the 
correctness of that order came up before ~ 
the Punjab High Court. Falshaw, J., 
relying upon the judgment of the Madras 
High Court in Venkataswamiappa v. Sri- 
nidhi Lid.1,'remanded the petition to the 
trial Court for dealing with the question 
of jurisdiction in the first instance. 


40. The next decision referred to is 
Vissamseth Chandra Narasimhan v. MIs. 
Ramdayal Rameswarlal and others?, by 
Narasimhan, J., as he then was. 
There a question arose under section 14 
(2) of the Arbitration Act and the 
question was whether by reason of the 
agreement which stated that the only 
Court which has jurisdiction to decide 
disputes between the parties was the High 
Court at Calcutta precluded the District 
Munsif, Vijayawada, from passing a 
decree in terms of the award. The 
learned Judge relying upon M. Venkata- 
swamiappa v. Srinidhi Ltd.1, held that the 
Court at Vijayawada alone had juris- 
diction over the subject-matter in dispute. 


41. The learned Counsel next referred 
to the decision reported in S. P. Consolt- 
dated Enginesring Company (P.) Ltd. v. 
Union of India and another”, where the 
present question was considered but no 
decision given. The question that arose 


in that case was whether the Calcutta ' 


High Court had jurisdiction to make an 
order under section 20 of the Arbitration 
Act. The applicant was a contractor, 
who executed certain works for the South 
Eastern Railway under a contract, who 
after completion of the works, made a 
claim for payment including the claim 


for refund of initial and subsequent secu- 


rity deposits and when the claim was dis- 
puted by the Government the contractor 
invoked the arbitration clause and called 
upcn the general manager to appoint 
an arbitrator in terms of the arbitration 
clause. ‘The ‘general manager not having 
complied with the above requisition, the 
contractor made his application under 
section 20 for filing the arbitration agree- 
ment and for an order of reference. 
The Government’s case was that the con- 
oe mm 

I. (1 1 MLL.J. 709. 

2. ARA 1966 ree 

3. AIR. 1966 Cal. 259. 
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tract was signed outside the jurisdiction of 
the Court, works under the contract were 
performed outside the jurisdiction of the 
Court and that no part of the cause 
of action arose within the jurisdiction 
of the Court. The learned Judge 
held that no facts necessary for the forma- 
tion of the contract in the instant case 
arose within the jurisdiction of the 
Calcutta High Court. Applying the 
doctrine -that a debtor should seek a 
creditor to.make payment whereever the 
creditor is ‘‘the learned Judge held that 
the defendant’s head Office of the Rail- 
way beingsituate within the jurisdiction of 
the Calcutta High Court, that Court has 
jurisdiction to entertain the application. 
Dealing with the argument based on 
Section 20 and 2 (c) of the Arbitration 
Act, the learned Judge observed as 
follows:— ; 


_ “ Mr. Sen has also contended that the 
jurisdiction of the Court to entertain 
application under section 20 of the 
Arbitration Act has been laid down in 
the Act itself. Section 20 gives a Court 
having a jurisdiction in the matter to 
which the agreement relates jurisdic- 
tion to entertain the application. In 
section 2 (c) the words “the Court” 
is defined. It means the civil Court 
having jurisdiction to decide a ques- 
tion forming the subject-matter of the 
reference, if the same had been the 
subject-matter of a suit. Jurisdiction 
is determined therefore with reference 
to the matters to which the agreement 
relates which may be equated to ‘the 
subject matter of the reference’, If 
the civil Court as defined in section 
2 (c) is competent to entertain the sub- 
ject-matter of the reference, then alone 

' the Court is competent under section 20 
to entertain the suit. ‘Subject-matter 
of the agreement’ or ‘subject-matter 
of the reference’ in Mr. Sen’s submission 
is the bundle of facts that constitute 
the cause of action. If such cause of 
action wholly: or in part arises within 
the jurisdiction of the Court then only 
the Court is competent to: entertain 
an application under section 20 of the 
Indian Arbitration Act. It may not 
entertain, a suit on the ground that the 
defendant resides or personally works 
for gain or carries on business at the 
place within the jurisdiction of the 
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Court. If no part of the eause of 
action has arisen within the jurisdiction 
of the Court, the Court is not competent 
to entertain an application under 
Section 20 even though the party dis- 
cribed as defendant resides or per- 
sonally works for gain or carries on 
business within the jurisdiction of the 
Court: Had this subject-matter of 
the agreement or reference been the 
subject-matter of a suit the Court 
might have been competent to enter- 
tain such suit on the ground that the 
defendant resides or personally works 
for gain or carries on business within the 
jurisdiction of this Court under clause 
12 of the Letters Patent. But that is not 
so in the case of an application or suit 
under section 20 of the Arbitration Act. 
There is, however, a decision of 
Kania, J., in the case reported in 
Garsetji Jamshedji Ardasser Wadia v. 
R. D. Shiralee, which held that 
jurisdiction of this Court can be 
invoked on the ground that the 
defendant opposite party resides or 
personally works for gain or carries on 
business within the jurisdiction of this 
Court. It is unnecessary in the instant 
case to give my decision on the point 
raised by Mr. Sen and I do not decide 
the same. The point is important and 
may have to be considered in a case in 
which a decision on the point is called 
for”. 


Thus it is seen that the point was discussed 
but no decision was given and the matter 
was left open and therefore the said deci- 
sion cannot be of assistance to us. 


42. In Virendra Saigal v. Sumatilal 
Jammalal*, which related to an appli- 
cation under section 34 of the Arbitration 
Act Andley, J., had to consider the effect 
of section 2 (c) and section 31 of the Act. 
The learned Judge held that if an award 
has in fact been filed in any Court which 
has no jurisdiction in the matter to which 
the reference relates, such filing would 
not give jurisdiction to the Court under 
sub-section (2) of section 31 and the 
learned Judge further held that the filing 
of. the application under section 34 
of the Arbitration Act in the aivil suit for 
accounts filed by the petitioner is not such 





1. ALR. 1943 Bom, 32. 
a ALR. 1970 Dal. 14. 
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an application which could confer juris- 
diction on the Delhi Courts under sub- 
section (4) of section 31 of the Act. This 
case is also not one arising under section 
20 of the Act. 


The learned Counsel next referred to 
Union of India v. Surjest Singh Atwal}, 
The appeal before the Supreme Court 
arose against an order of the Subordinate 
Judge First Class, Delhi, under section 20 
of the Act by the Union of India for 
filing the arbitration agreement in Court 
and to make a reference of the dispute to 
the officer mentioned in the agreement. 
The respondent viz., the contractor ignor- 
ing the arbitration clause filed a suit on 
the Original Side of the Calcutta High 
Court for recovery of Rs. 50,000 and the 
Union of India made an application under 
section 34 of the Act for the stay of the 
trial of the suit. The suit was conse- 
quently stayed and the matter was referred 
to the arbitration of the Superintending 
Engineer, Calcutta Aviation Circle, C. P. 
W. D. Calcutta. Before the arbitrator 
the Union of India made its counter 
claim for a sum of Rs. 3,09,164 and the 
contractor objected to the entertainment 
of the counter claim. The stay of trial 
of the suit which was granted by the 
Calcutta High Court was later vacated 
and pending the suit of the contractor 
the Union of India filed an application 
under section 20 of the Act in the Court 
of the Subordinate Judge, Delhi, for get- 
ting the agreement of reference filed in 
the Court and for making the reference of 
the disputes between the parties to the 
arbitration of the Superintending Engi- 
neer, Central Circle No. 1 C.P.W.D. 
Calcutta. That application was opposed 
on the ground that the Delhi Court has 
no jurisdiction to entertain the appli- 
cation, as an application under section 34 
of the Act for stay of trial of the suit was 
filed in the Calcutta High Court and 
that consequently any subsequent appli- 
cation relating to arbitration under the 
agreement should be filed only in the 
Calcutta High Court. The Subordinate 
Judge, Delhi, held that the Delhi Court 
had jurisdiction, as the contract of the 
parties was concluded at Delhjeand the 


I. (1970) 1 S.C.J. 265: (1970) 1 An.W.R. (S.G.) 
: (1970) 1 M.LJ. (S.C.) 55 : 75 LT.R. 603: 
i970) 1 S.G.R. 268: AJR. 1970 S.G. 169, 
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contract was signed at Delhi. On appeal 
to the Punjab High Court Mahajañ, J. 
set aside the order of the Subordinate 
Judge and held that the Delhi Court has 
no jurisdiction to entertain the appli- 
cation under section 20 of the Act. 
The appeal to the Supreme Court under 
Special Leave had to consider the correct- 
ness of the view of Mahajan, J. Ramaswami 
J., who delivered the judgment on behalf 
of the Court held that the application for 
stay under section 34 of the Act filed in 
the Calcutta High Court cannot be trea- 
ted as an application in a reference under 
section 31 (4) of the Act and that conse- 
quently the view of the Subordinate 
Judge First Class, Delhi, that the appli- 
cation under section 20 of the Act was 
maintainable in his Court is correct and 
the order of Mahajan, J., was set aside. 
This decision alsa does not deal with the 
present matter in controversy. 


44. In V. N. Krishna Iyer v. V. N. Subba- 
rama Iyer and another, Reilly and Ananta- 
krishna Ayyar, J., dealt with a case falling 
under paragraphs 20 and 21 of Schedule 
2 to the Code'of Civil Procedure. There 
an application for a decree in terms of 
an award was filed in the Court of the 
Subordinate Judge, Palghat. The pro- 
perties comprised in the award being 
partly situated within British India and 
partly outside in a native State, the ques- 
tion that arose was whether the Subordi- 
nate Judge’s Court Palghat, which” had 
unlimited monetary jurisdiction, can 
entertain the application. Ananta- 
krishna Ayyar, J., who delivered the 
judgment on behalf of the Bench observed 
at page 465, column 2, as follows: 


“The question of jurisdiction to enter- 
tain the application under para. 20, 
Schedule 2, Civil Procedure Code, has 
thus to be first considered and decided 
by us and having regard to the consi- 
derations mentioned above. We think 
that ow answer should be that the 
lower Court had no jurisdiction to enter- 
tain the application to file the award 
in the present case”, 


Dealing with the words “ subject-matter 
of the award”, the learned Judge held 
that the e&pression would seem to imply 





1, 62 MLJ. 550: I.L.R. 55 Mad. 689: 
ALR. 1932 Mad, 4&2, 
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the whole matter dealt with and decreed 
by the award and not any particular por- 
tion affecting any particular party and 
consequently the Court could not pass a 
decree as per the award nor could it pass 
a decree dealing with those portions of 
the property that were within its jurisdic- 
tion. This case is not of much assistance 
to us in the present context. 


45. In Guardian Assurance Company Ltd. v, 
Thaku Shiva Mangal Singh', the question 
related to the filing of an agreement of 
referrence to arbitration. The applicant 
insured with the defendant-company cer- 
tain ornaments against burglary and 
house-breaking at any time within a 
specified period and the agreement fur- 
ther provided that if any question of 
difference arose between the insured 
or any claimant upon this policy and the 
company as to the meaning and effect of 

is policy or as to any claim by or any 
right or liability of either part by virtue 
thereof, the same shall be referred to 
arbitration and the award shall be bind- 
ing and conclusive on the parties to the 
reference. The application out of which 
the appeal came up before the Court 
was made under paragraph 17 of Schedule 
2ofthe Code. The defendant-Company 
carried on business at Calcutta and the 
contract was accepted at Calcutta. The 
burglary was at the plaintiff’s residence 
in Muttra and the application for 
filing the agreement was made to the 
Subordinate Judge at Muttra. The ques- 
tion aro-e whether the Subordinate Judge’s 
Court at Muttra, had jurisdiction to 
entertain the application. The learned 
Judges ultimately held that neither the 
Arbitration Aot -nor the U.P. Amend- 
ment Act (Arbitration) I of 1912 was 
applicable to Muttra Court, that the 
contract of insurance was accepted at 
Calcutia, that a part of the cause of 
action arose at Calcutta and that a suit 
could have been brought at Calcutta to 
which suit the provisions of the Arbitra- 
tion Act would be applicable and not the 
provisions of Schedule 2 of the Civil 
Procedure Code. 


46. In Bithal Das Khanna v. Shir 
Nath Das Khana and another? 
the question which arose was whether 





1. AJR. 1937 All. 2108. 
2, AIR. 1949 All, 360, 
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the award of an arbitrator dividing the 
properties between the two brothers and 
relating to houses of a zamindari con- 
sisting of several villages and a request 
for passing of a decree in terms of the 
award could be made to the Court with- 
in whose jurisdiction the houses 
alone are situate, the zamindari being 
outside the Court’s jurisdiction. Their 
Lordships held that the civil Judge was 
competent to entertain the award even in 
respect of the zamindary property and 
declared the title of the parties. 

47. The learned Counsel referred to the 
judgment of the Full Bench in Palani- 
appa Chettiar and another v. Krishnamurthy 
Chetty and others1. which considered the 
question whether an crder granting leave 
to sue in forma pauperis by a single Judge of 
the High Court is a judgment within 
the meaning of clause 15 of the Letters 
Patent. There the learned Judges consi- 
dered the scope of clauses 12, 13 and 15 
of the Letters Patent. This judgment 
is, in our opinion, of no assistance in 
dealing with sections 20 and 2 (c) of the 
Arbitration Act. 


48. The learned Counsel for the res- 
pondent by way of analogy referred to the 
decision of the Patna High Court In 
Monghyr Electric Supply Gompany Limi- 
ted (In liquidation). In re*. That 
case related to jurisdiction of 
the Court in entertaining an appli- 
cation for winding up under the provi- 
sions of the Companies Act. There an 

ent was entered into between 
Monghyr Electric Supply Company Limi- 
ted and the Bihar State Electricity Board, 
whereby the undertaking of the Company 
was taken over by the Board, providing 
for arbitration in respect of difference on 
the point of vauation of any 
particular item. The supply Company 
wrote letters in 1960 to the Board 
for itemised valuation by the Com- 
pany which was rejected by the Board 
in June, 1962. A question of limitation 
arose as to when an application under 
Section 20 of the Arbitration Act started 
and the learned Judge discussed the ques- 
tion of limitation. The present con- 
troversy did not arise for consideration 





1, (1967) 2 M.L.J. 1 (F.B.) : 80 L.W. 309: 
LLR. (2967) 3 Mad. 227: ATR. 1968 Mad 3 
2. 37 Comp. Gases 184. ' 
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before the learned Judge and therefore 
the above decision has no material 
bearing. 

49. Our attention was drawn to a recent 
judgment of the Delhi High Court re- 
ported in S.0.Malik v. Union of Indiat 


The facts therein are that the 
petitioner filed an application under 
Section 20 of the Arbitration 
Act praying that the respondent, 


Union of India be directed to file into 
Court the Arbitration agreement and the 
disputes between the parties be referred 
to arbitration. Objection was taken by 
the Union of India, who was the respon- 
dent that the Delhi Court has 
no jurisdiction to entertain the 
application as clause 20 (3) of the con- 
tract dealing with jurisdiction of Courts 
stated that the Courts of the 
place from where the acceptance of 
tender has been issued shall alone have 
jurisdiction to decide any dispute arising 
out of or inrespect of the contract. 
Khanna, J. referred to Sections 2 (c) and 
gr (1) of the Arbitration Act and clause 
20 of the arbitration agreement and held 
at the Kanpur Court which was 
specified in clause 20 of the arbitration 
agreement where a part of the cause of 
action arose was the cnly place which had 
jurisdiction to entertain the application 
under section 20 and that the Delhi Court 
had no jurisdiction to entertain the appli- 
cation. This decision turned upon the 
construction of clause 20 of the agreement. 


50. As observed by us already there is 
no direct authority on the question that 
arises for consideration in this appeal. 
The only decisions that have a material 
hearing on the question is the one in 
M. Venkataswamiappa v. Srinidhi Limited*. 
and S.P.Consolidated Engineering Company 
Limited v. Union of India and another? 
While the question that arose in the first 
case was with reference to section 14 of 
the Arbitration Act, the question in the 
specific form in which it is now put for- 
ward was raised in the later case, but no 
decision there on was given and the matter 
was left open. Having regard to the 
language of the definition of the word 
“Court? under section 2 (ge of the 





1, A.J.R. 1972 Delhi 211. 
2. (1950) 1 M.L.J. 709. 
g. AIR. 1966 Cal. 259, 
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Act and construing the words “ with 
respect to the subject-matter of the agree- 
ment occurring in section 20 (1) of the Act 
and the circumstances that the factum 
of execution of the agreement at Madras 
not being in question,we are of opinion that 
the subject-matter of the agreement is 
not the execution of the agreement, but 

e place where the alleged misuse of the 
surplus steel supplied to the first defen- 
dant took place viz., Sealdah, which is 
within the jurisdiction of the Calcutta 
High Court and that it is the Calcutta 
High Court that has jurisdiction to enter- 
tain the application under section 20 and 

roceed to determine the application in 
accordance with section 20 of the Act. 
Our conclusion is fortified by the plaint 
allegation in paragraphs 39 and 43 of 
the plaint already referred to by us above. 
The cause of action paragraph claiming 
the place of execution of the agreement 
as being the place where the entire cause 
of action had arisen does not set out the 
correct position. The aforesaid allega- 
tion in the cause of action paragraph has 
been made with a view to give jurisdiction 
to this Court. There being no controversy 
regarding the place of execution of 
the agreeent that allegation cannot, 
in our opinion, confer jurisdiction to 
this Court to entertain the present appli- 
cation filed under section 20 of the Act. 


51. We therefore, set aside the judgment 
of the learned Judge and allow the appeal. 
The appellant will be entitled to his costs. 


S.J. Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PreseENT:—M. M. Ismail and K. S. Palani- 
swamy, FF. 


Desu Chengayyu Chettiar 
Appellant* 


U. 


E. Chenchu Narayana Chettiar and 
others .. Respondents. 


Madras Agriculturists Relief Act (Madras Act 
IV of 1938), section 4 (d)—Mortgage—Suit 
for recovery of balance due—Allegation that 
mortgagor was not entitled to benefits of the 
Act—Hypotheca, a building—House property— 
Meaning—Scope of section 4 (d)—Mortgagor 
not entited to benefits of Act. 


A suit was laid for recovery of the balance 
due on a mortgage. The suit hypotheca 
consisted of a building situated within 
municipal limits. The mortgagor claim- 
ed that he was entitled to the benefits of 
Madras Act (IV of 1938) on the ground 
that the building was not a house property 
but was a non-residential building. The 
suit was decreed. On appeal by the 
mortgagor, 


Held, The ression ‘“‘house property’’ 
(in section 4 (d)of Madras Act IV of 1938) 
should be understood in the context and 
in the li ght of the object which was sought 
to be achieved by the enactment. The 
Act was enacted to provide relief to indeb- 
ted agriculturists. Land meaning “‘apri- 
cultural land’? is distinguished from house 
property, whether it is a residential house 
or a non-residential house. The purpose 
for which the building may be used is 
wholly irrelevant in considering the appli- 
cability of section 4 (d). A building 
which may be residential at one time may 
become non-residential at another time 
and vice versa. A person cannot be denied 
the benefits of the provisions merely on 
account of the mode of the user of the 
the building. [Para. 3.] 


The object with which section 4 (d) was 
enacted was to take away the benefit of 
the Act from persons who contracted 
debts on the security of a building situate 
within municipal limits, whatever be the 
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purpose for which the building might 
be used. The appellant (mortgagor) 
was rightly denied the benefit of the Act 
by the Court below, as admittedly, the 
property was situate within the municipal 
limits. [Para. 3]. 


Cases referred to :— 


Venkatasubbayya v. G. L. Mallappa, deceased 
and others, (1952) 2 M.L.J. 471 ; (1952) 
M.W.N. 675 : A.I.R. 1953 Mad. 636 ; 
MIs. Row & Co. v. Secretary“of State for 
India, (1922) 67 I.C. 781. 


Appeal against the decree of the Court 
of the Additional Subordinate Tudge-I 
of Chingleput in Original Suit No. 30 
of 1965. 


K. N. Subramaniam, for Appellant. 
Sundararajan, for Respondent. 


The Judgement of the Court was deli- 
vered by 


Palaniswamy, 7.—This apppeal raises the 
question of interpretation of section 4 (d) 
of the Madras Agriculturists Relief Act, 
1938 (Madras Act IV of 1938) (herein- 
after referred to as the Act). The facts 
are not in dispute. The appellant, who 
is the first defendant, executed that suit 
mortgage Exhibit A-1, dated 27th Tuly, 
1953 in favour of the plaintiff-respondents 
deceased father. Chench‘ah Chettiar, fo“ 
Rs, 9,000 agreeing to pay interest at 12 
per cent per annum. Credit was given 
for Rs. 1,400, Rs. 3.000 and Rs. 1,500 
said to have been paid on rth April, 1956 
toth March, 1058 and 6th April, 1961 
respectively. The suit was laid for 
recovery of the balance, alleging inter 
alia that the first defendant was not 
entitled to the benefits of the Act as the 
hypotheca was a building situate within 
the municipal limits of Trivellore. 
Deendants 2 and 3 were impleaded as 
subsequent mortgagees. The appellant 
contended that in addit’on to the amounts 
given credit to in the plaint, he had paid 
a sum of Rs. 1.500 on 15th September, 
1964, that the hypotheca is a shop and 
not a house property within the meaning 
of the Act and that, therefore, he was 
entitled to the benefits of the Act. The 
Court below rejected both these conten- 
tions and decreed the suit. Hence this 
appeal, 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


g. So far as the plea of payment of 
Rs. 1,500 is concerned, the Court below 
rightly found that except the oral evidence 
of the first defendant as D.W. 1, which is 
sought to be corroborated by D.W. 2, 
who claims to have been present at the 
time of the alleged payment, there was 
nothing in writing to evidence that pay- 
ment. But the plaintiff denied the pay- 
ment. In the absence of any endorse- 
ment of payment on the mortgage deed, 
as has been done in the case of one pay- 
ment of Rs. 1,400 as seen from Exhibit 
A-2, we are in agreement with the Court 
below that the plea of payment of 
Rs. 1,500 is not true. 


3. The substantial question that was 
argued be‘ore us was as to whether the 
appellant-first defendant is entitled _to 
the benefits of the Act. The contention 
urged is that though the hypotheca con- 
sists of a building situate within the 
municipal limits of Trivellore, the build- 
ing is not a house property but is a non- 
residential building and that, therefore, 
the first defendant-appellant is entitled 
to the benefits of the Act. Section 4 (£) 
of the Act reads as follows: 


“4, Nothing in this Act shall affect 
debts and liabilities of an agriculturist 
falling under the following heads: 


* * * * 


(d) any debt contracted on the security 
of house property alone in a munici- 
pality, a cantonment, or a panchayat 
which was a union before the 26th 
August, 1930”. 


Placing reliance upon the expression 
“house property’? the Counsel for the 
appellant contended that “‘house’’ con- 
notes a residential house and not a non- 
residential building and that inasmuch as 
the hypotheca in the instant case is being 
used. as a shop, it is not ‘house property’ 
within the meaning of the said provision. 
We are unable to accept this argu- 
ment. The expression “house property’? 
should be understood in the context and 
in the light of the object which was 
sought to be achieved by this enactment. 


.The Act was enacted to providg relief 


to indebted agriculturists.  “‘Land” 
meaning “agriculturual land’? is distin 
guished from house property, whether i 
is a residential house or a”non-residential! 


I] 


house. The purpose for which the build- 
ing may be used is wholly irrelevant in 
considering the applicability of section 
4 (d). A building which may be residen- 
tial at one time may become non-residen- 
tial at another time and vice versa. If the 
argument of the Counsel for the appellant 
were to be accepted as correct, the posi- 
tion would become anomalous, because 
a person cannot be denied the benefits of 
the provision merely on account of the 
mode of user of the building. The Coun- 
sel for the appellant placed considerable 
reliance upon the decision of Venkata- 
Subbayya v. G. L. Mallappa (Deceased) and 
others!. That decision does not support 
the contention urged on behalf of the 
appellant. In that case, one of the items 
of hvpotheca was a vacant site without a 
building, but the site was suitable for 
building purposes. On account of that 
suitability it was contended that even 
though there was no building existing on 
the site, it should be construed as coming 
within the scope of section 4 (d). Subba 


Rao, J., as he then was, rejected this, 


contention and held that to give the 
benefit of the exemption. the property 
must be a house and that the intention to 
build on the site or its suitability for build- 
ing purposes cannot convert a vacant site 
into a house property. It is pointed out 
that the existence of a house is essential 
before one can call a property as house 
property. In coming to this conclusion, 
the learned Judge referred to the decision 
in M/s. Row & Co. v. Secretary of State for 
India®, which dealt with a case under 
the Income-tax Act, 1918. There, the 
question considered was whether the 
buildings constructed for carrying on 
business were house property within the 
meaning of section 8 of the Income-tax 
Act, 1918. In defining the words “‘house 
property’’, the learned Judges, made the 
following observations: 


“To my mind. the expression, “house 
property’ would convey to the ordinary 
person the idea of buildings used for 
residential purposes. Itis for the crown 
to show that M/s. Row & Company’s 
premises are ‘house property’ and that 
can only'be done by saying that pro- 
pert§eis the general word, while the 
I. (1952) M.W.N. 675: (1952) 2 MLLJ. 471; 
Aras oe Man 696. a aT 
2. (1g 67 I.G. 781. ` 
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expression ‘house’ preceding it descri- 
bes the kind of property referred to”. 


The learned Judge Subba Rao, J., held 
that he agreed with the above observation, 
But at the same time he observed that it 
was not necessary to express his view on 
the question whether the site with a 
building constructed for carrying on a 
business is “house property’ or not. The 
question that arose for consideration before 
the learned Judge was whether a mere 
vacant site, though suitable for building 
purposes. would be a ‘house property’ 
within the meaning of the Act. The 
question whether a building to constitute 
a ‘house property’ within the meaning 
of the Act, should be a building used fo 

residence did not arise for consideration. 
In our view, the object with which section 
4 (d) was enacted was to take away the, 
benefit of the Act to persons who con- 
tracted debts on the security of a 
building situate within the Municipal 
limits, whatever be the purpose forj 
which the building might be used. We 
are, therefore of the opinion that the first! 
defendant-appellant was rightly denied 
the benefit of the Act by the Court 
below, as admittedly, the property is 
situate within the Municipal limits 
of Trivellore. 





4. In the result, the appeal fails and is 
dismissed, in the circumstances, without 
costs. 


S.J. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M. M. Ismail and S. Natarajan, 
FF. 


Chennammal Appellant* 


V. 


The Commissioner, for Hindu Reli- 
gious and Charitable Endowments, 
Madras Respondent. 


Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 
63, 6 (20)—Madras Hindu Religious 
Endowments Act (II of 1927), Sections 18, 
84—Endowment Board—Temple—Whether 
public or — private—Application before 
Board for declaration—Order holding the 
temple public—Subsequent application by 
different trustees to exclude the temple from 
the purview of the Act—Whether maintain- 
able—Entire body of trustees not made 
parties in the earlier order—Order not binding 
on the other trustees—‘Temple’’—What is— 


Private temple—Public allowed to worship— ` 


Cannot change character—User by public as 
of right necessary to change character. 


The position is well-settled that in order 
to make an order passed under section 84 
of Madras Act II of 1927 binding on the 
institution, the entire body of trustees 
administering the institution as well as the 
properties should be made parties and in 
the absence of the other trustee, not made 
parties, the order cannot be said to be 
binding on those trustees, or on the insti- 
tution itself. |Para. 4.] 


In the instant case, an order was passed 
by the Board in a proceeding in which the 
co-trustees were not made parties. Held, 
the order passed by the Board was not 
binding on the institution in question or 
even on a co-trustee not party to the 
earlier, proceeding. [Para. 4.] 


Before a temple can come within the scope 
of the definition in section 6 (20) in Madras 
Act (XXII of 1959), two conditions must 
be cumulatively satisfied. One is it 
must be a place of public religious wor- 
ship. Secondly, it must have been dedi- 
cated for the benefit of the Hindu com- 


*A. No. 366 of 1967, 18th July, 1973. 
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munity or any section thereof. Alter- 
natively, it must have been used as of 
right as a place of public religious wor- 
ship by the Hindu community or any 
section thereof. Unless both these condi- 
tions are jointly satisfied, a temple will 
not come, within the scope of the definition 
contained in this Act. [Para. .5.] 


The law is well-settled that, when the 
origin of the temple is known as a private 
temple, then the clearest possible evidence 
is necessary for converting that temple 
into a public temple. [Para. 9.| 


The main characteristic of a public 
temple is that it is intended for the use of 
the public or a section thereof. On the 
other hand, private temples are intended, 
for the worship by the members of the 
family of the donor exclusively. The 
mere fact that outsiders are allowed to 
worship in a temple cannot necessarily 
mean that the temple was dedicated to 
the public, as no Hindu will ever prohibit 
strangers from offering worship to the 
deity enshrined in his private temple. 
In all such cases, worship by outsiders is 
referable to the leave and licence granted 
by the owner and cannot be indicative of 
of any dedication to the public. 

[Para. 10.] 


In the absence of an express dedication for 
the benefit of the public, user by the public 
as of right must be established and such 
user as of right is far different from the 
trustees being willing to welcome the 
public to come and worship in the 
temple. [Para. 10.] 


In the instant case, the suit temple was 
held to be a private temple not coming 
within the ‘scope of the Madras Act 
(XXII 1959). [Para. 10,] 


Cases referred to :— 


Commissioner, Hindu Religious and Charitable 
Endowments, Madrasv. A.P.S.Sethurama Pillai 
and others, (1960) 1 M.L.J. 157: IL.R. 
(1960) Mad. air: (1960) M.L.W. 32 ; 
M. Angappan and another v. The Deputy 
Commissioner, H. R. and G. E. Madras and 
another, (1965) 1 M.L.J. 151; Thirumala- 
sami Naicker v. Villagers of Kadambur, Athur 
Taluk represented by their  Nate&maikara 
Nallathambi Moopanar and another, A.I.R. 
1969 Mad. 108 : I.L.R. (1968) 3 Mad. 
638 ; Babu Bhagwan Din and others v. 


1 


Gir Har Saroop and others, (1940) 67 L.A. 
I: (1940) 1 M.L.J. 1: AJR. 1940 
P.C., 7; Madras H. R. & G. E. Board v. 
V. N. Deivanai Ammal by Power of 
Attorney agent T. V. Mahalinga Atyar, 
(1953) 2 M.L.J. 688: ALR. 1954 
Mad. 482; Commr. H. R. & C. E., 
Madras v. S. Kalyanasundara Mudaliar. 
(1967) 2 M.L.J. 463; Deoki Nandan v. 
Murlidhar and others, 1957 S.C.J. 75: 
1956 S.C. R. 756: (1957) 1 An.W.R:'(S.C.) 
28 : (1957) 1 M.L.J. (S.C.) 28: A.ILR. 
1957 S.C. 133; T. D.. Gopalan v. The 
Gommissionsr, H. R. & G. E., Madras, 1972 
S.C.D. 685: ALR. 1972 S.C. 1716 ; 
Mundanchsri Komen v. Achutan Nair and 
others, (1934) 61 I.A. 405: I.L.R. 58 Mad. 
gt : 67 M.L.J. 788 : A.I.R. 1934 P.C. 
230 ; Venkatasubbayya v. G. L. Mallappa, 
(Deceased) and o'hers, 1952 M.W.N. 675 : 
(1952) 2 M.L.J. 471 : A.I.R. 1952 Mad. 
636; M/s. Row & Co. v. Secretary of State 
Jor India, (1922) 67 I.C. 781. 


Appeal under S. 70 (2) of Madras Act 
II of 1959) against O S. No. 10 of 
1966 of the Sub-Court of Sivaganga. 


P. Balasubramaniam, for Appellant. 
K. S. Bhaktavatsalam, for Respondent. 


The Judgment of the Court was delivered 
by 


Ismail, 7.—The second plaintiff in O.S 
No. 10 of 1966, on the file of the Court of 
the Subordinate Judge of Sivaganga, who 
continued the suit after the death of the 
first plaintiff, is the appellant herein. 
One Ambalam Thodda Mallappa Chettiar 
constructed a temple by name Pandu- 
rangaswami Temple in Aruppukottai. 
He executed a settlement deed in respect 
of this temple on 25th November, 1925 
and a registration copy of the same has 
been marked as Exhibit A-3. This settle- 
ment deed was executed not only by 
Mallappa Chettiar, but also by his son, 
who was also known by the same name, as 
well as his wife Chennammal. This docu- 
ment stated that on the A schedule pro- 
perty the temple had been constructed 
and for the purpose of performing nei- 
vedyam and other religious rites in the 
temple, he had constructed a kitchen as 
well eg other buildings and that they were 
executing the settlement deed so that the 
said religious rites might be performed 
permanently, The document proceeded 
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to state that the B schedule property 
of the value of Rs. 7,000 belonged to the 
said Mallappa Chettiar and that that was 
being endowed for the benefit of the 
temple so that the income from the pro- 
perty could be utilised for the perfor- 
mance of the religious rites in the temple 
without the property being alienated in 
any way. The document expressly pro- 
vided for the performance of poojas in 
the temple both in the morning and in 
the evening according to a thittam and 
also for the performance of certain festi- 
vals and for payment of remuneration 
to the people who were doing services of 
archanas and melavathiam (Gwerair $A 
witb). The document covered C schedule 
property also of the value of Rs. 4,000 and 
stated that the income from the C schedule 
property was to be enjoyed by the three 
executants of the document who were 
trustees of the temple and its properties 
and the succeeding trustees without any 
power of alienation. The settlement 
deed further provided that Mallappa 
Chettiar would be in charge of the day 
to day affairs of the temple. When the 
Hindu Religious and Charitable Endow- 
ments Board acting under the provisions 
of the Madras Hindu Religious Endow- 
ments Act (II of 1927) demanded 
contribution from the temple in 
question, Mallappa Chettiar filed an 
application on goth November, 1934 
purporting to be under section 84 of that 
Act requesting the Board to conduct an 
enquiry and order that the temple was a 
purely private temple and was exempt 
from any tax. The Board passed an 
order purporting to be under sections 18 
and 84 of the Act on 12th March, 1935 
and that order has been marked as 
Exhibit B-3 in these proceedings. The 
Board held that the temple was a public 
temple, but was an excepted one, since 
the trusteeship was hereditary. The son 
of Mallappa Chettiar predeceased his 
father and after the death of Mallappa 
Chettiar, the founder, his widow Chen- 
nammal was functioning as the trustee and 
on her death, the two widows of the son 
of the founder, started functioning as 
trustees. They filed an application before 
the Deputy Commissioner under section 
63 of the Madras Hindu Religious and 
Charitable Endowments Act, 1959, for a 
declaration that the suit temple was not a 
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temple coming within the scope of that 
Act. The said application was returned 
by the Deputy Commissioner on the 
ground that the character of the insti- 
tution had already been decided and as 
such that application was not main. 
tainable. That application was repre. 
sented on 27th October, 1963 stating that 
the plaintiffs in the suit were not parties 
to the proceedings in which the nature 
of the institution was decided and there- 
fore that order would not bind them. 
Notwithstanding this, on 19th December. 
1963 the Deputv Commissioner informed 
the plaintiffs that there was no valid reason 
to cancel the order dated 12th October, 
1962 and returned the petition. The 
plaintiffs thereafter preferred an anneal 
to the Commissioner. Hindu Religious 
Endowments. in A.P. No. 41 of 1of4, 
as well a revision in R.P. No. 73 of 1o64. 
against the order of the Deputy Com- 
missioner. The Commissioner, after 
enauirv. dismissed the appeal as well as 
the revision. It is under these circum- 
stances the plaintiffs instituted the suit 
for a declaration that the suit temple was 
a private temple and to set aside the order 
of the Commissioner dated 19th October. 
1965 passed in A.P. No. 41 of 1964 and 
R. P. No. 73 of 1964 and that of the 
Deputy Commissioner in O.A. of 1963. 
Their case was that the temple was a 
private temple built for the benefit of the 
founder and his progeny and consequently 
it would not come within the scope of the 
definition of the “‘temnle’’ as contained 
in the Madras Act XXII of 1959. As 
against this, the case of the respondent 
was that the temple was a public temple 
and therefore came within the scope of 
the definition of the term “temple” as 
contained in the Act. The respondent 
also put forward the further contention 
that the order of the Board dated 12th 
March. 1965 under Exhibit B-3 was 
conclusive on the question and therefore 
it would not be open to the plaintiff 
to reagitate the question in the present 
suit. On these pleadings, the tr’al Court 
framed the following issues : 

1. Whether the suit temple is a private 

temple ? 


2. Whether the order by the Com- 
missioner dated 13th October, 1965 as 
religious inst'tution is liable to be set 
aside ? 
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g. Are plaintiffs estopped by judgment 
from claiming the suit temple as private 
temp'e? - 


4. To what reliefs are the plaintiffs 
entitled ? 


The learned Subordinzte Judge of Siva- 
ganga, by his judgment and decree dated 
21st December, 1966 answered all these 
issues against the plaintiffs and dismissed 
the suit. He came to the conclusion 
that the evidence before him established 
that the suit temple was a public temple 
and that consequently the order of the 
Commissioner dated 13th October, 1965 
was not liable to be set aside. With 
reference to the prior order of the Board 
dated 12th March, 1935 under Exhibit 
B-g, the learned trial Judge held that that 
order was conclusive and therefore the 
plaintiffs were not entitled to reagitate 
the character of the institution in the 
present proceedings. It is against this 
judgment and decree, the present appeal 
has been filed by the surviving plaintiff 
in the suit. 


2. Logically speaking, the first question 
that has to be considered is, whether the 
order of the Board dated 12th March, 
1935 under Exhibit B-3 is conclusive as 
against the appellant herein. Only if 
we ‘come to thé conclusion that that order 
1s not conclusive, the question will arise, 
whether the temple in question is a pri- 
vate temple, as contended by the appel- 
lant herein, or is a public temple, as 
alleged by the respondent herein. Conse- 
quently, we shall first consider the ques- 
tion relating to the effect of Exhibit B-3 
order dated 12th March, 1935 and there- 
after we shall consider the second ques- 
tion. 


3- We may straightaway mention that, as 
far as the judgment appealed against is 
concerned, perversity is writ large in 
every one of the sentences in the judgment. 
The judgment is so perverse that Mr. K. 
S. Bakthavatsalam, appearing for the 
learned Additional Government Pleader, 
was put to the necessity of expressing his 
inability to sustain the conclusion of the 
learned trial Judge on merits. In view 
of this alone, he fell back ultimatety on 
Exhibit B-g, dated 12th March, 1935 
as concluding the question as against the 
appellant herein thereby preventing the 


"$4 
nj 


Court from going into the question 
whether the suit temple is a private 
temple or not. 


4. With-regard to both the questions, 
the most important piece of material 
to be considered is the settlement deed 
executed by Mallappa Chettiar and two 
others on 25th November, 1925. We 
have sufficiently indicated the terms of 
the settlement deed. The settlement 
deed makes it clear that Mallappa 
Chettiar andghis son and his wife 
were to act as trustees of the temple 
and its properties, even though Mallappa 
Chettiar was to be in management of the 
day to day affairs of the temple. It is 
this aspect of the matter, which has been 
completely missed by the learned Judge 
when he came to the conclusion that it 
was Mallappa Chettiar who was the sole 
trustee of the temple and that others were 
to succeed him only after his death. On 
the other hand, as we pointed out already, 
the terms of Exhibit A-3 make it absolu- 
tely and abundantly clear that all the 
three persons were to act as trustees and, 
having regard to the categorical language 
contained in Exhibit A-3, the learned 
Counsel for the respondent had no alter- 
native but to concede that all the three 
were appointed to function as trustees. 
On this basis, the question for considera- 
tion is whether Exhibit B-3 order can be 
said to be conclusive. As we have pointed 
out already, that order was passed on a 
petition presented by Mallappa Chettiar 
purporting to be one under section 84 
of Act II of 1927. In the view we have 
taken as to the binding nature of that 
order on the appellant herein, we are not 
expressing any opiaion as to whether that 
application and order can be said to come 
within the scope of section 84 of that Act 
though we have considerable doubts as 
to their falling within the scope of that 
section. The argument of Mr. P. Bala- 
Subramaniam, the learned Counsel for 
the appellant, is that under Exhibit A-3 
there was a, Board of Trustees as it were, 
consisting of three persons, and those 
three persons alone were entitled to repre- 
sent the institution as against the outside 
worldand. in the petition preferred on goth 
November, 1934 it was only the senior 
Mallappa Chettiar who was a party and 
his son and wife, who were co-trustees, 
were not made parties; therefore the order 
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dated 12th March, 1935 is not binding 
on the other trustees and consequently 
on the institution as such. In support 
of this contention, the learned Counsel 
relied on a number of decisions of this 
Court, the first among them being 
The Commiss.oner for Hindu Religious and 
Charitable Endowments, Madras v. A. P. S. 
Sethurama Pillai and others. A question 
similar to the one in this case was raised 
in that case. With reference to the order 


passed under section 84 itself the learned 
Judges pointed out: 


“A decision in order to bind the insti- 
tution should be in a dispute between 
the institution or its accredited repre- 
sentative and another. One of several 
co-trustees could represent neither the 
institution nor his co-trustees but only 
himself. This is particularly so, when 
the claim is that the institution was a 
private one belonging to the members 
of a divided Hindu family, where no 
divided member can represent the 
interests of another apart from any 
power granted by the latter.” 


This conclusion was rested on the follow- 
ing general principle: 


“It is well-settled that where there are 
more trustees than one all would be 
entitled to act jointly, they would be 
in the position of joint trustees and form 
a corporate body. A scheme providing 
for the management of a private temple 
by turns amongst the members of a 
family would be only an arrangement 
inter se, but outside the family, the 
co-trustees would form a corporate 
entity. The representation of an insti- 
tution could be valid or effective only 
if all the trustees jointly act; a fortiori 
the institution could be bound by an 
order of the Board under the Act only 
if all the trustees are impleaded in the 
proceedings before the Board’, 


This view of the Bench was affirmed by 
another Benth of this Court in M. Angap- 
pan ond another v. The Deputy Commissioner, 
Hindu Religious and Charitable Endowments, 
Madras, having his office at Nungambakkam 
High Road, Madras-34 and another?, The 
learned Judges held: 
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“It is well-settled that in the case of 
co-trustees, the office is a joint one, 
all of them forming, as it were one 
collective body. They should therefore 
execute the duties of their office in 
their joint capacity. It will undoub- 
tedly be open to them in matters of 
a routine nature to divide their duties. 
But so far as their applications to Courts 
and to public authorities for enforce- 
ment of statutory rights or privileges 
are concerned, they should all figure 
as a party or apply for the same”. 


To the same effect is the decision of 
another Bench of this Court in Thirumala- 
sami Naicker v. Villagers of Kadambur, 
Athur Taluk, represented by their Nattanmai- 
kara Nallathambi Moopanar and another}, 
where the learned Judges observed that: 


« ...no doubt, where a religious 
institution has plurality of trustees the 
institution cannot be represented. unless 
all the trustees are made parties. If 
the temples are to be bound by this 
judgment, all the trustees are necessary 
parties’. 
Therefore, the position is well settled that 
in order to make an order passed under 
section 84 of Madras Act II of 1927 bind- 
ing on the institution, the entire body of 
trustees administering the institution as 
well as the properties should be made 
parties and that, in the absence of the 
other trustees being made parties, the 
order cannot be said to be binding on 
those trustees, or on the institution itself. 
As we pointed out already, in this case, 
there is no dispute that at the time when 
Mallappa Chettiar presented the peti- 
tion to the Board on goth November, 
1934 his son as well as his wife, who were 
co-trustees, were alive and that they were 
not made parties to the proceedings. 
Therefore, we do not have any hesitation 
in holding that the order dated 12th 
ch, 1935 passed by the Board is not 
binding on the institution in question, 
or even on the appellant herein. Gonse- 
uently, differing from the view taken 
by the learned trial Judge, we hold that’ 
Exhibit B-3 order is not conclusive and 
binding on the appellant and therefore 
the Court is competent to go into the 
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question whether the suit temple is a 
private temple or a public temple coming 
within the scope of Madras Act XXII 
of 1959. 


5. This takes us to the second question 
adumbrated by us already. We have 
already referred to the terms of Exhibit 
A-3 and only one other term to which we 
should draw attention and which has a 
bearing on this question is that the execu- 
tants of Exhibit A-3 clearly and categori- 
cally stated that they were constructing 
the temple and providing for the manage- 
ment and the performance of poojas in 
the temple only for the spiritual benefit of 
the founders and their progeny. In 
the document itself there is absolutely no 
reference whatever to the temple being 
constructed for the benefit of anybody 
else other than the founders and the 
members of their families. It is in this 
context the question that has to be consi- 
dered is whether there is evidence to show 
that the suit temple is a public temple. 
A temple has been defined in Madras 
Act XXII of 1959 in section 6 (20). 
According to this definition, 
“temple means a place by whatever 
designation known used as a place of 
public religious worship, and dedi- 
cated to, or for the benefit of, or used 
as of right by, the Hindu community 
or any section thereof, as a place of 
public religious worship”. 


Consequently, before a temple can come 
within the scope of this definition, two 
conditions must be cumulatively satis 
fied. One is it must be a place of publi 

religious worship. Secondly it must hav 

been dedicated for the benefit of the Hind 

community or any section thereof. Alter 
natively, it must have been used as o 
right as a place of public religious worship 
by the Hindu noe or any section 
thereof. Unless both these conditions 
are jointly satisfied, a temple will no 
come within the scope of the definitio 

contained in this Act. It is against this 
background we shall now examine the 
masterials available in this case. 


6. The first piece of evidence, as we have 
pointed out already, is the deed of settle- 
ment itself. That deed of setefement 
undoubtedly contemplates the temple 
as a place of religious worship, Equally 
indisputably it does not contemplate 


1] 


the place as a place of public religious 
worship. Secondly, as we pointed out 
already, there is absolutely notbing in 
the document itself to show that the temple 
was intended for the benefit of the Hindu 
community or any section thereof. There- 
fore, it is clear that the temple in question 
has not been dedicated as a place of public 
religious worship to or for the benefit of 
the Hindu community or any section 
thereof. Then we should consider the 
. question whether the temple is used as a 
matter of fact, as a place of public reli- 
gious worship and whether it is being 
so used as of right by the Hindu commu- 
nity or any section thereof. In this case, 
the appellant had let in oral evidence by 
examining three witnesses as P.Ws. 1 
to 3. P.W. 1 is no other than the second 
plaintiff, the appellant herself. She has 
stated in her evidence that on the north, 
south and west, their houses are situate 
and they can enter the temple from their 
houses. She has further stated that in 
the pillar of the temple her busband’s 
nd-father and grand-mother’s statues 
fave been carved and pictures of their 
family members are hung on the walls 
of the temple and that the temple is under 
their lock and key. As regards the wor- 
ship, her version is that the pooja is 
being performed in the morning and in 
the evening daily, that no outsider 
will visit the temple and only the members 
of the family worship the deity in the 
temple and that they employ their own 
poojari for ,the performance of poojas, 
However, she has stated in cross-examina- 
tion that the street itself is known as 
Panduranganathaswami Street, that daily 
neivedyam is done and that Vaikunda 
Ekadasi Uthsavam also would be con- 
ducted but that the public would not 
attend the poojas or the uthsavam, but 
only family members. As regards the 
physical features of the temple, her fur- 
ther evidence is that there are prakarams 
on the four sides, that there is a gar- 
bagraham and a mandapam in front of 
the garbagraham and that there is a 
dwajasthambam. P.W. 2 is a tenant of 
the plaintiffs and he was examined 
to speak that the public would not visit 
the temple on Vaikunda Ekadasi day and 
Puratt®i Saturdays. P.W. 3 is an 
employee in P.W. 1’s house and he has 
stated that he is daily doing pooja from 
10 A.M. to 10-30 AM. and from 8 P.M, to 
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8-30 P.M. and that he lit the light of the 
temple. In Purattasi Saturdays and 
Vaikunda Ekadasi days, he is doing 
Abishekam. But he stated that the 
public would not attend the festival. 
This is all the aral evidence on the side of 
the appellant. 


7. On the side of the respondent only one 
person by name Somasundaram Chettiar, 
belonging to the same community to which 
the plaintiffs belonged was examined. 
According to him, daily poojas will be 
conducted and he used to attend the daily 
pae Archanas and neivedyam will 

daily performed and all community 
people will join in the celebration of the 
festivals. To his knowledge for the past 
forty years the festival was being 
conducted in the temple. He has stated 
that the suit temple does not exclusively 
belong to the plaintiffs, that P.W. 3 is 
not the archaka and that a different man 
is doing poojas in the suit temple. 


8. The learned trial Judge rejected the 
evidence of P.W. 2 on the ground that he 
was a tenant of the plaintiffs and so he 
was interested. He rejected the evidence 
of P.W. 3 on the ground that he admitted 
that he did not know to recite the mantras 
and that D.W. 1 had stated that P.W. 3 
was not the poojari, but some other person. 
The learned Judge proceeded to accept 
the evidence of P.W. 1 and D.W.` 1 and 
held that the temple was a public temple. 
We are clearly of the opinion that the 
conclusion of the learned Subordinate 
Judge is patently erroneous in this behalf. 
We may immediately mention that a 
reading of the evidence of D.W. ı clearly 
shows that he was not speaking the truth. 
A suggestion was made to him that he 
was inimically disposed towards the family 
of the plaintiffs. Though he denied 
the suggestion, we are of the opinion that 
there is considerable substance in the sug- 
gestion and that is the reason why he was 
deposing against the plaintiffs. It would 
not have been impossible for the respon- 
dent, if the temple is a public temple and 
the public are attending the poojas in 
the temple, to produce a few more res- 
pectable witnesses to speak to the public 
character of the temple and to the festi- 
vals and poojas performed there. There- 
fore, we are of the opinion that it is abso- 
lutely unsafe to base any conclusion on 


443 


this unsatisfactory evidence of D.W. 1. 
That leaves us with the evidence of P.W.1. 
The learned Judge himself has not rejected 
the evidence of P.W. 1. On the other 
hand, he purported to act on the evidence 
of P.W. 1, particularly her version with 
regard to the physical features of the temple 
and came to the conclusion that the temple 
was a public temple. We have already re- 
ferred to the fact that P.W. 1 has admitted 
that there are prakarams on the four sides, 
that there is a garbagraham and a manda- 
pam in front of the garbagraham and 
that there is a dwajasthambam. The 
learned Judge was of the view that these 
physical features were indicative of the 
temple being a public temple. The 
learned Judge also proceeded on the basis 
that the evidence of P.W. 2 that whenever 
he was passing the road, he used to wor- 
ship the deity from the road, clearly 
showed that the temple was a public 
temple. As a matter of fact, we find the 
following curious statement in the judg- 
ment of the learned Judge in this behalf: 


“Thus, it is clear that general public 
even without going into the temple 
can worship the deity from outside the 
temple and that being so, the fact that 
the people do not throng daily into 
the temple for worship, will not take 
away the public character of the suit 
temple”: 


We do not want to say anything more on 
this statement except to characterise it 
as the height of perversity. 


9. The law is well-settled that, when 
the origin of the temple is known as a 
private temple, then the clearest possible 
evidence is necessary for converting that 
temple into a public temple and we are 
clearly of the opinion that, in this parti- 
cular case, no such evidence is avail- 
able. As early as 1934, in Mundancheri 
Koman v. Achuthan Nair and others*, the 
Privy Council dealing with a temple in 
Malabar where the presumption was that 
a temple was a private one, pointed out 
that if there had been evidence to show 
that the temples and their endowment 
were originally dedicated for the tarwad, 
and so were private trusts, the Cout 
would have been slow to hold that the 
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admission of the public in later times, 
possibly owing to altered conditions, 
would affect the private character of the 
trusts. This view of the Privy Council 
was reiterated by them in a latter deci- 
sion namely in Babu Bhagwan Din and 
othes v. Gir Har Saroop and others+. In 
that case, the Privy Council pointed out: 


“In these circumstances, it is not enough 
in their Lordships’ opinion, to deprive 
the family of their private property to 
show that Hindus willing to worship 
have never been turned away, or even 
that the deity has acquired consider- 
able popularity among Hindus of the 
locality or among persons resorting to 
the annual mela. Worshippers are 
naturally welcome at a temple because 
of the offerings they bring and the 
repute they give to the idol; 


they do not have to be turned away on 
pain of forfeiture of the temple pro- 
perty as having become property 
belonging to a public trust. Facts and 
circumstances, in order to be accepted 
as sufficient proof of dedication of a 
temple as a public temple, must be 
considered in their historical setting in 
such a case as the present; and dedica- 
tion to the public is not to be readily 
inferred when it is known that the 
temple property was acquired by grant 
to an individual or family. Such an 
inference, if made from the fact of 
user by the public, is hazardous, since 
it would not in general be consonant 
with Hindu sentiments or practice that 
worshippers should be turned away; 
and, as worship generally implies offer- 
ings of some kind, it is not to be expected 
that the managers of a private temple 
should in all circumtances desire sto 
discourage popularity”. z 


A Bench of this Court had to consider 
this question in Madras Hindu Religious 
Endowments Board v. V. N. Deivanai Ammal 
by Power of Attorney agent T. V. Mahalinga 
Aiyar*. In that case, an argument was 
advanced that the temple should be held 
to bea public temple in view of the follow- 
ing broad features, namely: (1) that when 
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the temple was built in 


1919, Kumba- 
bhishekam was 


performed on a 
grand scale, (2) that the respondent 
also made utsavamurthis and built 
chaprams and the deities were also taken 
in procession on some special occasions, 
(3) that-a gurukkal had been engaged to 
petform the puja regularly and (4) that 
the temple had a gopuram and other 
features which were usually found in a 
public temple. Dealing with this argu- 
ment, this Court pointed out thus: 


“Tt must be noted that there is no deed 
of dedication and as has been observed 
by the Privy Cuncil it is essential that 
it should be clearly proved that the 
institution was dedicated to the 
public. In the case of an old temple, 
such dedication might be presumed 
from long user by the public as of 
right. But in this case the temple 
was built only in the year 1919, and in 
the absence of a deed of dedication it is 
difficult to hold that there has been 
dedication to the public. It is true 
that the facts that there is an utsava-idol 
and there are processions are generally 
‘indicative of the fact that it is a public 
temple. But then no property has 
been dedicated for the upkeep of the 
temple. The worship is maintained 
and the expenses are met from out of 
the private funds of the respondent. 
‘In the absence of any property being 
dedicated for the maintenance of wor- 
ship in the temple, it is difficult to hold 
that the temple has been dedicated to 
the public”. 


On behalf of the respondent reliance was 
placed on the decision of this Court in 
Commissioner, Hindu Religious and Charitable 
Endowments, Madras v. S. Kalyanasundara 
Mudaliar}. Such reliance was for two 
purposes. One was that the evidence in 
that case was similar to the one in this 
case and following that decision, we should 
hold that the suit temple is a public temple. 
Secondly it was contended that in the 
absence of any declaration in the deed 
about the exclusive character of the 
institution, it must be held that the 
temple is a public temple. We are of the 
opħion that the said decision does not 
support the respondent with reference 
oe Ee 
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to any of these positions. That decision 
dealt with a case where an individual 
constructed a temple and endowed pro- 
perties for the maintenance of, and per- 
formance of poojas in the temple. 
The provisions of the deed have been 
elaboratorely set out in the judgment in 
question and it makes two or three things 
absolutely clear. One is the founder 
built a Subramaniaswami Temple for 
the village itself. Secondly the founder 
appointed one Kalyanasundara Mudaliar, 
son of his brother-in-law as the succeeding 
trustee. He also constituted a commit- 
tee to advise and inspect and supervise 
the performance of the trust. That com- 
mittee consisted of members belonging 
to different castes, as well as people living 
in the village and in Madras. The third 
feature is the provision contained in the 
deed as to the temple honours. The 
actual recital is : 


“ As regards honours due from the 
temple, the Dharmakartha shall receive 
the honours first and other honours 
shall be done according to the usage 
of the village’. 


The provision that ‘other honours shall 
be done according to the usage of the 
village’? makes it indisputably clear that 
the temple was meant to be a public 
temple for the benefit of the village as 
a whole and was not intended to be a 
private temple for the benefit of the 
founder and the members of his family. 
It is these special features present in that 
case that were relied on by this Court for 
coming to the conclusion that the inten- 
tion of the founder was to construct the 
temple as a public temple. Having come 
to that conclusion, the learned Judges 
pointed out: 


AA learned Counsel for the res“ 


public. 
natural, when the founder intends 
the temple to be purely a family temple, 
that he should make it clear by expres- 
sing his intention to that effect. In 
the absence of any such declaration 
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about the exclusive character of the 
institution, we think it reasonable to 
infer that the dedication is for the 
benefit of the worshipping public and 
not only for the benefit of the members 
of the family”. 


The above statement contained in the 
judgment has to be understood against 
the facts found by the learned Judges. 
As we pointed out already, the deed of 
dedication in that case made it absolutely 
and abundantly clear that the temple 
was intended for the benefit of the entire 
villagers. If so, if that general character 
was to be cut down and the temple was 
to be held to be a private one, there must 
be a specific recital in the deed itself to 
that effect. It is that characteristic 
feature which the learned Judges pointed 
out in that case. On the other hand, 
there is express recital in the present 
case that the temple was being construct- 
ed only for the spiritual benefit of the 
founders and their family. Therefore, 
in the face of and notwithstanding, such 
a recital, if an intention on the part of 
the founders to dedicate the temple for 
the benefit of the public is to be inferred, 
it can be done, if at all, only on the 
basis of a clearest possible statement to 
that effect in the document and there is 
absolutely no such statement in Exhibit 
A-3. We are therefore of the opinion 
that the above decision does not in any 
way support the case of the respondent. 
We may also point out that this decision 
has been referred to by the learned trial 
Judge himself. But he completely missed 
the special features present in the deed 
of dedication in that case, to which we 
have already drawn attention, and he 
proceeded as if the facts were identical. 
The learned Judge therefore felt that 
following that decision he would be 
justified in holding that the suit temple 
also is a public temple. 


10. The distinction between a public 
and a private trust and temple has been 
elaborately considered by the Supreme 
Court in Deoki Nandan v. Murlidhar and 
others!, It was held in that decision that 
the distinction between a private and a 
public trust was that whereas in the former 





1. 1957 S.G.J. 75: 1956 S.C.R. 756 : (1957) 
1 An.W.R. (S.C.)_ 28: (1957) 1 M.L.J. (S.C.) 
a8; ALR. 1957 S.C. 139. 
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the beneficiaries were specific individuals, 
in the latter they were the general public, 
or a class thereof and that the true bene- 
ficiaries of a religious endowment were 
the worshippers and the test to decide 
whether an endowment was public or 
private was to ascertain whether it was 
the intention of the founder that specified 
individuals were to have the right of 
worship at the shrine or the general 
public or any section thereof. The 
main characteristic of a public templ 
is that it is intended for the use of the 
public or a section thereof. On the other 
band private temples are intended for 
the worship by the members of the family 
of the donor exclusively. In the case of a 
public temple the public would be entitl 
to voy therein as a matter of right, 
while in the case of a private temple such 
worship by persons other than the foun 
der’s ily would be by the sufferan 
of the latter. The mere fact that outsi 










T. D. 
Gopalan v. The Gommissioner of Hindu 
Religious and Charitable Endowments, 
Madras!. In that case, the facts were 
much stronger than in the present case. 
Notwithstanding this, the Supreme Court 
reversed the conclusion of this Court and 
held that the temple was not a public 
temple. The Supreme Court pointed 
out: 


“In short the origin of the temple, 
the manner in which its affairs were 
managed, the nature and extent of the 
gifts received by it, rights exercised 
by devotees in regard to worship there- 
in, the consciousness of the manager 
and the consciousness of the devotees 
themselves as to the public character 
of the temple were factors that went 
to establish whether a temple was 
public or private.’’ e 





I, 1972 S.Q.D. 685: AIR. 1972 S.C. 
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With reference to the facts of that case, 
the Supreme Court further pointed out : 


“Tt is, true that the suit temple had 
some physical characteristics and 
features which are generally to be 
found in public temple. It was also 
established that persons who were 
outsiders in the sense that they did not 
belong to the Thoguluva family used 
to come and worship at the temple 
and made offerings there. There 
were also some jewels and other articles 
in the temple. But the determination 
of the question whether the temple 
was public or private did not depend on 
some facts or set of facts alone. The 
entire evidence, both documentary 
and oral; had to be considered as a 
whole keeping in view the principles 
already. noticed by us.” 


Applying the above general principles 
laid down by the Courts, in this case, 
we do not have the slightest doubt 
in holding that the suit temple was in- 
tended to be a private temple and con- 
tinues to be a private temple. We have 
already referred to the evidence of P. W. 
1, which has been accepted by the learned 
Subordinate Judge. It makes it abun- 
dantly clear that the temple was under 
the lock and key of the plaintiffs. The 
learned Judge completely missed this as- 
pect of the question and proceeded to 
hold. that simply because the deity was 
‘visible from the street and any passer- 
by could worship the deity from the street, 
the temple can be said to bea public 
temple. He has forgotten the statutory 
requirement that the place must be used 
as a place of public religious worship as 
of right by the Hindu community or any 
section thereof. The mere fact that any 
passer-by on the street turns towards 
the deity, which is visible from the 
street, and bows or worships the deity 
will not convert a private temple into 
a public one. There is the further fact 
in this case that the temple had been 
managed and was intended to be managed 
by the founder’s family and nobody 
else. As a matter of fact, for the re- 
munera@ion for the performance of the 
duties of the trustees, the income from 
the ‘CQ’ schedule property referred to 
in Exhibit A-3 was set apart and that 
is the clearest possible indication that 
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barring the members of the family of the 
founder, nobody else can be trustees 
and they alone can enjoy the income from 
the property. There is also the fact that 
in addition to the income from the pro- 
perties mentioned in Exhibit A-3, there 
18 no other income for the temple. It 
18 no doubt true that D. W. 1 stated in 
his evidence that Kanikai would be 
collected from the bajanai party. It is 
not clear what he exactly meant by 
saying that Kanikai would be collected 
from bajanai party. We have already 
held that he is an unreliable witness. 
We, therefore, hold that the temple 
is a private temple in origin and it has 
been treated and continued to be treated 
as a private temple, that the trustees 
in charge of the institution are conscious 
of the fact that the institution is a private 
temple, that the expenses connected with 
the temple are met only out of the 
income from the properties dedicated 
under Exhibit A-3 and that nobody other 
than the members of the family of the 
founder are enitled to worship in the tem- 
ple. As a matter of fact, the Hindu Re- 
ligious Endowments Board which passed 
the order Exhibit B-3 was conscious of 
this fact. All that they have stated 
in that order was : 


“ P. W. 2 who has been examined as 
a witness is the agent of the petitioner 
and he deposes that the temple abuts 
the public street and the public can 
worship the deity from the street itself. 
Though he is unwilling to say that 
public are freely resorting to worship 
in the temple it is easy to conclude that 
the trustee is only too willing to wel- 
come the public to come and worship 
in the temple.” 


This observation, even if it is held to 
correctly represent the facts, is not suffi- 
cient to hold that the temple is a public 
temple coming within the scope of the 
Act because in the absence of an expr 

dedication for the benefit of the public, 
user by the public as of right must be 
established and such user as of right 
is far different from the trustees being 
willing to welcome the public to come 
and worship in the temple. Under these 
circumstances, we are clearly of the 
opinion that the conclusion of the 
learned Subordinate Judge is erroneous 
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and that the materials on record clearly 
and categorically establish that the suit 
temple is only a private temple and there- 
fore it does not come within the {scope 
of Madras Act XXII of 1959. 


1x. The appeal is, therefore, allowed, 
the judgment and decree of the learned 
Subordinate Judge are set aside and the 
suit instituted by the appellant herein 
will stand decreed as prayed for. The 


appellant will be entitled to her costs 
both in this Court, as well as in the 
trial Court. È 

S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, F. 


Vadivel Mudaliar and another 
Potitioners* 

D. 

Pachianna Goundar Respondent. 


Civil Procedure Cods (V of 1908), Order 39, 
rules 1 and 2—Temporary injunction pending 
suit—Grant of —Relecant factors to be taken 
into consideration. 


In the matter of granting temporary 
injunction it is the duty of the Court 
to take into consideration the affidavits 
and the relevant documents before it 
records a finding. ‘Taking into consi- 
deration the documents’ does not mean 
merely referring to the same in the judg- 
ment; but there must be some discussion 
about them before any conclusion is 
arrived at. [Para. 9.] 


Interim injunction is no doubt a discre- 
tionary relief. The same has to be 
granted only after applying judicial mind 
and on a proper discussion of the evi- 
dence on record. Mere reference to the 
documents filed and the affidavits placed 
before the Court cannot satisfy the re- 
quirement. There must be at least a 
prima facie discussion about them. 

[Para. 10.] 


C.R.P. No. 413 of 1973:—Petition under 
section 115 of Act V of 1908 praying 


*C.R.P. No. 413 Of 1973. 18th July, 1973. 
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the High Court to revise the order of the 
District Court, Coimbatore (East) 
at Erode, dated īst February, 1973 
and made in C. M. A. No. 88 of 1972 
(I.A. No. 812 in O.S. No. 474 of 1972 
dated 3rd July, 1972 on the file of the 
District Munsif, Gobichettipalayam). 


C. M. P. No. 2290 of 1973.—Petition 
praying this Court to appoint a 
suitable person as Commissioner and give 
him necessary directions pending dis- 
posal of the said C.R. P. No. 413 of 1973 
on the file of the High Court. 


G. M. P. No. 2291 of 1973.—Petition pray- 
ing that in the circumstances stated therein 
and in the affidavit filed therewith the 
High Court will be pleased to restrain 
the respondent from harvesting or other- 
wise interfering with the crop planting 
on the suit property forming the subject- 
matter of the suit O. S. No. 474 of 1972 
on the file of the Court of the District 
Munsif, Gobichettipalayam pending the 
said C. R. P. No. 413 of 1973. 


G. M.P. No. 2917 of 1973.—Petition 
praying that in the circumstances stated 
therein and in the counter-affidavit filed 
with C. M. P. No. 291 of 1973 the 
High Court will be pleased to vacate 
the interim injunction granted as per 
order of this Court dated 1st March, 
1973 in C.M.P. No 2291 of 1973. 


C.M.P. No. 6084 of 1973.—Petition pray- 
ing that in the circumstances stated there- 
in and in the affidavit filed therewith the 
High Court will be pleased to take sui- 
table steps to punish the respondent for 
the gross contempt committed by him 
for violation of the order of this Court 
dated 2nd April, 1973 in G.M. P. Nos. 
2917 and 2291 of 1973 by trespassing 
into the suit property and cutting and 
carrying away the ragi crops. 

K. Ramaswamy, for M/s. Calvin Jacob and 
Nallathambi Fothipandian, for Petitioners. 


T. R. Ramachandran for B. Soundarapandian, 
for Respondent. 


The Court made the following 


Orpver.—The petitioners hereim are 
defendants. The respondent filed O.S. 
No. 474 of 1972 before the District 
Munsif’s Court, Gobichettipalayam, for 
a permanent injunction restraining the 
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pean herein from interfering with 

s right to leasehold possession and 
enjoyment: of the suit properties on the 
ground that he is entitled to be protected 
under the Cultivating Tenants Protection 
Act. The:respondent filed I. A. No. 812 
of 1972 for-an order of interim injunction 
till the disposal of the suit under Order 
ag, rules 1 and 2, Civil Procedure 
Code. The petiiioners herein filed 
I.A. No. 1110 of 1972 for vacating the 
ad interim injunction granted. The 
District Munsif took up both I. A. Nos. 
812 and 1110 of 1972 and disposed of 
them by his order dated 3rd July, 1972. 
He held that there is a prima facie case 
made out by the respondent herein as 
lessee and: as such he is entitled to pro- 
tection by way of an interim injunction 
under Order 39, rules 1 and 2 
Civil Procedure Code Accordingly, the 
order of ad interim injunction already 
granted was made absolute. 


VADIVEL MUDALIAR 2, PACHIANNA 


2. Agerieved by the decision of the Dis- 
trict Munsif, the petitioners filed C.M.A. 
No. 88 of 1972, and the District Judge, 
Coimbatore (East) at Erode, dismissed 
the appeal -confirming the order of the 
District Munsif. Aggrieved by the deci- 
sions of the Courts below, the petitioners 
have preferred this civil revision peti- 
tion. 


3. The main contention of the petitioners 
is that the. respondent was acting only 
as a monakar (manager) and not as a 
tenant under the petitioners and that the 
village records and the affidavits of the 
karnam and the village-munsif will show 
that the respondent was only a manager 
and not a lessee or tenant under the peti- 
tioners. Thiru K. Ramaswami, learned 
Counsel appearing for the petitioners, 
submitted that the Courts below have 
misdirected themselves without properly 
adverting to the evidence on record, 
that S. F. Nos. 162/1 and 162/2 
have nothing to do with S. F. Nos. 153/1 
and 153/3 which are the subject-matter 
of the present revision petition and that 
the Courts below have not taken into con- 
sideration the affidavits of the village- 
munsif and the village karnam and also 
the proceedings of the Special Deputy 
Tahsildar (Tenancy Records), Gobichetti- 
palayam. 
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4. Thiru T.R. Ramachandran, learned 
Counsel appearing for the respondent, 
submitted that the question as to whe- 
ther the respondent is a manager or a 
tenant can be decided only in the suit, 
that a prima facie case has been made 
out in order to enable the respondent to 
be in possession as a tenant and that such 
a case found by both the Courts below 
cannot be interfered with in revision. 


5. Various documents have been filed 
in this case in order to substantiate 
the respective case of the parties. The 
trial Court, without sufficient material 
found that : 


“irrespective of the conflicting 
descriptions of the suit properties 
between the plaintiff and the defen- 
dants the fact remains that the suit 
properties in question are one and 
the same, over which the parties 
herein agitate.” 


This observation cannot be sustained 
without properly discussing the evi- 
dence on record. When the petitioners 
clearly agitate that the properties con- 
cerned are comprised in S. F. Nos. 153/1 
and 153/3, there is no point in con- 
necting the lands with those comprised 
in S. F. Nos. 162/1 and 162/2. The 
trial Court as a matter of fact, has also 
found that Exhibits A-1 to A-4 which 
are procurement notices are in the name 
of the petitioners herein, that Exhibit 
A-5, kist receipt, is in the name of the 
second petitioner and that the documents 
filed by the respondent themselves prove 
that the petitioners are the owners of 
the suit properties, Nevertheless the 
trial Court seems to think that the 
dispute is one as to whether the res- 
pondent is a lessee or the manager of 
the suit lands ; and finally it has come to 
the conclusion that the respondent has 
made out a prima facie case entitling 
him to have the benefit of interim 
injunction in his favour. 


6. The trial Court has also misdirected 
itself when it said that the burden is 
very heavy on the petitioners to prove 
that the respondent is working as their 
manager. ‘The trial Court ought to have 
looked into the evidence and the records 
to find out whether there is any record 
to show that the respondent is a tenant 
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on the date of suit. The mere fact that 
the petitioners admit that the respondent 
is their manager looking after their 
fields cannot give any right to the res- 
pondent to be in possession of the suit 
- lands as a tenant. There is absolutely 
no discussion by the trial Court in respect 
of the affidavits filed by the village- 
munsif and the village karnam. 


47. Even the appellate Court has failed 
to consider the aspects discussed above 
for the purpose of deciding whether 
an injunction can be granted in favour 
of the respondent herein. From Exhibits 
A-g and A-1o which are adangal extracts 
for the years 1967 and 1968, the appellate 
Court came to the conclusion that the 
respondent is a tenant. It has completely 
ignored Exhibit B-1, which is of the year 
1970, wthereunder the adangal record 
definitely shows that the petitioners are 
doing personal cultivation of the suit 
lands. There is absolutely no discussion 
by the appellate Court except for merely 
referring to Exhibit B-1. It has not 
at all adverted to the affidavits filed 
by the village karnam and the village- 
“munsif. 


8. There is also no discussion by the 
Courts below on Exhibits B 1, B 4, B-10, 
B-16, B-17, B-20, and B-21, which all 
would .- reveal possession and enjoyment 
of the suit lands by the petitioners herein, 


9. Inthe matter of granting temporary 
injunction it is the-duty of the Court 
to take into consideration the affidavits 
and the relevant documents before it 
records a finding. ‘Taking into consi- 
deration the documents’? does not mean 
merely referring to the same in the judg- 
ment ; but there must be some discus- 
sion about them before any conclusion 
is arrived at. Unfortunately, the Courts, 
below have not adverted to these docu- 
ments though not in detail at least prima 
facie, except referring to them in their 
judgments, This has completely vitiated 
the orders of the Courts below, which, 
in my opinion, is a, material irregularity, 
and it has to be taken that the Courts 
below have not exercised their jurisdic- 
tion vested in them by law. 


to. Interim injunction is no doubt a 
discretionary relief. The same has to 
be granted only after applying judicial 
mind and on a proper discussion of the 
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evidence on record. Mere reference to 
the documents filed and the affidavi 

placed before the Court cannot satis 

the requirement. There must be at 
least a prima facie discussion about them 
to find out whether the respondent is a 
tenant of the petitioners or their manager. 


1. In C. M. P. Nos. 2917 and 2291 
of 1973, by an order dated 2nd April, 
1973, I have directed both the parties 
not to cut the sugarcane pending dis- 
posal of the revision petition ; and I 
also directed that the staius quo will be 
maintained with a direction that no 
party will cut the crops pending disposal 
of the revision petition. 


12. In view of my above discussion, I 
do not think it is possible to maintain 
the orders of the Courts below. Ac- 
cordingly, this civil revision petition is 
allowed, and the orders of the Courts 
below are set aside and the matter is 
remanded to the file of the District Mun- 
sif, Gobichettipalayam for a fresh dis- 
posal of the applications on merits after 
prima facie looking into the documents 
relied on by the parties. In the interests 
of justice, it is necessary that a third party 
Receiver is appointed for the purpose 
oftaking charge of the suit lands, cutting 
the sugarcane and disposing of the 
sugarcane to the Sugar Mills with which 
an agreement has already been entered 
into by the petitioners herein. Hence, 
the trial Court is directed to appoint 
an Advocate-Receiver for the purpose 
of taking possession of the suit lands, 
harvesting the sugarcane crops and selling 
the sugarcane to the Sugar Mills with 
whom an agreement has been entered 
into by the petitioners herein. The 
Receiver will continue till the disposal 
of the application for interim injunction 
by the trial Court. It is better that the 
trial Court disposes of the main suit 
itself as expeditiously as possible. It is 
left to the trial Court to take up the 
injunction petition now remanded 
either separately.or along with the main 
suit. There will be no order as to 
costs. 


13. In view of the disposal of the @.R.P., 
C.M.Ps. Nos, 2290. of 1973, 2291 of 1973, 
2917 of 1973 and 6084 of 73 are dismissed. 


V.K. Petition allowed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT— K., S. Venkataraman 
Maharajan, FF. 


The Trustees of the Port of Madras 
by its Chairman Appellant* 


D. 


M/s. Roberts Maclean and Company 
Limited, Calcutta (with branch 
office at Madras) and another 

.. Respondents. 


Madras Port Trust Act (II of 1905), 
section 110—“G? certificate—Issued by Port 
Trust—Suit laid six months thereafter— 
Whether barred by limitation. 


The Port Trust at Madras issued a ‘C” 
certificate on 12th October, 1961 in res- 
pect of goods not delivered. A suit was 
filed on 29th November, 1962 against the 
Port Trust. The final reply of the Post 
Trust was on 13th February, 1962 reject- 
ing the claim on the ground of limitation, 
The suit was decreed by the Trial Court. 
On appeal by Port Trust, on the 
question of limitation. 


Held, the decision in the Trustees of the 
Port of Madrasv. Ths Home Insurance Gom- 
pany Limited, Madras, (1968) 2 M.L.J. 
497: LL.R. (1969) 1 Mad. 641, that in 
cases falling under section 110 of the 
Madras Port Trust Act, the claim against 
the Board of Trustees must be within 6 
months of the accrual of the cause for 
the claim by the assured against the Board 
irrespective of whether the plaintiff is 
the assured or the insurer and there can 
be no fresh start under the section on the 
insurer getting subrogated to the rights 
of the assured holds the field now and is 
followed. 


According to the decision in Trustees of the 
Port of Madras v. Union of India,!, A.I.R, 
1963 Mad. 347, in cases where ‘C” certifi- 
cates are issued, the date of the accrual of 
the cause of action for the purpose of sec- 
tion 110 of the Madras Port Trust Act is 
the date of the issue of the ‘C’ certificate-- 
may be the date of the reteipt, which in 
this case is®2th October, 1961. Even tak- 
ing for the sake of argument that the final 


and S. 





*A. No. 226 of 1966, 29tk November, 1977 


reply dated 13th February, 1962 was the 
definite and final rejection, the suit was 
filed: more than six months thereafter. 
In any view, therefore, the suit was time 
barred. [Paras. 5 and 6.] 


Cases referred to:— 


The Home Insurance Company Ltd., Madras v. 
The Trustees of the Port Trust of Madras, 
(1962) 1 M.L.J. 340; The Trustees of the 
Port of Madras v. The Home Insurance Gom- 
pany Ltd., Madras, (1968) 2 M.L.J. 497: 
A.LR. 1970 Mad. 48: 81 L.W. 594: L.L. 
R. (1969) 1 Mad. 641; Trustees of the 
Port of Madras v. Union of India, A.I.R. 
1963 Mad. 347. i 


Appeal against the decree of the City 
Civil Court (II Assistant Judge) Madras 
dated goth April, 1965 and passed, in 
O.S. No. 3640 of 1962. , 


V. Shanmugam for Appellant 
King and Partridge, for Respondents. 


The Judgment of the Court was delivered 
by : a 

Venkataraman, 7.—This appeal has been 
filed by the Madras Port Trust. It arises 
out of a claim for Rs. 6,639-58 being the 
value of one case containing T, 30. mobile 
metafilter, which was lost while it was in 
the custody of the Port Trust after landing. 
The case in question and ten drams 
methsil were consigned from England 
on board the ship ‘‘s.s. Mohanada’’. to 
Madras, the consignee being the first 
plaintiff, Messrs. Roberts Maclean & 
Company Limited. The ship arrived‘ in 
Madras on ist Aprl, 1961. The Port 
Trust took charge of the consignment in 
good condition (according to the tally 
sheet), but delivered only the ten drums 
of methsil and not the case in question, 
namely. T.30. mobile metafilter. They 
issued a‘‘C”’ certificate to the first plaintiff 
on 12th October, 1961. A copy of the 
“Q”? certificate has been marked as Exhi- 
bit A-2. The first pla’ntiff made a claim 
for Rs. 15,246-01 with the Port Trust 
under Exhibit A-3 dated 3rd November, 
1961. It followed it up by a reminder, 
Exhibit A-4 dated 18th January, 1962. 
The Port Trust sent a reply Exhibit A-5 
dated 13th February, 1962 pleading sec- 
tion 40(2) of the Act (By the Act, we mean 
the Madras Port Trust Act, 1905) as 
a bar and stating that since the letter 'of 
enquiry (Exhibit B-1) dated 7th July,1961 
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of the frst plaintif had not been received 
within one month of the landing of the 
cargo, the claim was not sustainable. 


2. Later, on ist September, 1962 -the 
first plaintiff collected a sum of Rs. 6,639- 
58 from the second plaintif which is 
the insurance company with whom the 
case had been insured by or on behalf of 
the frst plaintiff. It was thereupon the 
two plaintiffs filed the suit out of which 
this appeal arises for recovery of 
Rs .6,639-58 from the defendanis. 


g. The defendants pleaded that there was 
no negligence on their part, that they had 
taken reasonable care which was expected 
of a bailee and that the claim was time- 
barred both under section 40(2) and sec- 
tion 110 of the Act. The learned Judge 
of the City Civil Court held that the negli- 
fence was proved and rejected the pleas 
of limitation. He therefore, granted a 
decree. Hence, the appeal. 


4 Sri R. G. Rajan raises before us the 
same two questions, namely, that there was 
no negligence and the claim was time- 
barred. But heisnotabletosay anything 
useful on the finding of negligence. The 
goods were lost in the custody of the defen- 
dant and that itself prim facis proves the 
negliegence. We are not satisfied that 
the defendants took reasonable care as 
bailees. We, therefore, confirm the find- 
ing of the learned trial Judge on that 
point. On the question of limitation, 
the learned Counsel does not press the 
plea under section 40 (2) ofthe Act. But 
he presses the plea under section I10. 
Section 110 reads thus:— 


“io. Notice and limitation of suits or 
other proceedings: —No suit or other pro- 
ceeding shall be commenced against 
any person for any thing done, or pur- 
porting to have been done, in pursuance 
of this Act without giving to such person 
one month’s previous notice in writing 
of the intended suit or other proceed- 
ings, and of the cause thereof, nor after 
six months from the accrual of the cause 
of such suit or other proceeding.” 


5. The contention of the learned Counsel 
for the appellants is that the cause of action 
accrued on 12th October, 1961 when the 
“Q”? certificate was issued, and that the 
suit was filed on ggth November, 1962 
more than six months thereafter. The 
answer of the plaintiffs is that the cause of 
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action accrued to the second plaintiff 
finally on 1st September, 1962 when the 
second plaintiff paid the insurance amount 
to the first plaintiff and became subro- 
gated to the rights of the first plaintiff. 
For this proposition, they rely on the 
decision of Ganapathia Pillai, J. in The 
Home Insurance Company Limited, Madras w. 
The Trustees of the Port Trust of Madras+. In 
fact, the learned trial Judge followed this 
decision in upholding the contention of 
the plaintiffs but that decision had since 
been overruled by a Bench of this Court in 
The Trustees of -the Port of Madras v. Th 

Homs Insurance Company Limited, Madras? 
The learned Judges say at page 514. 


- “ In the light of the above discussio 
we have no hesitation in the circums 
tances in holding that the claims agains 
the Board in actions falling under sec- 
tion 110 ofthe Madras Port Trust Act 
like those now under consideration 
whoever figures as theplaintiff-—wheth 
it be the assured or the insurer—must 
be within six months from the accrual 
of the cause for the claim by the assur 
against the Board, There can be no 
fresh start under section 110, on the 
insurer getting subrogated to the rights 
of the assured.”’ . 


‘Two reasons have been given in support 


of the decision, firstly that the content of 
the right of the insurer in the suit against 
the Board is the same as the content 
of the right of the insured and the 
insurer only steps into the shoes of the 
insured. The second is that the shorter 
period of limitation has been provided 
because the Board is a public body and 
the evidence in its possession may be lost 
if the suit is not brought within such a 
short time of six months. Indeed, if 
there is delay on the part of the insurer 
paying the insured, that would indefinitely 
prolong the suit against the Board and 
valuable evidence in the possession of the 
Board might be lost; This decision holds 
the field now and we respectfully follow itl 


6. According to the decision of a Bench 


of this Court in Trustees of tha Port of 
Madras v. Union of India*, in cases where 
1, (1962) 1 M.L.J. 340 at 348. # 
2, oa M.L.J. 497 at 514: 81-L.W. 594: 
J.L.R. (1969) 1 Mad. 641: AIR. 1970 Mad. 
48. 


3, AIR. 1963 Mad. 347. 


ii 


“C° certificates are issued, the date of 
the accrual of tħe cause of actiòn for the 
purpose of section 110 of the Act is the 
date of the issue of the “Q” certificate— 
may be the date of the receipt, which in 
this case is 12th October, 1961. We may 
add that even taking for the sake of argu- 
ment that the final reply, Exhibit A-5 
dated 13th February, 1962 of the Board 
was the definite and final rejection by the 
Board of the claim of the first plaintiff, the 
suit was filed more than six months there- 
after. In any view, therefore, the suit 
was time-barred. 


4. The suit has therefore to be dismissed. 
But, on the question of costs, we would 
observe that when the suit was brought 
and was decreed, the decision of Ganapa- 
tia Pillai, J., held the field and according 
to it, the suit was within time. 


8. Hence we think that the proper order 
to pass in this case is that the parties should 
bear their own costs in both the Courts. 
But, in view, of the fact that the articles 
was lost while it was in the custody of 
the Board and on account of their negli- 
gence, there is a moral responsibility of 
the Board to'reimburse the plaintiff apart 
from the technical plea of limitation, and 
we trust the Board, being a public body, 
will favourably consider the claim of 
the plaintiff. 

S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—G, Ramanujam, F. 
C. P. Kandaswami Mudaliar (decea- 


sed) and another Appellants* 
v. 
i 
Palaniammal and others 
Respondents. 


Transfer of Property Act (IV of 1882), 
section 60—Usufructuary mortgage—Rsdemp- 
tion—Suit for—Mortgagee purchaser of a 
share tn the propertp—Claim as absolute 
owner—Adverse possession—Claim not tenable. 


A usufifictuary mortgagee cannot by a 
mere assertion of his own or by a unilateral 


*S.A, No. 1382 of 1970, 


11th January, 1973. 
58 a 
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act on his own part convert his possession 
of a moiety of the property as mortgagee 
into that of an absolute owner. He can 
do so only if had purchased the entire 
equity ofredemption from the mortgagor. 

[Para. 9.] 
Cases referred to: 


Sheik Dawood v. Moidssn Batcha, A.I.R. 
1925 Mad. 566: 48 M.L.J. 264; Chinna 
Subba Rao v. Mattapalli Raju, (1950) 1 


M.L.J. 752: AIR. 1950 F.C. 1: 
(1949) F.G.R, 484 : (7949) F.L.J. 
398 ; Badri Singh v. B Singh, 


ALR. 1962 Patna- 198; Ananthan v. 
Krishna Pillai, ALR. 1957 T.G. 145; 
Kunjayamma v. Kunchali, A.I.R. 1970 Ker. 
289; Keshab Lal v. Bhola Nath, A.I.R. 1930 
Cal. 402; Lal Jetha v. Kalidas, A.I.R, 
1967 S.C. 978: (1967) 1 S.G.R. 873: 
(1968) 1 S.C.J. 48; Prithi Nath Singh v. 
Suraj Ahir, A.ILR. 1963 S.C; 1041: (1963) 
3 S.C.R. 302; Mruthunjay Pani v. Narmada 
Bala Sasmal, (1962) 1 M.L.J. (S.C.) 75: 
A.LR. 1961 S.C. 1353: (1962) 1 An.W.R. 
(S.C.) 75: (1962) 1 S.C.J. 149: (1962) 
1 §.G.R. 290; Lilackand v. ukaram, 
1960 §.C.J. 96: A.I-R. 1960 S.C. 85: 
(1960) 1 S.C.R. 693. 


Appeal against the Decree of the Court of 
the Subordinate Judge, Erode, dated 
23rd March, 1967 in Appeal Suit No. 
305 of 1965 preferred against the decree 
of the Court of the District Munsif of 
Gobichettipalayam in Original Suit No. 
475 of 1964. i 

S. Mohan, for Appellants. 

A. R. Ramanathan, for Respondents. 


The Court delivered the following 


Jupcmenr:—The first defendant is the 
appellant. The suit is one for redemption 
of a usuffuctuary mortgage dated grd 
January, 1922 and for partition and sepa- . 
rate possession of the plainifis’ alleged half 
share in the suit properties. The suit was 
resisted mainly by the appellant as. the 
first defendant, contending that the mort- 
gage had been discharged by him on 
goth June, 1949 and that as there is no 
subsisting mortgage, there is no question 
of its redemption. He also contended 
that he had become the absolute owner 
of the suit properties by virtue of this pur- 
chase on goth June, 1949 and that, in any 


N 
t 
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event, he had perfected title to the suit 
properties by adverse possession. 


a. The trial Court held that the plaintiff 
is entitled to redeem the suit mortgage and, 
therefore, granted a preliminary decree 
for redemption, partition and separate 
possession of the plaintiff’s half share. 
The said decision of the trial Court has 
also been affirmed by the lower appellate 
Court. 


3. In this second appeal by the first 
defendant it is contended that the decree 
and judgment of the Courts below grant- 
ing redemption cannot be sustained in 
law. The learned Counsel for the appel- 
lant, however, did not challenge the find- 
ings of fact given by the Courts below that 
the plaintiff was entitled to a half share in 
the mortgage property and the plea based 
on a family arrangement by which the 
entire mortgaged property had exclusively 
been allotted to his vendor had not been 
established. To appreciate the legal con- 
tention put forward by the learned Coun- 
sel for the appellant, it is necessary to set 
out a few facts. 


4. The suit property originally belonged 
to the second defendant, his brother 
Nachimuthu Pandaram and their mother 
Karunai Ammal who usufructuarily mort- 
gaged the same in favour of the first defen- 
dant on grd January, 1922 for a sum of 
Rs. 100, Later, the first defendant pur- 
chased the interest of Nachimuthu 
Pandaram from his heirs. The plaintiff 
has purchased the interest of the second 
defendant in the mortgaged property. 
It was the case of the first defendant that 
the mortgaged property absolutely belon- 
ged-to Karunai Ammal, that after her 
death the suit property came to be allot- 
ted exclusively to Nachimuthu Pandaram 
under a family arrangement, that the 
second defendant was allotted some other 
properties in lieu of his interest in the suit 
property that, therefore, the second defen- 
dant had no right, title or interest in the 
suit property and that, therefore, the 
plaintiff could not- have acquired any 
interest from the second defendant in 
relation to the suit property. As already 


stated, the Courts below have found that- 


the family arrangement set up by the first 
defendant had not been established. The 
Courts below have also found that Nachi- 
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inuthu Pandaram and the second defen- 
dant became entitled to a half share each 
in the suit property. We have to find out 
whether the plaintiff who has been held 
to be entitled to a half share in the suit 
property by virtue of his purchase of that 
share from thesecond defendant can 
redeem the mortgage in favour of the first 
defendant who had purchased the half 
share therein from Nachimuthu Panda- 


ram 


5. The learned Counsel for the appellant 
contends before me that in view of the 
fact that the first defendant has purported 
to purchase the entirety of the property 
from the heirs of Nachimuthu Pandaram, 
his possession has become adverse and that 
he is no longer in the position of a mortga- 
gee under Exhibit B-1. He further con- 
tends that the sale by the heirs of Nachi- 
muthu Pandaram was with a direction to 
discharge the mortgage, and therefore, 
the mo e should be deemed to have 
been di ed and as such no decree for 
redemption could be passed after the mort- 
gage debt is wiped out. It is also con- 
tended that even if a suit for redemption 
could be maintained, it could have been 
filed within 12 years from the date of the 
sale by the heirs of Nachimuthu under 
Exhibit B-3 dated goth June, 1949 and 
that the suit in this case having been filed 
in 1964 it was barred by time. The learn- 
ed Counsel has referred to the following 
decisions in support of his contention. 


6. In Sheik Dawood v. Modeen Batchat, 
it has been held that where a usufructuary 
mortgagee in possession of property pur- 
chase the property in lieu of the debt due 
from the mortgagor, a direction by the 
vendor to keep the property as absolute 
owner amounts to delivery and, therefore, 
the vendee’s possession from the moment 
of sale is adverse to the vendor. In 
Chinna Subba Rao v. Mattapalli Raju?, the 
Federal Court recognised the principle 
that the right of redemption being an inci- 
dent of a subsisting mortgage would stand 
extinguished if it is found that the mort- 
gage has been discharged. Badri Singh v. 
Baldeo Singh®, was also a similar case where 
the mortgagees had purchased the pro- 


1. 48M.L.J. 264: A..R. 1925 Mad. 566. 

2. (1950) 1 M.L.J. as : ALR. 1950 F.C. 
1: (1949) F.C.R. 484: 1949) F.L.J. ago. 

3. AIR. 1962, Pat. 198, 
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perty from the mortgagors and asserted 
adverse title and the Court held that the 
mortgagee could do so. But in the above 
three cases the entire mortgaged property 
had been purchased by the mortgagee and 
there was a merger of the mortgagee’s 
interest with the rights of ownership. But 
in this case, as already stated, the mort- 
gagee has purchased only a half share of 
the mortgaged property and the plaintisf 
has acquired the equity of redemption 
in the other half. Therefore, the 
principle of the above decisions may not 
apply to the facts of this case. 


4. Ananthan v. Krishna Pillai, has been 
referred to. In that case the question 
was whether the possession of the mort- 
gagee after the mortgage debt has been 
satisfied is adverse to the mortgagor. 
The Court held that where there is a 
conscious act on the part of the mortgagor 
of paying the mortgage amount, getting 
possession of part of the mortgage security, 
obtaining all the deeds back from the 
mortgagee and executing a registered 
receipt, there will be clearly adverse 
possession if the mortgagor allows the 
mortgagee to continue to be in posses- 
sion of a portion of the mortgaged pro- 


perty. Kunjayamma v. Kunchali?, also is a. 


similar case. In that case the mortgage 
amount got wiped off by adjustment 
against arrears of michavaram as agreed 
to between the parties. The question 
was whether the mortgagee’s possession 
of the mortgaged property after the 
mortgage debt is wiped off was adverse 
to the mortgagor. The Court held that 
the suit for redemption will not lie but a 
suit for possession alone is maintainable as 
there was no subsisting mortgage on the 
date of the suit and that the suit, if treated 
as one for possession, was barred by time 
under Article 144 of the Limitation Act. 
The principle laid down in the above 
case cannot be applied here as there was 
no agreement ta scale down the debt 
and it is only by operation of law the debt 
is scaled down. The usufructurary mort- 
gage in favour of the first defendant being 
dated 3rd January, 1922, its redemption 
will get barred only after the lapse of 
twelve years from the date when a Court 
under section 19-A of the Madras Act (IV 


1, ALR. 1957 T.G. 145- 
2, AIR. 1970 Ker. 289. 
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of 1938) declares that the mortgage debt 
had been completely scaled down under 
section g-A of that Act as a result of the 
mortgagee having been in possession of 
the mortgaged property for thirty years. 
In this case the suit has been filed on 4th 
June, 1964 for a declaration that the debt 
has been wiped out and for redemption 
in consequence of such declaration. 
Hence it will be within the period ‘of 
twelve years from the date when the debt 
has been declared to have been wiped- ` 
off as per the said section 9-A. 


8. Kesab Lal v. Bhola Nath!, was a case 
where a part of the mortgaged property 
was sold by the mortgagor to the mort- 
gagee in possession and from the consi- 
dertaion received the whole mortgage 
was satisfied. The mortgagee, however, 
continued to be in - possession of the 
remaining part of the property even afte. 
the satisfaction of the mortgage debtr 
It was held by the Court that the posses- 
sion of the mortgagee after the mortgage 
was satisfied was adverse to the mortgagor, 
But in that case the sale of part of the 
mortgaged property was by the mortgagor. 
In the case on hand the'purchase was of 
a portion ofthe equity of redemption from 
the representatives in interest of one of 
the co-mortgagors and not the entirety of 
the equity of redemption. Therefore. 
that decision cannot obviously apply. 
Lalji Jetha v. Kalidas?, was a case 
where a mortgagee in possession purchased 
the mortgaged property from the mort- 
gagor. The question was whether if the 
sale transaction is voidable, possession of 
the mortgagee would become adverse 
from the date of his purchase. The 


Supreme Court observed: 


“It is a well settled proposition that a 
mortgagor can sell the mortgaged pro- 
perty to his mortgagee and thus put the 
mortgagee’s estate to an end and there- 
after all the right, title and interest in 
the property would vest inthe mortga- 
gee. Such a sale would be valid and 
binding as between them and ` thence- 
forth the character of possession as a 
mortgagee would be converted into 
possession as an absolute owner. Even 
` if such asaleis held to be voidable and 
ee ee ad, 


1. ALR. 930 Gal. 402. 


2. (1967) 1 S.G.R. 873; 
ALR, 1967 S.C. 978, 73 : (1968) 1 S.C.J. 48; 
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not binding on a subsequent purchaser, 
the character of possession based on 
assertion of absolute ownership by the 
mortgagee does not alter, and if that 
possession continues throughout the 
statutory period it ripens into a title 
to the property’. 


Here again the entire mortgaged property 
had been sold by the mortgagor to the 
mortgagee and, therefore, the mortgagee’s 

ossession subsequent to his purchase was 
held to have become adverse to the mort- 

gor and that is not the case here. In 
Prithi Nath Singh v. Suraj Ahirt, the mort- 
gage money had been paid by the mort- 
gagor to the mortgagee, but the mort- 
gagee continued in possession of the mort- 
gaged property. The Supreme Court 
expressed the view t'at when the mort- 
gage money has been paid up the right to 
pelea ceases and thata suit for redemp- 
tion cannot be maintained. But that 
was a case where the mortgagor by his 
conscious act paid the mortgage money 
but did not take sp A recover the 
mortgaged property from the mortgagee 
e u ihe had become entitled to 
possession of the property as a revilt of 
extinction of the mortgage. It was, 
therefore, held that the mortgagor’s 
right only to sue for possession and not 
for redemption. But in the case on hand 
there has been no payment by the plain- 
tiff who has become entitled to a half 
share in the equity of redemption and he 
seeks a declaration from the Court that 
the mortgage debt has been wiped out 
by operation of section g-A of Madras 
Act (IV of 1938) and itis only after such a 
declaration is given by the Court the 
mortgage debt gets wiped out but not 
before. As has been pointed out by the 
Supreme Court in Mruthunjay Pani v. 
Narmada Bala Sasmal*, the governing 
principle is “once a mortgage always a 
mortgage” till the mortgage 1s terminat- 
ed by the act of the parties themselves, 
by merger, or by order of the Court. 
Admittedly the mortgage has not been 
extinguished by act of parties. There has 
also been no merger of the plaintiff’s 


oe MMi 
_1. (1963) 3 S.G.R. 302: A.LR. 1963 S.C. 


1041. ; 
z 2) 1 M.LJ. (S.Q.) 75: (1962) ı 
Pee 5.0) 75: (1962) 1 


Sog 149 : 
(1962) 1 S.G.R. 290; A.LR. 1961 S.C. 1353, 
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entire interest in the mortgaged pro 

and there is also no order of ean sarees 
an end to the mortgage before the filing 
of the suit. It has been clearly laid down 
in Lilachand v. Tukaram}, that where the 
mortgagee came into possession of the 
property pursuant to the usufructuary 
mortgage, his possession had a lawful 
origin and a mere assertion of an adverse 
title cannot affect the subsisting equity of 
redemption of the mortgagors or operate 
to shorten the period of limitation pres- 
cribed for a suit for redemption. 


9. Ona due consideration of the matter, 
I am of the view that the first defendant 
cannot by a mere assertion of his own or 
by a unilateral act on his own part con- 
vert his possession of a moiety of the pro- 
perty as a mortgagee into that of an 
absolute owner, which he can do so only, 
if he had purchased the entire equity of] 
redemption from the mortgagor. If bel 
has been a sale of the entire mortgaged 
property by the mortgagors to the mort- 
gagee thus putting an end to the mortgage, 
even if the sale has been held to be invalid 
subsequently, the mortgagee’s possession 
subsequent to the date of the said sale 
would become adverse, for by the con- 
scious act of parties the mortgage would 
have been put an end to. Therefore, the 
contention of the learned Counsel for the 
appellant that the plaintiff cannot maintain 
a suit for redemption and that even if it 
could be maintained it is barred by limita- 
tioncannotbeaccepted. I thereforeagree 
with the view taken by the Courts below 
and dismiss the second appeal. There 
will, however, be no order as to Costs. 
No leave. 


S.J. Appeal 
dismissed. 
td 

1, 1960 S.G.J. go: (1960) 1 S.C.R. 693: 
5. 


ALR. 1960 S.C. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—-V. V. Raghavan, F. 


Muriyattu Nakaranna Krishna Dass 

Narayana Bhrahmananda Dheerthar 

Peria Swamiyar Thirumum Pilti. 
Petitioner*™ 


a 


Panchayat Union Arudesom Village 
represented by its Chairman and 
others Respondents. 


Civil Procedure Code (V of 1908), Order 41, 
rule 33 and ‘Order 42, rule 1 —Scope of rule 
33—Applicability at the stage of second 
appeal—Addition of parties allowed. 


By reason of Order 42, rule 1, Civil 
Procedure ‘Code, Order 41, rule 33 
applies to: second appeals, The discre- 
tion conferred by rule 33 is very wide. 
But as the power isin derogation of the 
general principle that a party cannot 
avoid a decree against him without 
filing an appeal or cross-objection, it must 
be exercised with care and caution. 
E [Para. 5.] 


Where a decree was prayed for against 
four persons but was granted against 
one of them alone and the judgment- 
debtor filed an appeal against the plaintiff 
only leaving out the other parties and 
the decree was substantially confirmed 
by the appellate Court, whereupon the 
judgment-debtor filed a second appeal 
against the party to the High Court, 
the provisions of Order 41, rule 33 can 
be invoked and all the parties brought 
before the Court so that in case the 
appellant got rid of his liability under the 
decree, the plaintiff, in the circumstances 
of the case, should not go remediless 
and a proper decree could be passed in 
favour of the plaintiff against others whom 
the Court considers liable. 

[Pera. 5.} 


Cases referred to :— 


Muhamgad | Khaleef Shirazi and Sons v, 
Les Tanneries Lyomnaises and another 


*C.M.P.No, 13669 of 1972 in S.A. No. 261 of 
1971. gnd May, 1973. 
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A.I.R. 1926 P. ©. 34 :I.L.R. 49 Mad. 
435 : 53 L.A. 84 : 51 M.L.J. 570 ; Chocka- 
lingam Chetty v. Seethai Achi and others, A.I.R. 
1927 P.C. 252 ; Anath Nath v. Dwarka 
Nath, A.L.R. 1939 P.C. 86 ; Palacherla 
Ansndu and Gnother v. Mallipudu Acher- 
yalu and another, (1958) 2 An.W.R. 196 : 
ALR. 1958 A.P. 743 ; Ammukutty 
Amma and another v. Madhavi Amma, 
ALR. 1971 Ker. 90 3; Subramaniam 
v. Sinnammal, A.I.R. 1930 Mad. 
801 : ee) 59 M.L.J. 634 : LL.R. 
53 Mad. 881; Kennuswemi Chetty v. 
M. Rabiath Ammal and another, A.I.R. 
1933 Mad. 806 : 65 M.L.J. 548 ; Venkuri 
Krishna Reddi and another v. Kota Rami- 
reddi and cthers, A.J.R. 1954 Mad. 848: 
I.L.R. (1954) Mad. 126 : (1954) 2 
M.L.J. 559 ; Charubat Dasi v. Nihar 
Kumari Desi, AR. 1927 Cal. 831 ; 
Attorney General v. Simpson, (1902) 2 Ch. 
671; Great Eastern Shipping Company Limited 
v. S. Mohammed Samiullah Sahib S Com- 
pany cnd another, A.I.R. 1959 Mad. 367: 
(1959) 1 M.L.J. 149 ; The State of Uttar 


Pradesh v. Tulsi Rom and others, A.LR. 
1971 Al. 162. i: 
Petition praying that in the circums- 


tances stated therein and in the affidavit 
fled therewith the High Court will be 
pleased to direct the respondents 1 to 3 
heiein to be impleaded as parties to this 
second appeal preferred to the High 
Court against the decree of the District 
Court of Kanyakumari at Nagercoil 
dated 28th August, 1970 and made in 
A. S. Nos. 313 and 332 of 1968. (O.S. 
No. 80/65, Sub-Court Nagercoil). 


T. R. Rajagopalan, for Petitioner. 


K. Alegiriswami, P. Anantha Krishnan 
Nair and S, Padmanabhan, for Respon- 
dents. 


The Court made the following 


Orver.—This is an application filed 
by the plaintiff in O. S. No. 80 of 1965 
and the first respondent in the above 
second appeal. The facts giving rise 
to the filing of the present application 
are as follows. The suit pvoperties 
situate in A'udesom Village belonged 
to the plaintiffs Matom and subject 
to mortgage in favour of various persons. 
The first defendant is the Panchayat 
Union and the second defendant is 
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the President of the Panchayat. The 
third defendant is a road contractor and 
the fourth defendant is the Union Com- 
missioner, Munchira Panchayat Union 
in which Arudesom Panchayat is in- 
cluded. The plaintiff has filed a suit 
against the defendants for recovery of 
Rs. 5,500 as damages on the ground that 
the defendants have unlawfully and with- 
out obtaining the consent the plaintiff 
opened a road way Over loag po-tions of 
the suit properties, that such po:tions are 
wrongfully taken over and the road has 
been laid and thereby the defendants 
have completely destroyed the plaintiff’s 
land. The plaintiff sent a notice to the 
first defendant. A reply was sent by 
the second defendant enclosing a copy 
of the resolution passed by the Panchayat 
and the third defendant sent a reply 
stating that the first defendant gave a 
contract to him to cut open the road 
and that the first defendant alone is 
answerable fo~ all the loss. In view of 
the wrongful acts of the defendants 
the present suit for recovery of damages 
amounting to Rs. 5,500 was filed. 


2. The first defendant denied the lia- 
bility invoking the pvovisions of the 
Madras Panchayat Act, 1958, and con- 
tending that the Commissioner of the 
Union alone has to represent the Union, 
and that the frame of the suit is bad. 


3. The second defendant denied 
knowledge about the construction of 
the road and further contended that 
this defendant is an unnecessary party 
to the suit. The third defendant, who 
is a contractor, stated that he is not per- 
sonally liable for the works which he 
executed as per the lawful directions 
of the Panchayat Union and that conse- 
quently he is not a necessary party to 
the suit and no claim could be made 
against him, 


g-a. The Panchayat Union, the fourth 
defendant, denied the claim, contending 
that as the contractor had exceeded 
his authority, he alone is answerable 
and not the Union. 


4- The trial Court decreed the suit 
against the third defendant alone for 
asum of Rs, 2,218-75 and dismissed the 
rest of the claim. 
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5. The third defendant filed A.S. 
No. 213 of 1968 to the Court of the Dis- 
trict Judge, Kanyakumari. The learned 
judge confi-med the judgment and decree 
of the trial Court on all the issues except 
on the issue as to the quantum of damages. 
While confirming the third defendant’s 
liability the appellate Court remanded 
the matter to the trial Court to fix the 
liability on a different basis. The plain- 
tiff was directed to pay the costs of the 
appeal to the first, second and the fourth 
respondents. The third defendant has 
filed the above second appeal and when 
the appeal came up for hearing before me 
at the first instance, I considered that the 
real parties are not before the Court in 
the second appeal in case I come to the 
conclusion that the third defendant is not 
liable, but that the plaintiff is entitled to 
get a decree against the third defendant’s 
principal viz., the first defendant or the 
second defendant. I, therefore, directed 
the appellant to implead the other defen- 
dants as parties to the second appeal. 
After notice was served on the proposed 
respondents under Order 41, rule 20 of 
the Code of Civil Procedure, Mr. A. 
Alagiriswami entered appearance on their 
behalf and opposed the application. The 
learned Counsel contended that Order 41, 
rule 33 of the Civil Procedure Code, 
cannot be invoked in the circumstances 
of the case and d:ew my attention to 
Order 41, rule 33 of the Code of Civil 
Procedure, which runs as follows :— 


“ The appellate Court shall have power 
to pass any decree and make any order 
which ought to have been passed or 
made and to pass or make such further 
or other decree or order as the case may 
require, and this power may be exer- 
cised by the Court notwithstanding 
that the appeal is as to part only of the 
decree and may be exercised in favour 
of all ot any of the respondents or 
parties, although such respondents or 
parties may not have filed any appeal 
or objection.”’ 


By reason of Order 42, rule 1, Civil 
Procedure Code, Order 41, ryje 33. 
Civil Procedure Code, applies to second 
appeals as well. The discretion con- 
ferred by Order 41, rule 33 is very wide, 
But as the power is in derogation of th 


z 


1 


general principle that a party cannot 
avoid a decree against him without filing 
an appeal or cross-objection, it must be 
exercised with care and caution. Here 
what has happened is a decree was pray- 
ed for agairist 4 persons. The trial Court 
granted a decree against one of them. 
The judgment-debtor filed the appeal 
against the ‘plaintiff alone leaving out the 
other parties and the decree was substan- 
tially confirmed by the appellate Court. 
The judgment-debtor filed a second 
appeal against the party. If the Court 
comes to the conclusion that the appellant 
is not liable, the question would then 
arise whether the plaintiff should go reme- 
diless, It is in those cin cumstances that I 
considered that Order.41, rule 33 of the 
Code of Civil Procedure can be invoked 
in a case of this kind and all the parties 
brought before the Court so that in case 
the third defendant gets rid of the liability 
under the decree, a proper decree could 
be passed in favour of the plaintiff against 
others whom the Court considers liable. 


6. The learned Counsel for the respon- 
dents referred to several decisions in 
support of the contention that Order 41, 
rule 33 of the Code of Civil Procedure 
cannot be invoked and that the parties 
sought to be impleaded in the second 
appeal should not be added as parties. 
Though properly speaking I: would be 
justified in hearing the arguments on the 
main question, as the learned Counsel 
argued with some vehemence even at the 
preliminary stage of impleading defen- 
dants 1, 2 and 4, I propose to examine the 
position and satisfy myself about the 
correctness of the stand taken by me. 


4. The first decision referred to by the 
learned Counsel is Muhammad Khaleef 
Shirazi and Sons v. Les Tanneries Lyomnaises 
and another!, The headnote correctly 
brings out the point decided, which runs 
as follows :— 


“A suit was filed against A and B as 
agent of A. The tial Judge (The 
Original Side of the High Court) passed 
a decree against A but by his decree 
dismjssed the suit against B, but decreed 
that B should pay to the plaintiffs taxed 


1 TLR. 49 Mad. 435 : 53 I.A. 84: 51 M.LJ. 
570; ALR, 1926 P.Q. 34. 


. PERIA SWAMIYAR U. ARUDESOM PANCHAYAT (Raghavan, 7.) 
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costs and interest thereon. The plain“ 
tiffs did not appeal to the High Court 
against the decree of the trial Judge 
dismissing the suit against B. A and 
B jointly appealed to the High Court 
against the decree which had been 
made against them. On that appeal 
the High Court found that A was not 
liable to pay anything in respect of one 
of the suit contracts and modified the 
decree in res; ect of their liability under 
the other suit contract with certain 
costs and dismissed the suit against A 
and B. Against that decree of the 
High Court the plaintiffs appealed to 
the Privy Council. 


Held : the appeal to His Majesty in 
Council in so far as B was concerned 
was in effect, an appeal direct to his 
Majesty in Council from. the decree of 
the trial Judge, which is not allowable 
under the Code of Civil Procedure, or 
under ‘the Letteis Patent of the High 
Court, and that Order 41, rule 33 is 
not intended to apply to such an appeal 
and accordingly the a: peal so far as B 
was concerned should be dismissed,” 


That case is clearly distinguishable from 
the facts of the present case. 


8. The next decision referred to is of the 
decision of the Privy Council in Chocka- 
lingam Chetty v. Seethat Achi and others, 
There the plaintiffs had instituted 2 suits 
impeaching certain transfers made by a 
trustee in favour of the first defendant. 
The transferees from the first defendant 
were also made parties to the action. 
The trial Court decided that the oviginal 
transfers in favour of the fist defendant 
were good and accordingly. dismissed ihe 
entire suit. The plaintiff appealed to 
the High Court against all the defendants 
excepting some defendants who were 
exonerated and the decree in whose favour 
had become final. The appeal was dis- 
missed and when the matter was taken to 
the Judicial Committee their Lordships 
had to consider whether the Court in 
appeal could add the defendant No. 1 
as Tespondent and give a decree against 
him in spite of the fact that the plaintiff 
had not filed any appeal against him and 
the period of limitation had expired. 


1, ALR. 1927 P.G. 252, 
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Following the decision in Muhammad 
_ Khaleef Shirazi G Sons v. Les Tanneries 
Lyomnaises and another! their Lordships 
held that Order 41, rule 33 is inappli- 
cable. This decision also, in my opinion, 
has no direct bearing on the present con- 
troversy. 


g- The third decision referred to by the 
learned Counsel is again a decision of the 
Privy Council in Anath Nath v. Dwarka 
Nath* where their Lordships observed at 
page 91 that they are clearly of opinion 
that rule 33 could not rightlv be used in 
the present case so as to abrogate the 
important condition which prevents an 
independent appeal from being in effect 
brought without any notice of the grounds 
of appeal being given to the parties who 
succeeded in the Court below. In my 
view, this decision is also distinguishable: 


to. The learned Counsel referred to 
Palacherla Anandu and another v. Mallipudu 
Acharyalu and another? where it was held 
that Order 41, rule 33 cannot be invoked 
in a second appeal. It is unnecessary 
to go into this question as this Court has 
taken the view that Order 4), rule 33 
applies to second appeals als+ and Order 
43, rule 1 makes the provisions of Order 
41 applicable to second appeals as well. 


1x. The last decision cited by the learn- 
ed Counsel is Ammukutty Amma ard another 
v. Madhavi Amma! which followed the 
Privy Council decision in. Chockalingam 
Chetty v. Sesthai Achi®. 


12. The learned Counsel for the respon- 
dents in the petition drew my attention to 
several decisions the first of them being 
Subramaniam v. Sinnammal® where Order 
41, rule 33 was invoked in a case where 
the plaintiff dissatisfied with the decree 
passed in his favour preferred an appeal. 
In the appellate Court the question arose 
whether in a proper case the appellate 
Court has jurisdiction to exercise its power 
in favour of the respondent by dismissing 
the plaintiff’s case in toto, although the 
respondent did not prefer a cross-appeal 





ALR. 1939 P.G. 86. 

(1958)2 An.W.R. 196; ALR. 1958 A.P. 743. 
ALR. 1971 Ker. go. 

A.I.R. 1927 P.Q. 252. 

59 M.L.J. 634: I.L.R. 53 Mad. 881: 
AIR. 1930 Mad, 801 (F.B,). 


I. LLR. 49 Mad. 435: A.I.R. 1926 P.C. 34. 
2. 
3. 
4. 
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ot memorandum of objections challeng- 
ing the decree passed by the first Court. 


13. In Kannusami Ghetti v. M. Rabiath 
Ammal and another, Sundaram Chetty, J., 
held that the appellate Court has jurisdic- 
tion under rule 30 to add a person as a 
party respondent for the purpose of exer- 
cising the powers vested in it under rule 
33, though no appeal or memorandum of 
cross-objections had been filed. The 
learned Judge further held that the exer- 
cise of such extraordinary powers is a 
matter of discretion with the appellate 
Court which must depend upon the 
peculiar circumstances of each case. 


x4. In Venukuri Krishna Reddi and another v. 
Kota Ramireddi and others?, Rajamannar, 
C.J., and Venkatarama Aiyar, J., 
observed at page 852 as follows :— 


“ But, there are well recognised excep- 
tions to this rule. One is where as 4 
result of interference in favour of the 
appellant it becomes necessary to Te- 
adjust the rights of other parties. This 
might happen when A files a suit claim- 
ing a relief in the alternative against B 
or C and obtains a decree against B 
and not against G and in an appeal by 
B the Court holds that it is C and not B 
that is liable. That is the illustratio., to 
the rule. The decision in Charubala 
Dasi v. Nihar Kamari Dasi? and Kennu- 
sami Chetti v. Rabiath Ammal? are 
other instances of the application of 
the principle. 

À second class of cases based on the 
same principle is where the question is 
one of settling mutual rights and 
obligations between the same parties. 
The decision in Attorney-General v. 
Simpson is a leading authority falling 
under this category. 

x +t x x 


A thid class of cases in which this rule 
has been applied is when the relief 
prayed for is single and indivisible but 
is claimed against a number of defen- 
dants. In such cases, if the suit is 
decreed and there is an appeal only 
—— eo 
1, 65 M.L.J. 548: A.I.R. 1933 Mad. 806. 
2, T.L.R. (1954) Mad. 1126 : (1954) 2 M.L.J. 
359: ALR. 1954 Mad. 848. 
3. ATR. 1927 Cal. 831, 
4. (1902) 2 Ch. 671. 
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by some of the defendants and if the 
relief is granted only to the appellants 
there is the possibility that there might 
come into’ operation at the same time 
and with reference to the same subject- 
matter two decrees which are inconsis- 
tent and contradictory. : 


* ` + « 


` This however, is not intended to be an 
exhaustive enumeration of the classes of 
cases in which Courts could interfere 
under Order 41, rule 33. Such an 
enumeration would neither be possible 
nor even desirable for situations might 
arise which cannot be foreseen or predic- 
ted in which the Court must have the 
power to exercise its jurisdiction under 
that rule.” 


15. In the Great Eastern Shipping Company 
Limited v, S. Mohammed Samiullah Saheb 
and Company and another’, Ramachandra 
Iyer, J., as he then was applied the 
principle of O.der. 41, rule 33 to revision 
petitions under section 115, Givil Proce- 
dure Code also. The learned Judge 
observed that where a decvee passed 
against the, revision petitioner and in 
favour of the first respondent is set aside 
in revision, ‘there is no impediment in 
passing a decree against the second res- 
pondent, if he is found liable, for the 
amount in respect of which the first res- 
pondent is held entitled to. 


16. In The State of Uttar Pradesh v. 
Tulsi Ram and others*, Beg, J., held at 
page 166 as follows :— 


“ Powers conferred by Order 41, rule 
33, Civil Procedure Code, seem to be 
wide enough to enable this Court to 
alter the decree, in o-der to do complete 
justice, so that it is set aside against the 
defendant appellant but passed against 
a defendant respondent who should 
have been actually held liable.” It oaly 
involves the substitution of oae defen- 
dant by the correct one, on findings 
given, as the judgment-debtor in the 
decrge passed.” 

; ‘ 


ae (1959) 1 M.L.J. 149: A.JI.R. 1959 Mad. 


397. i 
a. AIR. 1971All. 162. 
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17. Following the above catena of the 
decisions of this Court, I am of opinion 
that the newly added persons to whom 
notice has been issued should be made 
parties to the second appeals to enable this 
Court to pass an appropriate decree 
ultimately. 


18. The part-heard second appeal will 
be posted for hearing after the holidays. 


P.S.P. 





Order accordingly 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Appellate Jurisdiction.) 

Present:—K. Veeraswami, C.F. and A. 
Varadarajan, J. 

The Accountant-General,Tamil Nadu, 
Madras-18 and another .. Appellants* 
0. : = 
§.Doraiswamy and others. . Respondents. 
and 


The Accountant-General, Madras-18 
and another Appellants. 


D. 
Vaidyanathan and others Respondents. 
and 

T. G. Srinivasan 
U. 


S. Doraiswamy and others 


Appellant 


Respondents, 


Manual of Standing Orders, Rule 143— 
Amendment to rule—Rule having statutory force 
—Amendment by Comptroller and Auditor- 
General— Administrative act—Amendment not 
valid, 


The weightage contemplated by rule 
143, Manual of Standing Orders (as it 
stood before 1956) was deleted with effect 
from 1956 by an amendment to the Rule, 
The amendment to Rule 143, was adminis- 
tratively made by the Comptroller .and 
Auditor-General and it was not framed 
as arule by the President in consultation 
with the Comptroller andAuditor-General. 
On the question of the validity of the 





*W.As.Nos. 13 to 17 and 43 of 1973. 
Gth August, 1973. 


466 


amendment, Held, the amendment, cannot 
have the force of a rule framed by the 
President. [Para. 2.] 


Rule 143 was declared as duly framed in 
accordance with the powers in that behalf 
and confirmed as a rule. The rule, 
therefore, became statutory. It follows 
that the amendment of 1956, dispensing 
with the weightage had no validity. 

[Para. 3,] 


Appeals under Clause 15 of the Letters 
Patent against the o-der of the Hon'ble 
Mr. Justice Palaniswamy, dated 8th 
December, 1972 and made in the exer- 
cise of the Special Original Jurisdiction 
of the High Court in Writ Petitioas Nos. 
4241 to 4244 and 2213 of 1970 
presented under Article 226 of the Consti- 
tution of India to issue a writ of mandamus 
directing the first respondent in all the 
Writ petitions to fix the respective peti- 
tioner’s seniority and o.der his promotion 
with reference to paragraph 143 of the 
Manual of Standing Orders as it stood 
prior to its amendment on 2nd July, 
1956. 


K. Parasaran, fo: Appellant. 


G. Ramaswamy and M. A. Sadanand, for 
Ist Respondents. 


The Judgment 
delivered by 


Veeraswami, C.F.—It seems to us that the 
order of the learned Judge is correct. 
He struck down the amendment to Rule 
143 asillegal. The question in the appeal 
turns on seniority and that, again, will 
depend upon the validity of the amend- 
ment to Rule 143 of the Manual of Stand- 
ing Ordeis. Rule 143 as it stood before 
the amendment in 1956, read as follows : 


the Court was 


of 


“Subject to the conditions in para- 
graph 139 and subject also to the right 
of the appointing authority to make 
any special promotion in accordance 
with paragraph 144,Clerks or Divisional 
Accountants eligible for appoint- 
ment to the Subordinate Accounts 
Service shall ordinarily be selected for 
appointment to the Subordinate Ac- 
counts Service in the order of the dates 
of their passing the examination, but in 
order to allow for length of service and 
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experience, every three complete years 
of the excess in length of seivice (either 
as a clerk in the Audit-Office or a Divi- 
sional Accountart or an Accounts 
Clerk in a Divisional or Sub-Divisional 
Office of the Public Works Department) 
should be treated as compensating for 
one year’s delay in passing the exami- 
nation, 


Provided that the relative seniority of 
those who complete the S. A. S. Exa- 
mination held in May, 1950 and on- 
wards, should be fixed treating every 
14 years of the excess in length of 
service as compensating for half year’s 
delay in passing the S.A.S. Examina- 
tion.” 


The weightage contemplated by this rule 

was deleted with effect from 1956, The 

respondent, who was the petitioner, con- 

tended that the amendment to the rule 

was only made by the Auditor-General 

and not by the President and, therefore, - 
it would not operate as a rule. That 

contention was accepted by the learned 

Judge. 


2. Article 148 (1) of the Constitution 
says that there shall be a Compt: oller and 
Auditor-General of India who shall be 
appointed by the President in the manner 
mentioned therein. Sub-clause (5) of 
this Article states that, subject to the 
provisions of the Constitution and of any 
law made by Parliament, the conditions 
of service of persons serving in the Indian 
Audit and Accounts Department and the 
administrative powers of the Compt oller 
and Auditor-General shall be such as may 
be prescribed by rules made by the Presi- 
dent after consultation with the Comptrol- 
ler and Auditor-General, It is not disput- 
ed that the amendment to Rule 143 was 
administratively made by the Comptroller 
and Auditor-General and it was ‘not 
framed as a rule by the President in 
consultation with the Comptroller and 
Auditor-General. The amendment, 
therefore, cannot have the force of a rule 
framed by the President. 


gj: But then the contention before the 
learned Judge was that Rule 149 itself 
was not statutory in character. At that 
time, it was admitted in the pleadings as 
to the statutory character of the rule 


iT) NARAYANA RAO 0. MEENAKSHI VELU 


and the learned judge relied on it, 
Apart from that, we have ourselves 
examined the position and found that 
tule 143 was statutory in character. 
.The rule existed even prior to 1919. 
Section 96-D of the Government of India 
Act, 1919, was somewhat similar to Article 
148 (1)' and (5) of the Constitution. 
Sub-section (4) of section 96 specifically 
declared that all rules or other provisions 
in operation at the time of passing of the 
Government of India Act, 1919, were 
made in accordance with the powers in 
that behalf and were confirmed. That 
means that rule 143, which was in opera- 
tion at the relevant time, was declared as 
duly framed in acco.dance with the powers 
in that behalf and confirmed as a rule. 
The rule, therefore, became statutory. 
It follows, therefore, that the learned 

udge was right in his view that the 
amendment ‘of 1956 dispensing with the 
weightage, had no validity. 


4 Itis coatended by Mr. Dolia for one 
of the appellants that rules 139 and 140 
control ‘rule 143. We are unable to 
agree. The subject-matters of rules 
139 and 140 are different. They do not 
deal with weightage. That was the view 
of the learned Judge, with which we 
agree. 


5- It follows that the Appeals fail and 
are dismissed. No costs. 


S.J. Appeal dismissed. 


_— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—F. Veeraswami, C.F. and A, 

Varadarajan, J. 

K. Narayana Rao Appellant * 

v. 

Meenakshi Velu and others 
Respondents. 

and 

Meenakshi Vetu Plaintif 

v. 

Kasturi Sakuntala and others 
Defendants 

and 

Kastari Sankuntala Plaintif 


D. 


V. Ranganathan Chetty and another 
Defendants. 


Transfer of Property Act (IV of 1882), sec- 
tions 60 and 69—Morigagee exercising power 
of sale conferred under section 69—Purchaser 
payirg entire purchase money—However, no 
registered sale-deed executed—Right of re- 
demption of mortgagor, if becomes extinguish- 
ed. . 


Section 60 of the Transfer of Property 
Act defines the right of a mortgagor to 
redemption. But the proviso to the sec- 
tion suggests that the right conferred by - 
the section may be extinguished by act of 
parties or by decree of Court. [Para. 3.] 


Where the mortgagor gave a power of 
sale to the mortgagee under section 69 of 
the Transfer of Prope:ty Act, and the 
mortgagee exeicised that power- and the 
purchaser ‘paid the money which has been 
distributed, that would certainly have the 
effect of discharging the mortgage. The 
mortgagee having been paid the mort- 
gage debt, the mortgage comes to an end 
and with that, the mortgagor’s right to 
redemption. ‘That is what has happened 
in this case. In such a case it cannot be 
contended that only as and when the 
sale is completed by a registered instru- 


*0.S.A. Nos. 79 of 1966 and 6 of 1967, 
C. S. Nos. 175 and 193 of 1963. 
Ist August, 197g, 
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ment, extinguishment of the right to 
redemption is brought about. 


[Paras. 3 and 5.] 
Cases referred to: 


Abraham Esra v. Abdul Latif, A.I.R. 1944 
Bom. 156 ; Maring (Lord) v. London and 
Monchester Assurance Company, (1935) Ch. 
310 ; Thota Chinna Subba Rao v. Matta 
Palli Raju, (1949-50) F.L.R. 484 : (1949) 
F.L.J. 398: (1950) 1 M.L.J. 752: 
A.IL.R. 1950 P.G. 1. 


Appeals under Clause 15 of the Letters 
Patent against the decree of the Hon’ble 
Mr. Justice Ramamurti, dated 22nd 
September, 1965 and passed in the exer- 
cise of Ordinary O:iginal Civil Jur isdic- 
tion in C.S. Nos. 175 and 193 of 1963 
respectively. 


V. Srinivasan, for Appellant. 


T. S. Nagaswamy Ayyar, V. Natarajan, K. 
Venkataramani, S. B. Mani, K. Kumara- 
swamy, P. Kannan, H. N. Morkendan and 
G. Viswanathan, for Respondents. 


s Judgment of the Court was delivered 
y% 


Veeraswami, C.J —There are two appeals 
before us, one arising out of a suit for 
specific performance which had been 
dered and the other, for redemption of 
a mortgage which was dismissed. The 
appellant is a third mortgagee who was 
not a party to the suit for redemption 
instituted by the mortgagor ; but, by 
leave of this Court, he preferred these 
appeals. The third mortgagee, was, how- 
ever, a Party to the suit for specific per- 
formance. One Kasturi Sakuntala mort- 
gaged to one V. Ranganatham Chetty 
on 6th March, 1956, for Rs. 13,200. 
The deed of mo:tgage reserved to the 
mortgagee a power of sale under section 
69 of the ‘Transfer of Pioperty Act. 
Though there was a suit to prevent the 
exercise of the power of sale, the mort- 
gagee eventually, through auctioneers, 
exercised his power of sale and accepted 
the highest bid of Rs. 52,000. The pur- 
chaser immediately paid Rs. 13,000 into 
the hands of the auctioneers. The 
balance of Rs, 39,000 was paid by the 
purchaser on lst March, 1963, and it is 
not in dispute that a fair sale deed en- 
grossed on stamp paper was drawn up 
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on 15th March, 1963. On that day, the 
mortgagor instituted O.S. No. 605 of 
1963, which was converted into G.S. No. 
193 of 1963, for redemption. She claim- 
ed that the sale held in exercise of the- 
power of sale under the deed was invalid 
and she had still the right of redemption, 
The second mortgagee, one Swarna- 
umarj, was impleaded as a’ defendant. 
Pending the suit, an interim injunction 
was granted. The purchaser, at the 
same time, instituted O.S. No. 175 of 
1963 for specific performance. As indi- 
cated earlier to this suit the second and 
third mortgagees were made ties. 
Ramamurti, J., who tried both the suits 
together, granted specific performance 
and declined to allow redemption. 


2. The two appeals thus turn on the 
question whether the right of redemption 
in those circumstances subsisted so that 
the mortgagor could redeem the mort- 
gage. As we mentioned, it is not the 
mortgagor who has filed these appeals, 
but the third mortgagee. But that, we 
think, can make no difference, as the third 
mortgagee has been granted leave to file 
the appeals and has the right to redeem 
up. Ramamurti, J., differed from 
Abraham Esra v, Abdul Letif! and, on 
equitable consideration and in the light 
of Maring (Lord) v. London and Manchester 
Assurance Company® was of opinion that 
the mortgagor had no longer the right of 
redemptior after the auction sale had been 
held and the purchaser had paid the 
entire purchase money. In fact, we find 
from the record that, after the money was 
deposited, the third mortgagee himself 
applied for dist’ ibution of his share which 
was ordered out of the purchase money. 


g. Mr. V. K. T. Chari for the appellant 
contends that, since the sale deed in exer- 
cise of the power of sale under section 69 
had not been executed yet as required by 
law, the right to redemption was still 
available, and it had not been extinguish- 
ed by any act of the parties, We are, 
however, unable to subscribe to the view 
that, only as and when the sale is comp- 
leted by a registered instrument, extin- 
guishment of the right to redemptgon is 
brought about. That certainly is one 





1. AJR. 1944 Bom. 156. 
2. 1935 Ch. 310. 


4+ ` ` 
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way by which the right to redemption 
may be extinguished. But there may be 
other acts of parties which, in the light of 
facts and circumstances, may well be 
held to have extinguished the right to 
redemption. The rigat to redemption 
is not always coatrolled by conveyance in 
accordance with law. Section 60 of the 
Transfer of Property Act defines the right 
of a mortgagor to redemptioa. But the 
proviso to this section suggests that the 
right conferred by the section may be 
extinguished by act of parties or by decree 
of Court. We are not, in these appeals, 
concerned with sales in enforcement of 
mortgages through Court. In passing, 
we may say that, in such cases, until 
confirmation of Court sales, the right to 
redemption subsists, in view of the specific 
provisions in the Code of Civil Pro- 
cedure. 


4- On the facts in this case, we are of 
the view that the mortgago ’s right to 
redemption had been extinguished, 
because, after the purchaser had paid 
the full purchase money and the same had 
been appropriated towards the debt and 
the balance distiibuted, the mortgage 
itself no longer subsisted. That situation 
was brought about by the parties which 
had the effect of extinguishing the mort- 
gagor’s right to redemption. Abraham 
Esra v. Abdul Latiff', Thota Chinna Subba 
Rao v. Matta Palli Riju? and A. E. I. 
Mansoor v. Abdul Mahomed®, are distin- 
guishable on facts. We do not under- 
stand those cases to lay down that, only 
when there is a conveyance by a regis- 
tered instrument, the right to redemption 


is extinguished. 


5. ‘Take for instauce the case of a mort- 
gagor himself having paid the entire 
mortgage money and the same having 
been applied and adjusted. No one will 
say that, even thereafter, the mortgage 
subsisted and, therefore, ‘the mo: tgagor 
had the right to redemption. When the 
mortgagor gave the power of sale to the 
mortgagee under section 69 of the Transfer 
of Property Act, the mo-tgagee exercised 


1, ALR. 1944 Bom. 156. 
2. (1949) 50 F.G.R. 484: AJI.R. 1950 F.C. 
I1: 1949 F.LJ. 398: (1950) 1 M.LJ. 752: 


3. ALR. 1949 Bom. 154. 
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that power and, when the purchaser 
paid the money which, as we said, has 
been distributed, that would certainly 
have the effect of discharging the mort- 
gage. The mortgagee having been paid 
the mo-tgage debt, the mortgage came 
to anend and, with that, the mortgagor’s 
right to redemption. That is what has 
happened in this case, That situation, 
in our view, squarely falls within the 
ambit of the p~oviso to section 60. 

6. On that view, the appeals are dis- 
missed. The  plaintiff-respondent in 
O.S.A. No. 79 of 1966, will be entitled 
to her costs. No costs in the other 
Appeal, 


S.J. Appeals dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswomi, C.F. and G. F. R, 
Paul, 7. 


The Indian Express (Madurai) 

Private Ltd., Express Estate, Mount 

Road, Madras and others 
Appellanis* 


v. 


The Chief Presidency Magistrate, 
Egmore, Madras-8 and others 
.. Respondents. 


Compcnies Act: (I of 1956), sections 209 
(4), 237, 242—Indian Penal Code (1860), 
sections 420, 427, 10-B—Criminal Procedure 
Code (V of 1898), section 5 (1)—Company 
publishing newspapers and periodicals—Inspec- 
tion of books of account by Compeny Law 
Board—Intent to defraud suspected—Com- 
plaint to the Central Bureau of Inoestigation— 
Search warrants issued—Search and seizure— 
Validity—Provisions of the Companies Act 
not repugnant to the Criminal Procedure Code 
—No objection to Government following proce- 
dure for prosecution under the Companies Act— 
Scope of Gompanies Act and Criminal Procedure 
Code—Laying of information to the poltce— 
Not violative of Article 14 of Constttution— 
Constitution of India (1950), Article 14. 


The essence of a Code is to be exhaustive 
on the matters in respect of which it dec- 





*W.A.Nos.554 and 555 of 1971 and 6g to 72 of 
1972 and G.M.P.Nos.4262, 4263 4029 and 4030 of 
1972. 20ih March, 1973» 
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lares the law and it is not the province of 
a judge to disregard or go outside the 
letter of the enactment according to its 
true construction. [Para. 8.] 


It cannot be said that the Companies Act 
is exhaustive even in the matter of investi- 
gation into cognizable offences under the 
Indian Penal Code committed in relation 
to the affairs of a company. In fact, the 
Act does not touch that aspect at all, 

2 [Para. 10.] 


The laying of information before the 
police by the Company Law Board on a 

erusal of tbe inspection report under 
section 209 (4) of the Companies Act, 
is necessarily and properly required for 
carrying into effect the purpose of the 
formation of the Board and may be fairly 
regarded as incidental to or consequential 
upon those things which the Legislature 
has authorised, There is nothing in the 
Companies Act which would either ex- 
pressly or impliedly prohibit the Central 
Government fiom laying information to 
the police in lieu of ordering an investiga- 
tion under section 237 (b). [Para. 11.] 


There is nothing in the Companies Act 
which limits the power of the police to 
investigate under the Criminal Procedure 
Code. {Para. 13.] 


No obligation is cast on the Central 
Government to follow the procedure 
starting with an investigation under sec- 
tion 237 and culminating in a prosecution 
under the provisions of section 242 and 
there is no provision which would prevent 
the Central Government fiom laying 
the information before the Police if a 
cognizable offence under the Indian 
Penal Code is disclosed on an inspection 
made under section 209 (4) or other- 
wise. [Para. 15.] 


There are no provisions in the Companies 
Act and in the Giiminal Procedure Code 
which can be said to be so plainly repug- 
nant to each other that effect cannot be 
given to both at the same time. [Para. 16.] 


If in relation to the affairs of a company, 
offences under the Indian Penal Code 
are disclosed, they shall be investigated, 
inquired into, tried and otherwise dealt 
with acco:ding to the provisions of the 
Criminal Procedure Code, while offences 
under the Companies Act disclosed in 
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relation to the affairs of a company could 
be investigated, inquired into, tried and 
otherwise dealt with according to the 
Criminal Procedure Code, but subject 
to the provisions in the Companies Act 
regulating the laying or place of investigat- 
ing, inquiring into, trying or otherwise 
dealing with such offences. [Para. 19.] 
The Criminal Procedure Code is not con- 
cerned with the personality of the person 
who lays the first information report ; 
and it is only concerned with the quality 
of the information. [Para. 20.] 


The provisions of the G iminal Procedure 
Code provide ample safeguards for a fair 
investigation to be carried on. Though 
the Company Law Board may consist 
of experts in regard to company matters, 
so far as investigations into offences 
under the Indian Penal Code, are con- 
cerned, Police Officers could be equated 
to the position, though not of experts, 
at least of persons well-experienced in 
the matter of investigation into offences. 
The provision under section 242 of the 
Companies Act, enabling the Central 
Government to take legal advice is only 
an enabling provision and it gives a dis- 
cretion to the Central Government to 
take legal advice or not before prosecuting 
offenders. There is no duty cast on the 
Central Government to take legal advice 
after reviewing the report of investigation 
before prosecuting the offenders. 


(Para. 22.] 


It cannot be said that the procedure laid 
down under the Companies Act is more 
advantageous to the persons involved 
than the procedure laid down by the 
Criminal Procedure Code. The scope 
of the two procedures is entirely different 
and would apply to different sets of cir- 
cumstances and cannot even be construed 
as parallel to each other. The act of 
the Central Government or the Company 
Law Board in laying the information to 
the police is not violative of Article 14 of 
the Constitution. [Para. 22.] 


Cases referred to :— 


Chittoori Subbenna v. Kudsppa Subbgnna, 
(1966) 1 M.L.J. (S.C) 67: (i968) 1 
An.W.R. (8.C.) 67: (1966) 1 8.C.J. 269: 
(1965) 2 S.C.R. 661 : ALR. 1965 S.C, 
1325; Connecticut Fire Insurance Company v, 
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Kavanagh, (1892) A.C. 473; Taylor v. 
Taylor, (1876) 1 Ch.D. 426; Rohtas 
Industries v. S. D. Agarwal, (1969) 2 S.G.J. 
1 : 39 Comp. Cas. 781 : (1969)3 S.C.R. 
108: A.I.R. -1969 S.C. 707 : Vaidyanathan 
v. Sub-Divisional Magistrate, Erode, (1957) 
M.L.J, (Crl.) 27: 27 Comp. Cas 97: 
ALR. 1957. Mad. 65: B. M. Bayoria 
v. Unon of ‘India, 42 Comp. Case 338 
(D.B.) ; Kuter v. Phillips, (1891) 2 
Q.B. 267 at 272 ; M/s. Dalmia Jain Air- 
ways Limited and others v. The Union of 
India, 1.L.R. 10 Púnj. 511; Northern 
India Caterers (P.) Lid. and another v. State 
of Punjab, (1968) 1 S.C.J. 475: (1967) 
3 S.G.R. 399: ALR. 1967 S.G. 1581; 
Emperor v., Khwaja Nazir Ahmad, 71 LA, 
203 : (1945) E:L.J. 48 : (1945) 1 M.L.J. 
86 : ALR. 1945 P.C. 18. 


Appeals under Clause 15 of the Letters 
Patent against the order of the Hon’ble 
Mr. Justice Ramaprasada Rao, dated 
22nd September, 1971 and made in the 
exercise of the Special Original Jurisdic- 
tion of the High Court in W.P. Nos. 1916, 
2394, 1917, 1918, 2395 and 2396 of 1971 
respectively presented under Article 226 
of the Constitution of India to issue Writs 
of (1) certiorari calling for the records 
in R.C. No, 2 of 1971 SIV relating to the 
warrant issued by the Chief Presidency 
Magistrate, | Egmore, Madras-8, dated 
7th June, 1971 and quash the said war- 
rants (in W.P. Nos. 1916, 1917 and 1918 
of 1971), and (2) mandamus directing the 
first respondent herein (Company Law 
Board) to withdraw its complaint lodged 
by it with the Central Bureau of Investi- 
gation and to refrain from prosecuting the 
investigation or taking any further actioa 
in the matter of the alleged violation of 
sections 420, 477, 120-B etc., of the Indian 
Penal Code ‘in relation to the petitioner 
companies in all the petitions (W.P. 
Nos. 2394, 2395 and 2396 of 1971). 


C.M.P. Nos. 4262 and 4263 of 1972. 


Petitions presented to permit the peti- 
tioner in G.M.P. No. 4262 of 1972 and 
petitioger in C.M.P. No. 4263 of 1972 to 
raise the following additional ground of 
appeal as g ound Nos. 20 and 54 in 
W.A. No. 554 and 555 of 1971 respecti- 
vely : 
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“20 and 54. The Central Bureau of 
Investigation has no legal authority or 
jurisdiction to register the first informa- 
tion report, dated 19th April, 1971 or 
investigate into the offences mentioned 
therein under the Delhi Special Police 
Establishment Act (XXV of 1946) 


and the notification thereunder.” 


C.M.P. Nos. 4029 and 4030 of 1972 : 


Petitions presented to permit the peti- 
toners in C.M. P. No. 4029 of 1972 and 
Petitioner in C.M.P. No. 4030 of 1972 to 
raise the following additional ground of 
appeal as Ground Nos. 19 and 53 in 
W.A. Nos, 554 and 555 of 1971 respec- 
tively. : 


On the finding of the learned Judge, 
that the Company Law Board coulg 
resort toeither the Procedure laid dow, 
by the Companies Act or to the proce. 
dure laid down by the Code ef Criminal 
Procedure, the question would arise, 
whether the choice of the two alter- 
native procedures, unguided and arbit- 
rary, would not be violative. of Article 
14 of the Constitution. Assuming that 
the learned Judge is correct, which the 
appellant does not admit, the appellant 
begs to submit that such a view would 
clearly offend the equality clause of the 
Constitution in as much as: 


(a) the prosecution under section 242 
of the Companies Act would be launch- 
ed only after the safeguards of inspec- 
tion by a competent inspector generally 
a Chartered Accountant well-versed 
in Company affairs ; 


(b) Scrutiny and consideration of the 
report of the Inspector by an expert 
Department of a responsible Govern- 
ment ; and 


(3) Only after obtaining competent 
legal advice, resort to the alternative 
procedure, without conf rming to the 
procedure under the Companies Act, of 
entrusting the police with investigation, 
would not secure to the appellants all 
these safegurds laid down by the Com- 

ies Act mentioned above; no criteria 
or guidelines have been laid down as to 
when one or the other procedure has to 


473 


be restored to, The finding that clothes 
the Company Law Board with a choice 
of the two alternative procedures, would 
clearly offend Article 14 of the Constitu- 
tion. 


M. K. Nambiar, assisted by A. R. Rama- 
nathan and K. C. Rajappa, for Appel- 
lants. 


Advocate General, assisted by Sivam, for 
Habibulla Batcha and F. S. Nanman, 
Additional Solicitor-Geneial for K. Para= 
saran, for Respondents. 


The Judgment of the Court was delivered 
by 


Veeraswami, C.J.—Writ Appeals Nos. 554 
of 1971, 69 of 1972 and 70 of 1972 are 
directed against the judgment of Rama- 
rasada Rao, J., dismissing the Writ 
Peau Nos. 1916 of 1971, 1917 of 1971 
and 1918 of 1971, prefeired under Article 
226 of the Constitution of India for the 
issue of writs of certiorari calling for the 
records in R.C. No, 2 of 1971-SIV relat- 
ing to the warrants issued by the Chief 
Presidency Magistrate, Egmore, Madras 
dated 7th June, 1971, and to quash the 
said warrants, while Writ Appeals Nos. 
555 of 1971, 71 of 1972 and 72 of 1972 
are directed against the judgment of 
Ramaprasada Rao, J., dismissing Writ 
Petitions Nos. 2394, 2395 and 2396 of 
1971 preferred under Article 226 of the 
Constitution of India for the issue of 
wiits of mandamus directing the first 
respondent therein, the Company Law 
Board, to withdraw the complaint lodged 
by it with the Central Bureau of Investiga- 
tion and to refrain from prosecuting their 
investigation or taking any further action 
in the matter of the alleged violation of 
sections 420, 477 and 120-B of the Indian 
Penal Code in relation to the appellant 
companies, 


2. The first appellant in these writ 
appeals, namely, the Indian Express 
Go Private Limited, the Express 

ewspapers Private Limitcd and the 
Andhra Prabha Private Limited, aie the 
subsidiaries of the Indian Express News- 
papers (Bombay) Private Limited. The 
aforesaid group of companies owns, prints 
and publishes newspapers and periodi- 
cals from different centies in India, such 
as Madras, Madurai, Vijayawada etc, 
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The second appellant in these writ appeals 
is R, N. Goenka who at all material times 
was and is still connected with ‘the afore- 
said companies as Managing Director, 
Director or shareholder. 


3- During August, September, 1969, one 
Mr. N. H. Iyer, an Officer of the Company 
Law Board, inspected the books of 
accounts of the Express Newspapers Pri- 
vate Limited, Madras and the Indian 
Express (Madurai) Private Limited under 
section 209 (4) of the Companies Act. 
He is said to have examined all the ledgers 
excepting one Volume which was not 
available and perused the minutes 
book kept by the company and also the 
accounts of brokers who had commercial 
dealings with the company and had 
visited the Registered Office of the 
Indian Express (Madurai) Private Limit- 
ed, inspected the investments and the 
ledger accounts pertaining thereto and 
took relevant copies of accounts and 
extracts therefrom. Subsequently about 
a year later, between 14th August, 1970 
and 21st August, 1970 one Mr, Puri, an 
Officer authorised to act under section 209 
of the Companies Act of 1956, inspected 
the records of the Andhra Prabha Private 
Limited at Vijayawada, including the 
minutes book, bank files, accounts etc, 
On 19th September, 1970, Mr, Puri 
submitted an elaborate inspection report 
under section 209 (4) of the Companies 
Act in respect of M/s. Andhra Prabha 
Limited, Vijayawada. In his report Mr. 
Puri had stated that during the course of 
his inspection he noticed certain transac- 
tions carried out by the company which 
were very shady in character and ques- 
tionable. He felt that there was a ficti- 
tious transaction of purchase of Indian 
printing paper, booked in 1967-68, and 
consequent inflation of stocks of news- 
print of the company with intent to 
defiaud the Punjab National Bank on 
the one hand and with a view to camouf- 
lage the heavy debit in the account of and 
duc from M/s. Gopikishan Ramakishan 
in the books of M/s, Express Newspapers 
Pi ivate Limited at the time of their annua] 
closing of accounts as at 3lst March, 
1968 and on the other hand and a ficti- 
tious loan to M/s. Radhakrishna Dalmia 
and Company, the firm of share-brokers, 
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and false statements had been made to 
the Indian Bank Limited for procuring 
overdraft facility against pledge of shares 
and misappropriation of shares in the 
Indian Iron and Steel Company and there 
were also instances of suppression of facts 
and of otherwise incorrect statements in 
the audited balance-sheet and profit and 
loss account of the company with intent 
to defraud the public. In those circum- 
stances, Mr. Puri, concluded his report 
by saying that in view of the several 
‘transactions involving intent to defraud 
which had come to his notice during the 
course of his inspection, it was felt that a 
thorough investigation into the affairs 
of that company and its sister companies 
would be much more revealing and that 
the transactions quoted in the report 
satisfied the requirements of section 237 
(b) of the Companies Act for ordering an 
investigation. After considering that re- 
port, the Company Law Board, instead of 
ordering an investigation under section 
237 (b) of the Companies Act, preferred 
on 2nd April, 1971 a complaint to the 
Director of the Central Bureau of Investi- 
gation and that complaint was registered 
on 19th April, 1971 by the Central 
Bureau of Investigation for offences under 
sections 120-B, 420 and 477-A of the 
Indian Penal Code. On 7th June, 1971 
on the application of Sri Charanjiv Lall, 
Deputy Superintendent of Police, CBI/ 
SPE/SIU, North Block, New Delhi camp- 
ing at Madras, praying for the issue of 
search warrants under section 96, Crimi- 
nal Procedure Code, for searching various 
places including the office of Andhra 
Prabha Private Limited, Express Estates, 
Mount Road, Madras, the office of M/s. 
Express Newspapers Private Limited, 
Express Estates, Mount Road, Madras, 
the office of M/s. Indian Express (Madurai) 
Private Limited, the office of M/s. Express 
Newspapers (Bombay) Private Limited, 
at Express Estates, Mount Road, Madras, 
and the office of the Indian Express 
(Madurai) Private Limited at the Express 
Estates, Mount Road, Madras, the Chief 
Presidency Magistrate of Madras, who 
is the first respondent in Writ Ap 

Nos. 554 of 1971, 69 of 1972 and 70 of 
1972. after perusing the application for 
the issue of the warrants which containe1 
also the list of documents to be seized 
from the various premises, and after 
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examining on oath Sri Charanjiv Lap, 
issued search warrants as required ; and 
under those Search warrants the Central 
Bureau of Investigation simultaneously 
conducted searches of various premises 
on 8th June, 1971 and 9th June, 1971 
and seized certain records handed over 
by the appellants. Thereupon, the 
Indian Express (Madurai) Private Limit- 
ed, the Express Newspapers Private 
Limited and the Andhra Prabha Private 
Limited along with Mr. R. N. Goenka, 
who was connected with those companies 
in the capacity of ing-Director, 
Director or Shareholder, filed on 18th 
June, 1971, W it Petitions Nos. 1916 to 
1918 of 1971 for the issue of writs of 
cerliorari to quash the aforesaid search 
warrants and subsequently on 26th July, 
1971, they filed Writ Petitions Nos. 2394 to 
2396 of 1971 for the issue of writs of 
mandamus directing the Company Law 
Board to withdraw the complaint which 
they had laid before the Central Bureau 
of Investigation on 2nd April, 1971. 


4. It was contended in these first batch 
of writ petitions that owing to mala fide, 
perverse and unreasonable political 
motives and on extraneous and irrelevant 
considerations, this group of newspapers 
has been discriminated against and single- 
ed out for hostile and unequal treatment 
as compared to other newspapers and the 
petitioners were being prosecuted by the 
Government because of the attitude of the 
ruling party against the group of news- 
papers owned by the group companies 
and in this process the Company Law 
Board, the Central Bureau of Investiga- 
tion and its officers were being used as 
instruments of oppression against the 
petitioners and there were no grounds at 
all for searching the premises of the peti- 
tioners or for seizing the documents. 
The main contention raised in the second 
batch of writ petitions was that the 
Companies Act of 1956 is a Code the ’ 
intrinsic nature of which is that it is 
exhaustive in regard to matters speci- 
fically provided for therein and as such the 
specific procedure prescribed therein on 
receipt of the report under section 209 (4) 
of the Companies Act,has to be followed 
and the Company Law Board cannot in- 
voke the provisions of the Criminal Proce- 
dure Code and resort to the agency of the 


414 


police for making an investigation under 
the provisions of the Criminal Procedure 
Code, and prosecuting the offenders for 
offences committed by the Officers of the 
company in relation to the affairs of the 
company, even though those offences 
would also be offences under the Indian 
Penal Code, and in laying the information 
before the Police for them to investigate 
and prosecute, the Company Law Board 
had acted illegally or without jurisdiction 
in the sense that it had done an act which 
was impliedly prohibited and consequent- 
ly the information laid before the Central 
Bureau of Investigation should be consi- 
dered as non est and as a result thereof the 
registering of that information as a first 
information report by the Special Police 
Establishment and the subsequent action 
taken by the police during the couse of 
their investigation such as the applying 
for and obtaining search warrants and 
searching the premises of the appellants, 
should be held to be without jurisdiction. 
These contentions did not find acceptance 
at the hands of the learned Judge, Rama- 
prasada Rao, J. 


5 Mr. M. K. Nambiar, on behalf of the 
appellants, has contended before us that 
the Companies Act being a self-contained 
Code and a consolidating and amending 
Act, prescribing in detail the mode of 
investigation into and prosecution by the 
Company Law Board, in respect of any 
offences committed in relition to the 
companies’ affairs, recourse to any investi- 
gation or prosecution by the police under 
the Code of Criminal Procedure, is by 
necessary intendment prohibited and the 
Company Law Board being a creature 
of the statute, it can as a statutory autho- 
rity, exercise Only such powers as are 
vested in it by the Companies Act and 
when the Companies Act has conferred 
no powers on the Company Law Board 
to prefer a complaint to the police for 
\ investigation and prosecution under the 
Code of Criminal Procedure, any com- 
plaint laid by the Company Law Board 
with the police for such investigation and 
prosecution in respect of any offences 
which appear to have been committed 
in relation to the companies’ affairs 
would be ulira vires its powers and would 
be wholly void and consequently the 
investigation and prosecution by the 
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Central Bureau of Investigation in pur- 
suance of sucht a complaint would be 
illegal, void and wholly without jurisdic- 
tion ; and even if the finding of Rama- 

rasada Rao, J., that the Company Law 
Bomd had the power to make a complaint 
to the police like any other citizen under 
the Criminal Procedure Code, is correct, 
it would follow that the Company Law 
Board would have the choice of two 
procedures in respect of persons similarly 
situate, one procedure being more ad- 
vantageous to the persons involved than 
the other, the act of the Company Law 
Board in choosing the procedure which is 
less advantageous to the persons involved, 
would be violative of Article 14 of the 
Constitution; and further the Central 
Bureau of Investigation has no jurisdic- 
tion to investigate into the complaint, 
since section 3 of the Delhi Special Police 
Establishment Act is void by reason of 
excessive delegation and there is no proof 
of consent accorded by the Madras. 
Government for the investigation by the 
Central Bureau of Investigation as requir~ 
ed by Entry 8, List I of the Constitution. 
It must be stated at this juncture that the 
last mentioned proposition was not press~ 
ed before Ramaprasada Rao, J., as the 
learned Judge himself has observed in his. 
judgment. Hence the appellants in Writ 
Appeals Nos, 554 and 555 of 1971 have 
filed C.M.P. Nos, 4262 and 4263 of 1972 
for permission to raise that ground as an 
additional ground, in these appeals. But 
in view of the fact that this ground was. 
not pressed before the learned Judge, we 
are not permitting the appellants to raise 
that ground before us and C.M.P. Nos. 
4262 and 4263 of 1972 are, therefore, 
dismissed. The contention that the act 
of the Company Law Board in laying a 
complaint to the police is violative of 
Article 14 of the Constitution was also, 
not raised before the learned Judge ; but. 
C.M.P. Nos. 4029 and 4030 of 1972 have 
been filed before us, seeking permission to 
raise that ground as an additional ground 
of appeal. Mr. Nambiar, the learned 
Counsel for the appellants has contended 
that this ground being a pure question 
of law can be raised at a late stage, even 
in appeal and where such a questéon of 
law is raised as an additional ground, it 
is in the discretion of the High Court, 
either to allow it or not. In support of 
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that contention of his, he has cited the 
decision of the Supreme Court in Chittoor 
Subbanna v. Kudappa Subbannı!. There 
it was held by the Supreme Court : 


“A pure question of law not depen- 
dent on the determination of any ques- 
tion of fact should be allowed to be 
raised for the first time in the grounds 
of appeal by the first appellate Court. 
Such pure questions of law are allowed 
for the first time at later stages also. 
Where a new point not taken in the 
grounds of appeal is sought to be raised 
as an additional ground by a substantive 
application for that purpose, the High 
Court, has discretion to allow the appli- 
cation ot refuse it. But the discretion 
exercised’ by the High Court will not 
be interfered with except for good 
reasons, for example, where the Court 
acts capriciously or in distegard of any 
legal principle.” 


The Supreme Court has, in that decision, 
referred to the following observations of 
Lord Watson in Connecticut Fire Insurance 
Company v. Kavanagh? : 


“ When a question of law is raised for 
the first time in a Court of last resort 
upon the ‘construction of a document or 
upon facts either admitted or proved 
beyond controversy,it is not only compe- 
tent but ‘expedient in the interests of 
justice ‘to entertain the plea. The 

- expediency of adopting that course may 
be doubted when the plea cannot be 
disposed of without deciding nice 
questions of fact in considering which 
the Court of ultimate review is placed 
in a much less advantageous position 
than the Courts below.” 


6. It has'been pointed out by Mr. 
Nambiar, that this additional ground has 
arisen because of the finding of the learn- 
ed Judge that there are two procedures 
allowed by: law for the Company Law 
Board to adopt in the matter of investi- 
gation into and prosecution of the offen- 
ders in regard to, offences committed by 
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the officers of the company in relati 

the affairs of the compan) aad as on 
the interests of justice the appellants should 
be allowed to raise that additional ground 
as a pure question of law. In the cir- 
cumstances, we are inclined to allow this 
additional ground of appeal to be urged 
before us. C.M.P. Nos. 4029 and 4030 of 
1972 are ordered accordingly, 


7. The learned Additional Solicitor- 
General appearing on behalf of the Com- 
pany Law d has, however urged 
before us, that section 5 (1) of the Code 
of Criminal Procedure, is not subject to or 
controlled by any other law and all 
offences under the Indian Penal Code 
have to be investigated into acd tried only 
under the provisions of the Code of 
Criminal Procedure, and there is also no 
explicit provision in the Companies Act 
that offences under the Indian Penal 
Code in relation to companies shall be 
investigated only under the provisions 
of the Companies Act and there is also 
no provision in the Companies Act relat- 
mg to laying information to the police 
and as such the laying of the complaint 
to the Central Bureau of Investigation by 
the Company Law Board was within 
the competence of the Company Law 
Board and was in accordance with law. 
He has pointed out that there is a vital 
difference between laying of the informa- 
tion before the police by the Company 
Law Board, followed by an investigation 
under the Criminal Procedure Code, and: 
an investigation into the affairs of a 
company by the Company Law Board 
under the provisions of the Companies 
Act followed by a prosecution under sec- 
tion 242 of the Companies Act and has 
argued that the scope of the aforesaid 
two procedures are different and in the 
circumstances of this case, if thought 
fit, the Company Law Board was well 
within its right in laying the information 
before the police and the police who have 
not only a statutory right, but are also 
statutorily bound, to investigate into the 
info-mation so received, have rightly 
carried on the investigation under the 
provisions of the Code of Criminal Proce- 
dure, and the issue of the search warrants 
by the learned Chief Presidency Magis- 
trate, on the facts placed before him 
by means of the application filed by Mr, 
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Charanjiv Lall and by his statement on 
oath before the learned Chief Presidency 
Magistrate, and after applying his mind 
to those facts and on being satisfied, is 
in accordance with law. He has further 
argued that there is nothing in the Com- 
panies Act to indicate that section 5 (1) 
of the Code of Criminal Procedur, would 
be applicable to all offences committed in 
relation to the affairs of a company, nor 
is there anything in the Companies Act 
to indicate that the Central Government 
is prevented from laying a First Informa- 
tion Report, if an offence is disclosed or 
the report of an inspection made under 
section 209 (4) of the Companies Act or 
otherwise and there is no obligation cast 
on the Company Law Board to follow 
the procedure starting with an inspection 
under section 209 (4) of the Act and end- 
ing with the Inspector’s report under 
section 241 of the Act and that in fact 
there is no obligation cast on the Company 
Law Board to order an investigation under 
section 235 of the Act, after an inspection 
under section 209 (4) of the Act and 
actually there is no link between an 
inspection under section 209 (4) and an 
investigation under section 235 and that 
section 242 of the Companies Act is merely 
an enabling provision and it does not 
restrict or control either complaints filed 
by third persons or the power of the 
police to investigate under the provisions 
of the Code of Criminal Procedure. 
He has further argued that assuming that 
section 242 of the Companies Act is 
exhaustive of the subject with which it 
deals, the subject so dealt with is prosecu- 
tion fot criminal offences disclosed in an 
inspection report of an investigating 
officer under section 235 or 237 of the 
Companies Act and it does not coatrol 
or affect or provide for the laying of 
information before the police in respect of 
cognizable offənces under the Indian 
Penal Code, disclosed as a result of an 
inspection under section 209 (b) of the 
Companies Act or otherwise. He has 
lastly urged that executive action taken 
under valid provisions cannot be violative 
of Article 14 of the Constitution of India, 
especially when neither section 242 of the 
Companies Act nor the provisions of the 
Code of Criminal Procedure, are contend- 
ed to be violative of Article 14 of the 


Constitution of India. ` 
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8. Undoubtedly, the inherent nature of 
a Code is that it is exhaustive in regard 
to the matters specifically provided for in 
it. The Indian Companies Act is an 
Act to consolidate and amend the law 
relating to companies and certain other 
associations. “‘ The purpose of a consoli- 
dating statute is to present the whole 
body of the statutory law on a subject 
in complete form, repealing the former 
statutes.” (“ Halsbury’s Law of England 
Third Edition, Volume 36, page 366). 
The essence of a Code is to be exhaustive 
on the matters in respect of which it 
declares the law and it is not the province 
of a judge to disregard or go outside the 
letter of the enactment accovding to its 
true construction. The whole scheme of 
the Companies Act sis to ensure proper 
conduct of affairs of companies in public 
interest, and the preservation of the 
image of the company in the eyes of the 
public, and in the interests of the mem- 
bers of the company and also the credi- 
tors to ensure that the affairs of the 
company are conducted in a proper 
manner and its transactions are .above 
suspicion. It is to ensure this that the 
various provisions under the Companies 
Act have been devised and returns .have 
been prescribed for the purpose of enabl- 
ing a close watch to be kept in regard to 
the transactions of the company of and in 
regard to the manner in which its affairs 
are conducted. Section 209 (4) of the 
Companies Act enjoins the books of 
account and other books and papers to 
be kept open to inspection by any director 
during business hours and also to be kept 
open for inspection during business hours: 
(i) by the Registrar; and (ùi) by any 
officer of Government authorised by the 
Central Government in this behalf. 
Under section 233-A powers have been 
given to the Central Government to 
direct special audit of the accounts in 
certain cases and powers have been 
granted under other provisions for the 
Registrar of Companies to call for infor- 
mation and explanation when he thinks 
that any such information or explanation 
is necessary on perusing any document 
which a company is required to submit 
under the provisions of the Act and a 
duty is cast on all persons who are officers 
of the company to furnish such informa- 
tion or explanation to the best of their 
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- power to the Registrar ‘and if no infor- 
mation or explanation is furnished within 
the time specified or if the information 
or explanation furnished is, ir the opinion 
of the Regisrar inadequate, the Registrar 
may, by order in writing, call on the 
company'to produce before him for his 
inspection such books and papers as he 
considers necessary within such time as 
he may specify in the order and a duty 
is cast on the company and all persons 
who are Officers of the company to pro- 
duce such books and paper ; and the 
refusal or neglect to furnish any such 
information or explanation or to produce 
any such books and papers is made an 
offence punishable with a fine and power 
is given to the Court trying that offence 
to make an order on the company for 
production before the Registrar of such 
books and papers as in the opinion of the 
Court may reasonably be required by 
the Registrar for the purposes referred 
to above on the application of the Regis- 
trar and on receiving any writing contain- 
ing the information or explanation relating 
to any book or paper, the Registrar may 
annex that writing, book or paper and if 
such information or explanation is not 
furnished ‘within the specified time or if 
on perusing such information or explana- 
tion or the books and papers produced, 
the Registrar is of opinion that the 
document referred to above together with 
such information or explanation or such 
books and papers discloses an unsatis- 
factory state of affairs or does not dis- 
close a full and fair statement of any 
Matter to which the document purports 
to relate, the Registrar shall report in 
writing the circumstances of the case to 
the Central Government. Sub-section 
(7) of section 234 further confers power 
on the Registrar to call on the company to 
furnish in writing any information or 
explanation on matters specified in the 
order, within such time as he may specify 
therein, if it is represented to the Regis- 
trar on materials placed before him by 
any contributory or creditor or any other 
persons interested, that the business of 
the company is being carried on in fraud 
of its creditors or of persons dealing with 
the company or otherwise for a fraudulent 
or unlawful purpose. 

9. Then under section 
Companies Act the Central Government 
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is given the power and the discretion to 
appoint one or more persons as Inspectors 
to investigate the affairs of any company 
and to report thereon in such manner as 
the Central Government may direct: (a) 
in the case of a company having a share 
capital, on the application either of not 
less than two hundred members or of 
members holding not less than one-tenth 
of the total voting power therein ; (b) in 
the case of a company not having a share 
capital, on the application of not less 
than one-fifth in number of the pérsons 
on the company’s register of members ; 
(c) in the case of any company, on a 
report by the Registrar under sub-section 
(6), or sub-section (7) read with sub- 
section (6) of section 234. Then section 
237 of the Act says that without prejudice 
to its power under section 235, the Central 
Government 


“ (a) shall appoint one or more compe- 
tent persons as Inspectors to investigate 
the affairs of a company and to report 
thereon in such manner as the Central 
Government may direct, if— 


(i) the company, by special resolution, 
or 


(ii) the Court, by order, 


declares that the affairs of the company 
ought to be investigated by an Inspec- 
tor appointed by the Central Govern- . 
ment; and (b) may do so, if, in the 
opinion of the Central Government, 
there are circumstances suggesting— 


(i) that the business of the company is 
being conducted with intent to defraud 
its creditors, members or any other 
persons, or otherwise for a fraudulent 
or unlawful purpose, or in a Manner 
oppressive of any of its members, or 
that the company was formed for any 
fraudulent or unlawful purpose ; or 


(ii) that the persons concerned in the 
formation of the company or the 
management of its affairs have in con- 
nection therewith been guilty or fraud, 
misfeasance or other misconduct 
towards the company or towards any 
of its members ; or 


(iii) that the members of the company 
have not been given all the information 
with respect to its affairs which they 
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might reasonably expect, including 
information relating to the calculation 
of the Commission payable to a manag- 
ing or other director, the managing 
agent, the secretaries and treasurers, 
or the manager, of the company.” 


Section 239 says : 


“ (1) If an inspector appointed under 
section 235 or 237 to investigate the 
affairs of a company thinks it necessary 
for the purposes of his investigation to 
investigate also the affairs of — 


(a) any other body corporate which is, 
or has at any relevant time been the 
company’s subsidiary or holding com- 
pany, or a subsidiary of its holding 
company, or a holding company of its 
subsidiary 3 . 

(b) any other body corporate which is, 
or has at any relevant time been manag- 


(i) by any person as managing agent 
or as secretaries and treasurers or as 
managing director or as manager, who 
is, or was at the relevant time, either 
the managing agent or the secretaries 
and treasurers or the managing director 
or the manager of the company ; or 


(ii) by any person who is, or was at 
the relevant time, an associate of the 
Managing agent or secretaries and 
treasurers of the company ; or 


(iii) by any person of whom the manag- 
ing agent or secretaries and treasurers 
of the company is, or was at the rele- 
vant time, an associate ; 


(c) any other body corporate which iss 
or has at any relevant time been mana- 
ged by the company or whose Board of 
Directors comprises of nominees of the 
company or is accustomed to act in 
accordance with the directions or instru- 
ctions of ........ 


(i) the company o7, 

(ii) any of the directors of the com- 
pany, or 

(iii) any company, any of whose direc- 
torships is held by the employees or 
nominees of these having the control 


and management the first mentioned 
company ; or 
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(d) any person who is or has at any rele~ 
vant time been the company’s manag- 
ing agent, secretaries-and treasurers or 
managing director or Manager or ar 
associate of such managing agent or 
secretaries and treasurers, the Inspector 
shall, subject to the provisions of sub- 
section (2), have power so to do and 
shall report on the affairs of the other 
body corpovate referred to, or of the 
managing director, manager or asso- 
ciate the Managing agent or secre- 
taries and treasurers so far as he thinks 
that the results of his investigation 
thereof are relevant to the investigation 
of the affairs of the first mentioned 
company. 


(2) In the case of any body corporat 
or person referred to in clause (b) (ii 
(b) (iii) (c) or (d) of sub-section (1) 
the Inspector shall not exercise his 
power of investigating into and report- 
ing on, its or his affairs without first 
having obtained the prior approval 
of the Central Government thereto : 


Provided that before according approval 
under this sub-section, the Central 
Government shall give the body cor- 
porate or person a reasonable oppor- 
tunity to show cause why such appro- 
val should not be accorded.” 


Section 240 makes provision for the pro- 
duction of documents and evidence before 
the Inspector so appointed and casts a 
duty o2 all officers and other employees 
and agents of the company, and where 
the company is or was managed by a 
managing agent or secretaries and trea- 
surers, on all officers and other employees 
and agents of the managing agent or 
secretaries and treasurers and where the 
affairs of any other body corporate or of 
a Managing agent or secretaries and 
treasurers or of an associate of a managing 
agent or secretaries and treasurers, are 
investigated by virtue of section 239, 
on all officers and other employees and 
agents of such body corporate, managing 
agent, secretaries and treasurers, or asso- 
ciate, and where such managing agent, 
secretaries and treasurers, associate is oF 
was a firm, on all partners in the firm, 
to preserve and to produce to an Inspector 
or any person authorised by him in this 
behalf with the previous approval of the 
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Central Government all books and papers 
of or relating to the company or, as the 
case may be, of or relating to the other 
body corporate, managing agent, secre- 
taries and treasurers or associate which 
are in their custody or power and other- 
wise to give to the Inspector all assistance 
in connection with the investigation 
which they are reasonably able to give. 
That section gives power to the Inspector 
to eXamine on oath any of the persons 
referred to above and any other person 
with the previous approval of the Central 
Government in relation to the affairs of 
the company etc. Power is conferred 
also by means of section 240-A for the 
seizure of documents by the Inspector. 
Then under section 241 provision is 
made for making a report by the Inspector 
on the conclusioa of the investigation 
made under section 239. These provi- 
sions have been devised to enable the 
Central Government to keep a close 
watch over the affairs of the companies 
in the interests of the members of the 
company, the creditors etc. Section 242 
Provides for the prosecution of any 
person who has, in relation to the com- 
pany or in relation to any other body 
corporate, Managing agent, secretaries 
and treasurers, or associate of a managing 
agent or secretaries and treasurers whose 
affairs have been investigated by virtue 
of section 239, been guilty of any offence 
for which he is criminally liable. The 
section says that on a consideration of 
the report made under section 241, the 
Central Government may, after taking 
such legal advice as it thinks fit, prosecute 
such person for the offence ; and it shall 
be the duty of all officers and other 
employees and agents of the company 
‘body corporate etc., to give the Central 
Government all assistance in connection 
with the prosecution, which they are 
reasonably able to give. 


10. It is contended by Mr. Nambiar, on 
behalf of the appellants that by reason of 
the incorporation of the above provisions 
recourse to the laying of information 
before the police for their investigating 
under the provisions of the Code of Crimi- 
nal Procedure, into offences under the 
Indian Penal Code, appearing to have 
been committed in relation to the affairs 
of the company, is impliedly barred and 
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the Company Law Board is bound to 
carry on investigation under the afore- 
said provisions of the Companies Act and 
eventually, under section 242, prosecute 
the person against whom offences have 
been disclosed as a result of such inspec- 
tion or investigation by an Inspector 
made under the provisions referred to 
above. But then, it should be noted 
that even assuming that section 242 of 
the Companies Act is exhaustive of the 
subject with which it deals, that is prose- 
cution fo: criminal offences disclosed on a 
repo-t of an investigation made under 
section 235 or 237, there is no provision 
in regard to the laying of info-mation 
befo-e the police for the police to investi- 
tee under the provisions of the Code of 
timinal Procedure, where cognizable 
offences under the Indian Penal Code, are 
disclosed on an inspectioa under section 
209 (4) of the Companies Act and as such 
in our view section 242 of the Act does 
not control or affect the laying of infor- 
mation before the police in respect of 
cognizable offences under the Indian 
Penal Code, disclosed as a result of an 
inspection under section 209 (4) of the 
Act or otherwise. Section 242 is the 
culmination of an investigation started 
under section 235 or 237 vf the Act. 
Where no such investigation has been 
started under section 235 or 237, there is 
no question of section 242 coming into 
operation. Now, in the case befo-e us, 
no investigation under section 237 had 
been started. It was only as the result 
of a report of an inspection made under 
section 209 (4) by Mr. Puri, that the 
Central Government laid the information 
before the police fo? investigation under 
the provisions of the Code of Criminal 
Procedure, in regard to the cognizable 
offences under the Indian Penal Code, 
which there were grounds to believe had 
been committed in relation to the affairs 
of the company. It may be noted 
that thereisno provision for a report 
to be sent on an inspection of the 
books of account etc., of the company 
made under section 209 (4). The report 
made by Mr. Puri, after his inspection 
of the accounts etc., under section 209 (4) 
is therefore, only an administrative report 
to appraise the Central Government of 
the state of affairs of the company. 
Puri, no doubt, recommended investiga- 
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tion under section 237 ; but the Central 
Government thought it fit and expedient 
to lay information before the police so 
that the police may investigate under the 
provisions-of the Code of Criminal Proce- 
dure, inasmuch as cognizable offences 
under the Indian Penal Code, were dis- 
closed, presumably because such an 
investigation by the police under the 
provisions of the Code of Criminal Pro- 
cedure, would be more effective. We 
can see nothing in the provisions of the 
Companies Act which would, even by 
implication, bat a recourse to the laying 
of the information before the police for 
the purpose of investigation and action 
under the Code of Criminal Procedure, 
when there are reasonable grounds for 
believing that cognizable offzaces under 
the Indian Penal Code, had been commit- 
ted in relation to the affairs of the com- 
pany. It cannot be said that the Com- 
panies Act is exhaustive even in the 
matter of investigation into cognizable 
offences under the Indian Penal Code, 
committed in relation to the affairs of a 
company. In fact, the Act does not 
touch that aspect at all. 


1x, Nevertheless, Mr. Nambiar contends 
that what the statute does not expressly 
or impliedly authorise is to be taken to be 
prohibited. No doubt, statutory cor- 
porations have such rights and can do 
such acts only as are authorised directly 
or indirectly by the statutes creating them, 
while non-statutory corporations, speak- 
ing generally, can do everything that an 
ordinary individual ‘ean do unless res- 
tricted directly or indirectly by statute. 
The powers of a corporation created by 
statute are limited and circumscribed by 
the statutes which regulate it and extend 
no further than is expressly stated therein, 
or is necessarily and properly required 
for carrying into effect the purposes of its 
incorporation, ot may be fairly regarded 
as incidental to, or consequential upon, 
those things which the Legislature has 
authorised. What the statute does not 
expressly or impliedly authorise is to be 
taken to be prohibited. (Vide Hals- 
bury’s Laws of England, Third Edition, 
Vol. 9, pages 59, 62 and 63). But 
then, we are of the opinion that the 
laying of information before the police 
i the Company Law Board on a perusal 
of the inspection report under section 
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209 (4) of the Companies Act, is neces-f 
sarily and properly required for carrying} 
into effect the purpose of the formation} 
of the Board and may be fairly regarded 
as incidental to or consequential upon 
those things which the Legislature has} 
authorised, We do not think that the 
laying of information before the police 
in this case contravenes the principle in 
Taylor v. Taylor! that where power is 
given to do a thing in a certain way the 
thing must be done in that way or not at 
all and that the other methods of per- 
formance are necessarily fo bidden- 
It has been recognised in Rohtas Industries 
v. S. D. Agarwal? that the power con- 
ferred on the Central Government under 
section 235 as well as under section 237 
(b) is a discretionary power. Conse- 
quently, it is left to the Central Govern- 
ment to refrain from ordering an investi- 
gation into the affans of a company 
under section 237 (b). Only if it chooses 
to order an investigation under section 
237 (b), then that investigation would 
culminate in action being taken under 
section 242. There is nothing in th 
Companies Act which would either ex 
pressly or impliedly prohibit the Centr 
Government from laying information to 
the police in lieu of ordering an investiga- 
tion under section 237 (b). Mr. Nambiar 
admitted that there is no express probi- 
bition regarding investigation by police ; 
but he contended that according to the 
principles of interpretation of statutes 
there is an implied prohibition. We are 
unable to see any such implied prohibition 
on an interpretation of the relevant provi- 
sions of the Companies Act. 





1a. In Vaidyanathan v. Sub-Divisional 
Magistrate, Erode’, a similar argument 
appears to have been advanced while 
challenging the act of the Registrar of 
Companies in making a complaint to 
the police against the officers of the com- 
pany without availing himself of the 
powers vested in him by section 234 and 
other relevant provisions of the Act. 
It was observed in that decision that 
“section 242 (1) of the Companies Act 





t. (1876) 1 Gh. D. 426. 
2. fig o) 2 5.Q.J. 1: 
(1969) 3 S.0.R. 108 : A.I.R. 1969 S.Q. 707. 4 

3. (1957) M.L.J. (Gr) 27: 27 Comp, Cas. 
97: AJR. 1957 Mad, 65. 
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is only an enabling provision as the use 
of the word ‘may’ in the passage “ the 
Central Government may after taking 
such legal advice as it thinks fit prosecute 
such a person for the offence ” indicates. 
By itself section 242 (1) does not divest 
a police officer of the jurisdiction con- 
ferred him either under sections 
154, 156 or 157, Criminal Procedure Code. 
No more than section 630 of the Act, 
does section 242, bar the exercise of the 
jurisdiction of the police to investigate 
into a complaint of the commission of 
cognizable offences punishable under 
sections 406 and 409, Indian Penal Code.” 


1g. Another argument advanced by 
the learned Counsel for the appellants is 
that the source of the power of the police 
to investigate is the statute itself, namely, 
the Criminal Procedure Code, but the 
statute itself may limit that power, as for 
example section 195, and equally so, 
another statute may limit that power. 
We are, however, unable to accept this 
argument, for in our view, there is noth- 
ing in the Companies Act which limits 
the power ‚of the police to investigate 
under the Criminal Pro cedure Code.” 


14. In B. M. Bajoria v. Union of India’, 
it was held that “ there is nothing in sec” 
tion 237 of the Companies Act which 
makes it imperative for the Government 
to order investigation into the affairs of 
the company when the Government does 
not Consider the necessity of further 
probe and is already in possession of facts 
which in its opinion show the commission 
of the offence by an officer of the company 
Or other person in respect of the assets 
of the company. There is, in such an 
event, no legal bar to the officer of the 
Company Law Board or other Govern- 
ment Officer concerned making a report 
to the policé. There is nothing in section 
242 or the otber provisions of the Com- 
panies Act to point to the conclusion that 
no prosecution can be launched or no 
report can be made to the police in Tes- 
pect of an alleged act of embezzlement 
or malfeasance by an individual connect- 
ed with a company without recourse to 
an investigation under section 235 or 


1, 42 Comp. Cases 338 (D. B.) 
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I5. It must also be noted that under 
section 237 (b) of the Companies Act it is 
not mandatory on the part of the Central 
Government to order an investigation 
into the affairs of a company and to call 
fora report there on even if in the opinion 
of the Central Government the circum- 
stances mentioned under sub-section (b) 
of section 237 exist. The section says 
that the Central Government may 
appoint one or more competent persons 
tO investigate the affairs of a company 
and to report thereon if in the opinion 
of the Central Government there are 
circumstances suggesting fraud, miscon~ 
duct etc,, in the affairs of the company. 
No obligation is therefore cast on the; 
Central Government to follow the proce- 
dure starting with an investigation under 
section 237 and culminating in a prosecu- 
tion under the provisions of section 242 
and there is no provision which 
prevent the Central Government fiom) 
laying the information before the police} 
if a cognizable offence under the Indian 
Penal Code is disclosed on an inspection 
made under section 209 (4) or otherwise. 









16. The provisions of the Companies 
Act do not exclude any of the provisions 
of the Criminal Procedure Code in respect 
of laying of information before the police 
in regard to and investigation by the 
police into cognizable offences under the 
Indian Penal Code where such cognizable 
offences were committed in relation to the 
affairs of a company. In the absence of 
clear and unambiguous language, mten- 
tion to alter the existing law should not 
be imputed to the Legislature (vide— 
Craies on Statute Law (5th Edn.) at 
pages 114 and 115). The law does not 
favour repeal of a statute by implication 
and therefore a later statute should not be 
construed as repealing an earlier one 
without express wov-ds or by necessary 
implication, (Vide Maxwell on the Inter- 
pretation of Statutes (10th Edn.) page 
170 and Craies on Statute Law (5th Edn.) 
page 337). Unless two statutes are 
so plainly repugnant to each other that 
effect cannot be given to both at the same 
time a repeal will not be implied. (vide 
Kutner v. Philipst.) There are no provi 
sions in the Companies Act and in the 
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‘Criminal Procedure Code which can be 
said to be so plainly repugnant to each 
other that effect cannot be given to both 
at the same time. In our view there is 
no provision in the Companies Act which 
would by necessary implication exclude 
the provisions of the Criminal Procedure 
‘Code relating to laying of information 
to the police in regard to and investigation 
by the police into cognizable offences 
under the Indian Penal Code committed 
in relation to the affairs of a company. 
17. In M/s. Dalmia Jain Airways Limited 
„and others v. The Union’ of India and others*, 
“it was observed : i 
“ Investigation under section 137 of the 
Indian Companies Act~1913 is very 
different in scope from the investigation 
under the Code of Criminal Procedure 
and it is difficult to hold that by enact- 
ment of sections 137 to 141-A, the Legis~ 
lature intended to abrogate the provi- 
‘sions contained in Chapter XIV of the 
Criminal Procedure Code when offences 
have been committed in relation to the 
companies. It is not possible to say 
that the provisions of the Criminal 
Procedure Code cannot stand together 
with the provisions relating to investiga- 
tion in the Companies Act and the 
proceedings under the Companies Act, 
‘do not necessarily conflict with those 
under the Criminal Procedure Code. 
‘The proceedings started under section 
137 onwards are not exclusively or 
primarily criminal. The investigation 
under these provisions is only into the 
affairs of the company which may dis- 
close several liabilities of the officers 
of the company or may disclose com- 
mission of criminal offences.” 


TB. In Northen India Caterers (P.) Lid. 
and another v. State of Punjab? it has been 
observed by the Supreme Court that 


“the rule of construction is that where a 
statute provides in express terms that its 
enactment will repeal an earlier act by 
reason of its inconsistency with such 
earlier act, the latter may be treated as 
repealed. Even where the later Act 
does not contain such express words, if 
the co-existence of the two sets of provi- 





1. I.LR. 10 Punj. 


511. 
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sions is destructive of the object with 
which the later Act was passed, the 
Court would treat the earlier provision 
as impliedly repealed. But repeal by 
implication is not favoured by 
Courts.” 


19. Under section 5 (1) of the Code of 
Criminal Procedure, all offences under 
the Indian Penal Code shall be investigat- 
ed, inquired into, tried and otherwise 
dealt with according to the provisions 
of the Criminal Procedure Code. Section 
5 (2) states that all offences under any 
other law shall be investigated, inquired 
into, tried and otherwise dealt with 
according to the same provisions but 
subject to any enactment for the time 
being in force regulating the manner or 
place of investigating, inquiring into, 
trying or otherwise dealing with such 
offences. Therefore, if in relation to 
the affairs of a company, offences under 
the Indian Penal Code are disclosed, 
they shall be investigated, inquired into, 
tried and otherwise dealt with according 
to the provisions of the Criminal Proce- 
dure Code while offences under the 
Companies Act disclosed in relation to 
the affairs of a company could be investi- 
gated, inquired into, tried and otherwis 

dealt with according to the Criminal 
Procedure Code, but subject to the provi- 
sions in the Companies Act regulating 
the laying or place of investigating, in- 
quiting into, trying or otherwise dealing 
with such offences. 


20. In Emperor v. Khawaja Nazir Ahmed+, 
the Privy Council has observed : 


“ Just as it is essential that every one 
accused of a crime should have free 
access to a Court of justice so that he 
may be duly acquitted if found not 
guilty of the offence with which he 
is charged, so it is of the utmost im- 
portance that the judiciary should not 
interfere with the police in matters 
which are within their province and 
into which the law imposes upon 
them the duty of enquiry. In India 
there is a statutory right on the part 
of the police under sections 154 and 
156, to investigate the circumsances 
of an alleged cognizable crimeewithout 


1. LR. 71 LA. 203 (1 F.LJ. 48 : (1 
IM.LJ. 86: AIR. sae D Ea] 
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requiring any authority from the 
judicial authorities, and it would be 
an unfortunate result if it should 
be held possible to interfere with those 
statutory rights by an exercise of 
the inherent jurisdiction of the Court.” 


Even assuming that the Company Law 
Board acted outside its powers when it 
laid information before the police to 
investigate and if necessary prosecute 
the persons involved in the commission 
of cognizable offences under the Indian 
Penal Code in relation to the affairs of 
the company, that would not in any 
way detract from the power of the police 
to act on that information and commence 
mvestigation and carry it through to 
jits logical conclusion. The Criminal 
Procedure Code is not concerned with 
lige personality of the person who lays 
the first information report; and it is only 
concerned with the quality of the in- 
formation. In M. Vaidyanathan v. 
Sub-Divisional Magistrate, Erode!, it Was 
held tbat even if there was any irregularity 
or any illegality attendant on the letter 
of the Registrar of Companies which 
laid the information before the Police 
and which was treated as a complaint 
by the police for the purpose of investi- 
tion, neither’ the jurisdiction to investigate 
nor the exercise thereof by the Police 
Officer could be affected. 


21. Any perso: can lay information 
before the police and if such information 
could be believed to be authentic and 
discloses cognizable offences, the police 
are bound to investigate into the same. 
Any individual can set the law in motion 
by laying information before the police 
or by preferring a complaint to the 
Court. In the present case before us, 
the information laid before the police 
‘was signed by the Under Secretary to 
the Government of India and on receipt 
of the information the police have regis- 
tered the case and took up investigation 
into the case as they are empowered 
to do. When any individual can lay 
information before the police in respect 
of the commission of cognizable offences 
for the police to investigate, we are 
not ablg to see how any disability could 
attach to the information laid in this 


1, (1957) M.L.J. (Crl.) 27: ALR. 1957 Mad. 65. 
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case, merely because under the provisions 
of the Companies Act no power is con- 
ferred on the Company Law Board 
or the Central Government to lay such 
information before the police. 


22. Mr. Nambiar has argued that 
assuming that two courses were open 
to the Central Government or the 
Company Law Board (1) to order an 
investigation into the affairs of the com- 
pany under the provisions of section 237 
or (2) lay information before the police, 
the action of the Central Government 
or the Company Law Board in choosing 
the latter course is violative of Article 14 
of the Constitution of India. This ground 
was not urged before Ramaprasada 
Rao, J., but we have permitted this 
additional ground to be raised before us, 
even though in our opinion this ground 
is untenable as we shall later show. 
Mr. Nambiar, while enlarging oa the 
aforesaid argument of his, has pointed 
out that the procedure of ordering an 
investigation into the affairs of a com- 
pany under section 237 of the Companies 
Act and then proceeding under section 
242 of the Act is a procedure more ad- 
vantageous to the persons involved than 
the procedure of laying information 
before the police and thereby entrusting 
the investigation and further action 
thereon to the police and as such the 
choosing of the latter procedure is_ dis- 
criminatory. Mr. Nambiar has pointed 
out that as between the aforesaid 
two procedures there are six vital 
differences : (1) Under the provisions 
of the Companies Act, only competent 
persons would be ordered to investigate 
into the matter whereas under the Cri- 
minal Procedure Code any Police Officer 
could investigate into the same ; (2) 
Under the provisions of the Companies 
Act even the order of the Government 
directing investigation under section 237 
is subject to judicial review as has been 
held in Rohtas Industries v. S. D. Agarwal’, 
whereas the laying of information before 
the police is not an act that is subject 
to judicial review ; (3) When an investi- 
gation is conducted under the provisions 
of the Companies Act, under the orders 





((1969) 2 S.G.J. 1: 39 Gomp. Cas. 781: 
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of the Government, a report of the inves- 
tigation has to be given to the party, but 
there is no provision under the Criminal 
Procedure Code for the accused to be 
given a copy of any report of the inves- 
tigation ; (4) The Company Law Board 
which consists of experts reviews such 
a report made after an investigation into 
the affairs of a company and that itself 
is a guarantee that the matter would be 
properly considered before a prosecution 
is launched against the person involved ; 
(5) The Company Law Board is bound to 
take legal advice after the report is sub- 
mitted and (6) the Company Law Board 
being a wing of the Central Covernment 
is the highest authority in the land and 
as such if it prosecutes under the pro- 
visions of section 242 such a prosecution 
would be on adequate grounds and 
for proper reasons. But then, in our 
opinion, the piovisions of the Criminal 
Procedure Code provide ample safeguards 
for a fair investigation to be carried on. 
Though the Company Law Board may 
consist of experts in regard to company 
matters, so far as investigations into 
offences under the Indian Penal Code 
are concerned, we are unable to see how 
Police Officers could not be equated to 
the position, though not of experts, at 
least of persons well-experienced in the 
matter of investigation into offences. 
Further, the provision under section 242 
of the Companies Act enabling the Cen- 
tral Government to take legal advice 
is only an enabling provision and it 
gives a discretion to the Central Govern- 
ment to take legal advice or not before 
prosecuting offenders. There is no 
duty cast on the Central Government 
to take legal advice after reviewing 
the report of investigation before prose- 
cuting the offenders. In the case of 
an investigation by the police after the 
police sends the final report and the 
Court takes cognizance of the offences 
disclosed in the final report, copies 
of all the statements recorded during 
the investigation as also documents on 
which the prosecution proposed to rely 
have to be furnished to the accused 
persons before the commencement of 
the enquiry or trial. We do not agree 
that the procedure laid down under the 
Companies Act is more advantageous 
to the persons involved than the procedure 
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laid down by the Criminal Procedure 
Code. In our view the scope of the two 
procedures is entirely different and would 
apply to different sets of circumstances 
and cannot even be construed as parallel 
to each other. Therefore, we are of the 
view that the act of the Central 
Government or the Company Law Board 
in laying the information to the police 
isnot violative of Article 14 of the Consti- 
tution. } 


23. The net result is that we find that 
there’ are no grounds at all to issue a 
writ in the nature of mandamus or any 
suitable direction directing the depart- 
ment of company affairs to withdraw 
the complaint lodged by it with the 
Central Bureau of Investigation or to 
refrain from prosecuting such investigation 
or taking further action in respect of the 
information so laid. Consequently, Writ 
Appeal Nos. 555 of 1971, 71 of 1972 
and 72_of 1973 are dismissed with costs. 


24. In the other batch of writ appeals, 
we have to straighaway state that there 
is no lack of bona fides on the part of the 
Central Government or the police in 
setting the process of investigation into 
motion. The argument that the warrants 
issued by the first respondent, the learned 
Chief Presidency Magistrate were not 
proper and were not in accordance with 
law cannot be accepted. The first 
respondent had examined M . Charanjiv 
Lall on oath and only after being satis- 
fied that the documents called for were 
necessary for the purpose of investigation 
and would not, as asserted by Mr. 
Charanjiv Lall, be produced by the 
company if called upon to do, the learned 
Chief Presidency Magistrate issued the 
search warrant after applying his judi- 
cial mind to the question. The learned 
Magistrate was not bound to record 
his reasons in writing. All that section 
96 of the Criminal Procedure Code re- 
quires is that the Magistrate must have 
reason to believe that such is the state 
of affairs or in other words the Magis- 
trate must be satisfied that there is neces- 
sity for the search warrant to be issued, 
as otherwise the thing would not be 
produced. The Criminal Prpcedure 
Code gives power to a Police Officer to 
request for the issue of a search warrant 
if he has reasonable grounds for believing 


UU) 


that such search was required for the 
purposes oflinvestigation into the offence 
which he is autho-ised to investigate ; 
and Mr. Charanjiv Lall who applied for 
the search watrant appraised the learned 
Chief Presidency Magistrate of the neces- 
sary materials on the basis of which a 
search warrant was required and the 
Magistrate |was satisfizd as to the neces- 
sity for such a warrant and then issued 
it. That being so, the act of the Magis- 
trate in so issuing the search warrant 
would not be open to judicial review under 
Article 226 of the Constitution. 
Further, as pointed out by the learned 
Judge Ramaprasada Rao, J., the search 
‘warrants have already been executed. 
It would | be futile now to issue a writ 
quashing the issuance of the warrant. 
‘Therefore we see no grounds at all to 
issue a writ of certiorari to quash. the search. 
watrants dated 7th June, 1971. Con- 
sequently, Writ Appeal Nos. 554 of 1971, 
69 of 1972 and 70 of 1372 are dismissed 
with costs. Counsel’s fee Rs. 500 in the first 
of the appeals. No fee in the others. 

SJ. ——— Appeals dismissed 


IN THE ‘HIGH COURT OF JUDI» 
CATURE AT MADRAS. 


(Special Oʻiginal Jurisdiction.) 
Parsent:—T- Ramaprasadz Rao, J. 
E. F. Sreshta Patitioner* 


De 
The Commissioner of Income-tax, 
Madras-11. .. Respondent. 


(A) Fundamental Rules (as amended in 1969), 
Rule 56 (j)—Gonstitution of India (1959), 
Article 311—G'ntral Government seroant— 
Compulsory retirement in public interest bofore 
the age of superannuation—Right of President 
to alter the. age for—Public interest’, if justi- 
ciable—Articl: 311 of Constitution, if attracted 
—Ruls 56 (j) if reasonable. 


A Government servant on entry into 
‘Government service acquires a status, 
subject to certain conditions of service 
which may be made by the President of 
India in the case of Central Government 
‘servants. | That the President has the right 
to vary the conditions of service resulting 
in the variance of the status of theservant 
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is indisputable. The right to retain such 
a status and in consequence the privilege 
to occupy the post is therefore subject to 
rules made by the appropriate authority, 
which includes the fixing up of the age of 
superannuation and rules regarding com- 
pulsory retirement in public interest prior 
to the attainment of the age of superan- 
nuation. If the appropriate authority, 
in the interest of public administration, 
is of the opinion that a particular Govern- 
ment servant should shed hisstatus in the 
interest of the public and the public ex- 
chequer, then such subjective satis- 
faction of the authority, which could be 
found by piercing through the veil of 
secrecy attached to public records, tannot 
be the subject-matter of an independent 
adjudication by another authority includ- 
ing a Court, and such a scrutiny has to be 
normally avoided once again in the inte- 
rests of the public. As it is expected that 
public authorities would act on sufficient 
material seen and weighed by them before 
they decide to divest the status of a Govern- 
ment servant and direct him to compul- 
sorily retire in public interest, judicial 
review has discretely kept itself out of a 
penetration or a further probe into the 
record to find out whether the action was 


. justified or reasonable. It may be that 


in exceptional cases where mala fides 
is alleged and prima facie established the 
Courts may be inclined to undertake 
such an enquiry and test the reasonable- 
ness or otherwise of the decision subjec- 
tively taken by the appropriate authority. 

[[Para. 7.] 


It is now accepted that when in public 
interest a Government servant is compul- 
sorily asked to retire prior to his attaining 
the age of superannuation, the subject- 
matter need not be channelised through 
the specific procedure prescribed in Article 
311 of the Constitution of India. In the 
case of a compulsory retirement where a 
period of qualifying service or the outer 
limit as to the age of superannuation is 
fixed, then the only requirement for the 
exercise of the authority by the appro- 
priate authority to direct compulsory 
retirement of a Government servant is 
public interest. Whether the appropri- 
ate authority is acting in public interest, 
though not a matter of scrutiny by Courts 
exercising visitorial jurisdiction under 
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Article 226 or Article 32, yet if the con- 
science of Court is satisfied that the appro- 
priate authority, on requisite material 
before it, acted and directed compulsory 
retirement and if there is satisfactory 
proof of such weighment of available 
material by the appropriate authority 
before it acted and if such material would 
reasonably prompt a person to issue an 
order of compulsory retirement, then all 
these elements autweigh the requirement 
of an enquiry contemplated in Article 311. 
It should however be remembered that 
if in a case where a Government servant 
is asked to compulsorily retire, he is 
accused of something and such an accusa- 
tion is the foundation for action, then it is 
not permissible to circumvent Article 311 
and seek the substituted aid of Fundamen- 
tal Rule 56 (j) to compel such a Govern- 
ment servant to retire. [Para. 9] 


No rule should confer an absolute autho® 
rity to retire a Government servant com” 
pulsorily unless in the generality of the 
provisions there is a provision fixing an 
outer limit as to the age of superannuation 
which appears to be reasonable and that 
the Government servant was compulsorily 
retired under the rules which prescribe not 
only such normal age of superannuation 
but also made a provision for a reasonably 
long period of qualifying service after 
which alone compulsory retirement could 
be ordered. The fixation of the period 
of qualifying service is a matter within 
the discretion and power of the rule-mak- 
ing authority and it cannot be said that 
a qualifying service of 15 years fixed by 
Fundamental Rule 56 (j ) as amended in 
1969, is an unreasonable period for the 
determination of the quality of services 
of a public servant f bona fide it is felt at 
the end of such period that his continu- 
ance would be a drain on public funds 
and that in public interest he should step 
down. [Para. 12.] 


(B) Fundamental Rule, 56 (j)—‘Appro- 
priate authority—Appointment of Income-tax 
Officer by Commissioner of Income-tax, 
Madras-1—Compulsory retirement by Gom- 
missionsr of Incoms-tax, Madras-2, under 
whose conirol and jurisdiction petitioner was at 
the lime of such retirement—Validity of order 
of retirement. 

At the time when the impugned order 
compulsorily retiring the petitioner was 
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passed, he was the Income-tax Officer, 
City, Circle-VII. It therefore follows that: 
the Commissioner of Income-tax, Madras- 
2, had the requisite jurisdiction to compul- 
sorily retire the petitioner who was with- 
in his jurisdiction and under his control. 
It may be that the Commissioner of 
Income-tax, Madras-1. who issued the 
order of appointment of the petitioner, 
might have concurrent jurisdiction along 
with the Commissioner who passed the 
impugned order. Concurrence of juris- , 
diction envisages existence of jurisdiction 
in both the parties in whom such con- 
current jurisdiction is vested. Hence at 
the time when the impugned order was. 
passed, the Commissioner of Income-tax, 
Madras-2 was the appropriate authority 
within the meaning of law and therefore 
the order challenged cannot be impugned. 
under any provision of law.  {[Para. 15.] 


Cases referred to:— 


State of Bombay v. Saubhogchand M. Doshi, 
1958 §.C.J. 161 : A.I.R. 1957 S.C. 892= 
1958 S.G.R. 571; Moti Ram Deka v. 
North East Frontier Railway, A.LR. 1964. 
S.C. 600: (1964) 5 S.C.R. 683; Garde 
Singh Srider v. State of Punjab, A.T.R. 1964 
S.C. 1585 : (1964) 7 S.C.R. 587: 1965 
S.C.J. 287; R. L. Butail v. Union of 
India, (1970) 2 S.G.G. 876; T. C. Shiva- 
charana Singh v. The State of Mysore, ALR. 
1965 S.C. 280; Union of India v. Col. 
F. N. Sinha, (1970) 2 8.C.C. 458;' Union of 
India v. J. N. Singh, ALR. 1971 S.C. gor 
(1971) 1 $.C.J. 655 : (1971) 1 S.G.R. 
791; Dr. N. V. Puttabhatta v. State of 
Mysore, (1972) 1 S.C.W.R. 952; Anukul 
Chandra Mondal v. Commr. of Income-tax, 
West ‘Bengal, AIR. 1962 Cal. 3; 
Shankar Rao v. Government of India (1971), 
1 M.L.J. 302. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the order 
No. Conf. G. No. 3 fral dated toth 
January, 1972 on the file of the respon- 
dent and to quash the said order, 


N. C. Raghavackari, for Petitioner. 
V. Balasubramanyam and J. Jayaram 


uj i 
Standing Gounsel for Income-tax on 
behalf of Respondent. 


The Court made the following 


OrDER.—The petitioner is an Income-tax 
Officer serving in the City, Circle VII (5), 
Madras-34. , It appears that the petitioner 
was first appointed in Government service 
as early as 4th July, 1942, though he was 
appointed as Income-tax Officer, Class-IT 
on Ist July, 1947. His qualifying period, 
if service after the first date of appoint- 
ment is taken into consideration, is beyond 
25 years, and even if the date of appoint- 
ment in the Income-tax Department is 
taken into consideration, he has completed 
244 years. - At the time of the petitioner’s 
recruitment the age of superannuation 
was fixed at 55 years. At the time when 
the petitioner entered service there was 
no enabling rule compelling a Government 
servant to retire before the age of 55. 
In 1965 Fundamental Rule 56 was anion 
ed by increasing the age of superannuation 
from 55 to 58 with the power to the appro- 
priate authority to retire an officer for 
valid reasons after he attains 55 years, 
This rule relating to compulsory retire- 
ment was further amended once in May 
and at another time in August, 1969. 
The rule now in force and noticeable runs 
as follows:— 


“56 (j).. Notwithstanding anything 
contained in this rule the appropriate 
authority shall, if it is of the opinion 
that it is in the public interest to do so, 
have the absolute right to retire any 
Government servant by giving him 
notice of not less than three months in 
writing or three months’ pay and allow- 
ances in lieu of such notice; 


(i) Ifhe is in Class I or Class IT service 
or post and had entered Government 
service before attaining the age of 
thirty-five years, after he has attained 
the age of fifty years. 


(i) in any other case after he has attain- 
ed the age of fifty-five years : i 


Provided that nothing in this clause 
shall apply to a Government servant 
refersed to in clause (e) who entered 
Government service on or before 23rd 
July, 1966 and to a Government servant 
referred to in clause (f).” 
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The petitioner’s complaint is that as he: 
has secured a right to be retained in 
Government service till he attains the- 
age of 55 he cannot be compulsorily- 
retired under the new rule which pro- 
vides for such a contingency even on the 
Government servant completing the age 
of 50 years. His case is that he has a 
right to serve till he attains the age of 
55 and that vested right is taken away by 
the application of the new rule. It 
is claimed that the amended rule is not 
retrospective in operation and therefore- 
the petitioner cannot be compulsorily- 
retired under the guise of public interest. 
Any attempt to do so will violate Article 
gr1.of the Constitution of India. As no- 
express reason is given for the compul- 
sory retirement of the petitioner which. 
order was made on 10th January, 1972 
and which is the subject-matter of this. 
writ petition, the petitioner says that by- 
the invocation of Fundamental Rule 56 (j) 
his fundamental right has been affected. 
The text of the order compulsorily retiring- 
the petitioner from service runs as folllws : 


“Whereas the Commissioner of Income-- 
tax, Madras-II (appropriate authority) 
is of the opinion that it is in the- 
public interest to do so: 


Now therefore in exercise of the powers. 
conferred by clause (j) (i) of rule 56: 
of the Fundamental Rules, the Com- 
missioner of Income-tax, Madras-II 
(appropriate authority), hereby gives. 
notice to Sri E. F. Sreshta (name), 
Income-tax Officer (Class II) now 
working as Income-tax Officer VII (5),. 
Madras that he already having attain- 
ed the age of fifty years on the 15th. 
June, 1968 shall retire from service 
with effect from forenoon of the roth 
April, 1972, or, from the date of expiry 
of three months computed from the date. 
of the service of this notice on him,. 
whichever is later”. 


The further contention raised is that the 
respondent who passed the order is not 
the appropriate authority within the 
meaning of the rule and therefore the- 
order is vitiated. 


a. I may here refer to certain documents 


produced before me regarding the quality 
of service rendered by the petitioner. 


488 


The confidential reports on his work 
during 1969-70 disclosed that the peti- 
tioner was more concerned with his com- 
fort and convenience than with his res- 
ponsibilities. The petitioner, no doubt 
was given an opportunity to explain such 
remarks made, but his representations 
were rejected. Even for the subse- 
quent year it was made out that his dis- 
posal was very poor and his performance 
was much belqw average. I am only 
teferring to this for purposes of comple- 
tion. 


In the counter-affidavit the respon- 
dent states that even from the inception 
the petitioner did not give himself up as 
an efficient officer as he did not even 
pass the departmental examination with- 
in the period of probation. He exercised 
his option to be reverted to the non-gazet- 
ted subordinate post as an Income-tax 
Inspector, to which post he was reverted 
from the post of Income-tax Officer with 
effect from 15th October, 1954. It was 
only in July, 1957 the petitioner got 
through his examination and he was 
thereupon promoted as Income-tax 
Officer with effect from 29th November, 
1957. ‘The case of the respondent is that 
the impugned Fundamental Rule 57 ( j) 
(i), as amended in 1969 is a valid one and 
js intended to apply to all Government 
servants who are in Class I or Class IJ 
service or post who have attained 50 years 
of age, irrespective of whether they 
had or they had not entered service prior 
to the amendment, the only conditon 
being that they should have entered 
service before the age of 35. In the 
instant case the petitioner did enter ser- 
vice before such age. The petitioner can- 
not claim any vested ri ht in the service 
because of the unamended rule, and no 
fundamental right of the petitioner is 
affected. As regards the content’on that 
the appropriate authority did not pass 
the impuened order, it is said that as the 
Commissioner of Income-tax, Madras-2, 
to whom at the material time the peti- 
tioner as Income-tax Officer was admit- 
tedly subordinate passed the order, the 
contention that the Commissioner of 
Income-tax, Madras-1, alone had the 
required jurisdiction is not correct. It is 
denied that the order was passed at the 
dictates of the Central Board of Direct 
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Taxes as contended. The compulsory 
retirement having been made in public 
interest and after taking into consideration 
the petitioner’s record and all circum- 
stances having relevance to his service, 
the impugned order is not challengeable 
under Article 226 of the Constitution. 


4. In the light of the above pleadings 
the contentions of the petitioner are that 
by the application of Fundamental Rule 
56 (j) (i) his vested right to be in service 
till he completes the age of 55 is taken 
away wrongfully and therefore there is a 
violation of his fundamental right. The 
oider entails civil consequences and in 
the absence of a due enquiry as contem- 
plated in Article 311 ofthe Constitution 
the entire proceedings resulting in tke 
compulsory retirement of the petitioner 
are void. The order is non-speaking 
excepting to state that it is in public 
interest that the petitioner should step 
down and this by itself is sufficient to 
support the contention that the order 
violates the principles of natural justice. 
Lastly, it is said that the appropriate 
authority has not passed the challenged 
order and therefore it is defective. 


Answering the contentions learned 
Counsel for the respondent says that in 
order to weed out a good deal of dead 
wood in Government organisations and 
to energise its machinery the 
Government is competent to compulsorily 
retire a person after he. attains 
the age of 50 and before the super- 
annuation age if it is in public interest to 
do so and if in the ultimate analysis 
the petitioner has completed the 
prescribed qualifying period of service. 
Fundamental Rule 56 (j) (i) does not 
involve any civil consequences, nor does 
it take away any rights already accrued 
to the petitioner in relation to his past 
services. As three months’ notice is 
given to the petitioner to enable him 
to find other suitable employment no 
benefits are taken away by reason of the 
application of the rule. The constitutional 
validity of the said rule is not open to 
question as it is now settled by pronounce- 
ments made by the Supreme Court. 
As the right given to Governmenj under 
Fundamental Rule 56(/) isan absolute one, 
the only requirement is that the Govern- 
ment should have formed an opinion bona 
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fide thatit'is in public interest to compulso- 
rily retire the Government servant and 
if once that opinion is formed it cannot be 
challenged in a Court of law. As it is 
not the case of the petitioner that such an 
opinion was not formed or the order is 
mala fide: or arbitrary, the petitioner 
is not entitled to succeed. As long a 
there is no stigma attached to the peti- 
toner in the text or content of the order 
the petitioner cannot have any grievance. 


6. The foremost contention rests upon a 
true and ! proper understanding of rule 
56 (j) of the Fundamental Rules applica- 
ble to all Government servants and in 
particular to the Central Government 
servants, | Chapter IX of those Rules, 
under thehead ‘Compulsory Retirement” 
compels every Government servant to 
retire on, the day he attains the age 
of fifty-eight years. There is however an 
exception!in the case of a workman, with 
whom we are not concerned, Funda- 
mental Rule 56 (j) underwent two amend- 
ments, one on 17th May, 1969 and the 
other on 26th August, i969. The rule 
as it originally stood, ran ths: 


“(j) Notwithstanding anything con- 
tained jin this Rule, the appropriate 
authority shall, if it is of the opinion 
that it is in the public interest to do so 
have the absolute right to retire any 
Government servant after he has attain- 
ed the age of fifty-five years by giving 
him notice of not less than three months 
in writing: 

Provided that nothing in this clause 
shall apply to a Government servant 
refe to in clause (c) who entered 
Government service on or before 23rd 
July, 1966 and to a Government servant 
referred toin clause (f);”. 


The rule! as finally amended has -been 
extracted’ in page 2 of this judgment. 
Applying'this rule, the appropriate autho- 
rity called upon the petitioner to retire 
on 10th April, 1972 or from the date of 
expiry of three months from the date of 
the service of the challenged order which- 
ever is later. The sheet-anchor of the 
petitioner’s case is that as the order 
is non-speaking and as it is said to be based 
on public interest though it is not, his 
vested right to continue in service till 
he attains the age of 55 years has been 
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taken away and he is therefore challeng- 
ing the order basically attacking the regu” 
larity, legality and propriety of Funda- 
mental Rule 56 (j). The foremost point 
urged is that according to the conditions 
of service annexed to the class to which 
the petitioner belongs there cannot be a 
premature determination or snapping 
of such service without a due enquiry 
under Article 311 of the Constitution of 
India and even though the order pur- 
ports to be one directirig the petitioner 
to retire compulsorily in public interest 
there cannot be any escape in the adop- 
tion and application of the rule of proce- 
dure mandatorily prescribed in Article 
31r of the Constitution. 


7. A Government servant on entry into 
Government service acquires a status 













the servant is indisputable. 
to retain such a status and in consequen 
the privilege to occupy the post is the 
fore subject to rules made by the appro 
priate authority, which includes the fixin 
up of the age of superannuation and rules 
regarding compulsory retirement in publi 
interest prior to the attainment of the 
of superannuation. If the appropria 
authority, in the interest of public adminis 
tration, is of the opinion that a particul 
Government servant should shed hi 
status in the interest of the public an 
the public exchequer, then such subjectiv 
satisfaction of the authority, which could 
be found by piercing through the veil o 
secrecy attached to public records, canno 
be the subject-matter of an independen 
adjudication by another authority includ- 
ing a Court, and such a scrutiny has to b 
normally avoided once again in the inte 
rests of the public. As it is expected tha 
public authorities would act on sufficien 
material seen and weighed by them before 
they decide to divest the status of a Govern- 
ment servant and direct him to compul- 
sorily retire in public interest, judicia 
review has discretely kept itself out of a 
penetration or a further probe into th 
record to find whether the action was 
justified or reasonable. It may be that in, 
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exceptional cases where mala fides is 
alleged and prima facie established the 
Courts may be inclined to undertake such 
an enquiry and test the reasonableness or 
otherwise of the decision subjectively taken 
by the appropriate authority. No such 
cause has been shown in the instant case. 
Excepting for a bare allegation that the 
action is motivated, there is nothing to 
show that there has been a mala fide exer- 
cise of authority by the appropriate autho- 
rity. As a matter of fact, sufficient 
material has been placed before me to 
show that there was cogent material 
available to the appropriate authority to 
act in the manner it did. The personal 
files in which confidential remarks have 
been made on the turnover of the peti- 
tioner were by me and obviously 
this was at the background of the mind 
of the appropriate authority when it 
acted for public good and directed the 
petitioner to compulsorily retire under 
the challenged order. I am therefore 
satisfied that on the merits, the petitioner 
cannot complain that there has been an 
unreasonable snapping of his chain of 
Government service and that was done 
mala fids by the appropriate authority. 


8. The other question is whether action 
taken in the name of public interest is 
susceptible to the mandatory prescrip- 
tions in Article 311 of the Constitution and 
whether the particular Government ser- 
vant who is the target of such a procedure 
should be given an opportunity before 
action is taken directing him to compul- 
sorily retire. This leads me on to the 
main problem in the case, namely, 
whether Fundamental Rule 56 (j) could 
ever be availed of without prong 
the subject through the mill and principle 
contained in Article 311. 


g. It is by now accepted that when in 

ublic interest a Government servant is 
compulsorily asked to retire prior to his 
attaining the age of superannuation, the 
subject-matter need not’be channelised 
through the specific procedure prescribed 
in Article 311 of the Constitution of India. 
The primordial ingredient embedded in 
Article 311 is to ensure against arbitrary 
and capricious exercise of power by 
persons in authority to terminate the 
services of a Government servant without 
affording him a reasonable opportunity 
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to explain away the charges levelled 
against him which is the basis on which 
such termination of service is generally 
made. The process envisaged in Article 
311 satisfies at every possible stage com- 
prehended therein the essential principles 
of natural justice. A fair opportunity, a 
full enquiry and a fair hearing, are all 
the insignia of a fair process. These ar 
the elements which are well set in th 
procedure prescribed in Article 311. In 
the case of a compulsory retirement where 
a period of qualifying service or the outer, 








the appropriate authority before it acted 
and if such material would reasonabl 
prompt a person to issue an order of com- 
pulsory retirement, then all these elemen 
outweigh the requirement of an enqui 
contemplated in Article 311 of the Consti 
tution. Itshould however be remembere 
that if in a case where a Governmen 
servant is asked to compulsorily retire, 
he is accused of something and such 
accusation is the foundation ‘for action, 
then it is not permissible to circumven 
Article 311 and seek the substituted aid 
of Fundamental Rule 56 (j) to compe 
such a Government servant to retire. As 
long as the order of compulsory retirement 
does not cast an aspersion, on the conduct 
of the Government servant and if it is 
passed solely in public interest and if the 
conclusion is arrived at on available 
material on record though not disclosed 
ex facie in the order, then such an order of 
compulsory retirement hastobe upheld. 
The above observations are to be gathered 
from the various decisions of the Supreme 
Court which had occasion from time to 
time to steer clear of the so-called preju- 
dice which a person who is asked to com- 
pulsorily step down from Government 


11) 


service might suffer as there would not 
be the usual rigmarole of an enquiry 
against him as visualised in Article 311 of 
the Constitution. 

10. In State of Bombay v. Saubhagchand 
M. Doshi}, the Supreme Court laid dewn 
as it were the basic proposition in such 
circumstances. In that case, rule 165-A 
of the Bombay Civil Services Rules, which 
were adopted by the State of Saurashtra, 
came up for consideration. The material 
part of the rule ran thus: ' 


“Government retains absolute right to 
retire any Government servant after he 
has completed 25 years qualifying ser- 
vice or'5o years of age, whatever the 
service without giving any reason, and 
no claim to special compensation on 
this account will be entertained. i 

right will not be exercised except when 
it is in the public interest to dispense 
with the further services ofa Govern- 
ment servant such as on account of 
inefficiency or dishonesty.’’ 


Venkatarama Iyer, J., speaking for the 
Bench, observed: i 


“The said rule empowered the Govern- 
ment to terminate the services of an 
officer without assigning any reason, if 
he had completed the age of 50. The 
rule would be ultra vires only if compul- 
sory retirement of the person be below 
the age of 50 peed under the rule or 
if the order for retirement amounts to 
one ofdismissal or removal from service; 
it would be so only if the order is a 
punishment laid on the servant for 
misconduct and it is penal in charac- 
TOT a ae oa aa e ae 


Compulsory retirement is-not a form 
of punishment and involves no such 
penal consequence.”’ 


The principle which’ the learned Judge 
evolved in that decision was that questions 
which normally would relate to cases of 
dismissal.or removal, 


“could arise only when the rules fix 
both an age for superannuation and an 
age for compulsory retirement and the 
services'of a civil servant are termina- 
ted between these two points of time. 


x, 1958 S.G.R. 5yt: 1 §,C.J. 
ALR. 1957 8.0. fon” 993 J 








161: 
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But where there is no rule fixing the age 
of compulsory retirement, or if there is 
one and the servant is retired before 
the age prescribed therein, then that can 
be regarded only as dismissal or removal 
within Article 311 (2)’’. 
The next decision on which strong reliance 
was placed by the learned Counsel for the 
petitioner is the one reported in Moti 
Ram Deka v. North-East Frontier Railway. 
That was a case where the Railway 
Administration was authorised to termi- 
nate the services of all the permanent 
servants to whom the Rules apply merely 
on giving notice for the specified period, 
or on payment of salary in lieu thereof. 
This was held by the Supreme Court to 
amount to removal of the servants in 
question and “the termination of the 
permanent servants’ tenure is no more 
and no less than their removal from service 
within Article 311 and so, Article 311 (2) 
must come into play in respect of such 
cases.’ Learned Counsel however drew 
my attention to the observations of Subba 
Rao, J., as he then was, which could be 
extracted for ready reference: 


“Once that principle is accepted the 
cases dealing with compulsory retire- 
ment before the age of superannuation 
cannot also fall outside the scope of 
Article 311 of the Constitution. Age 
of superannuation is common to all 
permanent civil servants; it depends 
upon an event that inevitably happens 
by passage of time, unless the employee 
dies earlier or resigns from the post. It 
does not depend on the discretion of the 
employer-or the employee; it is for the 
benefit of the employee who earns a 
well-earned rest with or without pen- 
sionary benefits for the rest of his life; 
it has by custom and by convention, 
become an inextricable incident of 
_ Government service; and it is an inci- 
dent of a permanent post. Notwith- 
standing the rule fixing an age of super- 
annuation, a person appointed to such 
a post acquires title to it. The same 
cannot be said of a compulsory retire- 
ment before the age of superannuation. 
It is not an incident of the tenure; it 
does not work automatically; it is a 
mode of terminating his employment at 





1. (1964) 5 S.C.R. 683: AIR. 1964 5,C. 
60 
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the discretion of the appointing autho- 
rity. In effect, whatever may be the 
phraseology used in terminating the 
services of a Government employee, it 
is punishment imposed on him, for it 
not only destroys his title but also 
inevitably carried with it a stigma. 
Such a termination is only dismissal 
or removal within the meaning of 
Article 311 of the Constitution.” 


It should however be remembered that 
Subba Rao, J. as he then was, was pro- 
nouncing this dicta in the facts and cir- 
cumstances of that case wherein the rule 
authorised the termination of the services 
without assigning any reason and without 
an enquiry by giving the permanent 
Government servant a notice or payment 
of salary in lieu thereof. It was in 
that context he was dealing with the sub- 
ject of compulsory retirement and not in 
the light of the present rule with which 
we are concerned. 


rı. Asa matter of fact, this decision has 
been sufficiently explained away in the 
later decision of the Supreme Court. In 
Gurdso Singh Sidhu v. State of Punjab} the 
Supreme Court had to consider the vires 
of a rule, the relevant portion of which is 
set out below: 


“Provided further that Government 
retains an absolute right to retire any 
Government servant after he has com- 


“It is hardly necessary to emphasise 
that for the efficient administration of 
the State, it is absolutely essential that 
permanent public servants should enjoy 
a sense of security of tenure. The safe- 
guard which Article 311 (2) affords to 
permanent public servants is no more 
than this that in case it is intended to 
dismiss, remove or reduce them in rank 
a reasonable opportunity should be 
given to them of showing cause against 
the action proposed to be taken in regard 
to them. It seems that only two excep- 
tions can be treated as valid in dealing 
with the scope and effect of the pro- 
tection afforded by Article 311 (2). 
If a permanent public servant is asked 
to retire on the ground that he has 
reached the age of superannuation 
which has been reasonably fixed, Arti- 
cle 311 (2) does not apply, because such 
retirement is neither dismissal nor remo- 
val of the public servant, If a perma- 
nent public servant is compulsorily 
retired under the rules which prescribe 
the normal age of superannuation and 
provide for a reasonably long period of 
qualified service after which alone com- 
pulsory retirement can be ordered, that 
again may not amo nt to dismissal or 
removal under Article 311 (2) mainly 
because that is the effect of a long series 
of decisions of this Court”. 


pleted ten years qualifying service with- 
out giving any reason and no claim to 
special compensation on this account 
will be entertained. This right will 
not be exercised except when it is in 
public interest to dispense with the 
further services of a Government ser- 
vant such as on account of inefficiency, 
dishonesty, corruption or infamous con- 
duct.” 


Whilst upholding the right of a State to 
compulsorily retire a permanent public 
servant after fixing the proper age of 
superannuation, the Supreme Court felt 
that another rule giving the power to 
the State to compulsorily retire a perma- 
nent public servant at the end of 10 years 


It therefore follows that if the period 
of superannuation fixed is reasonable or 
the alternative qualifying period of service 
is equally reasonable then Courts have 
uniformly taken the view that the appro- 
priate authority has the power to compul- 
sorily retire a public servant if in its opi- 
nion public interest demands that it 
should so act and decide. 


1g. I may immediately refer to a deci- 
sion in R.L. Butail v. Union of India}. 
That was also a case which arose under 
Fundamental Rule 56 (j) as amended by 
the Sixth Amendment. The petitioner 
there was compulsorily retired under 
Fundamental Rule 56 (j) at the age of 
55. When such an order was challenged 
the Supreme Court said: 


of his service cannot be treated as falling 
outside Article 311 (2). In that context 
the learned Judges said: 


> S. . 587: .0.J. : 
‘ie Sa ee 


“That Fundamental Rule 56°(j) in 
express terms confers on the appro- 





1, (1970) 2 S.0.C, 876. 


in 


priate authority an absolute right to 
retire a Government servant on his 
attaining the age of 55 years if such 
authority is of the opinion that it is 
in public interest so to do. If that 
authority bona fide forms that opinion, 
the correctness of that opinion cannot 
be challenged before Courts.” 


No doubt, in T.C. Shivacharana Singh v. 
State of Mysore}, the qualifying service 
Period was 25 years and the age of super- 
annuation was 50 years. In our case the 
qualifying service is 15 years. The fixa- 
tion of the period of qualifying service is a 
matter within the discretion and power of 
the rule-making authority and it cannot 
be said that a analifving service of 15 
years is an unreasonable period for the 

ination of the quality of services 
of a public servant if bona fids it is felt 
at the end of such périod that his conti- 
nuance would be a drain on public funds 
and that in public interest he should step 
down. In fact, the ratio in R.L. Butai v. 
Union of India, followed the decision in 
Union of India v. Gol. F.N. Sinka?. The 
Supreme’ Court in the latter case said: 


“If that authority bona fide forms that 
opinion, the correctness of that opinion 
cannot be challenged before Courts. It 
is open to an aggrieved party to contend 
that the requisite opinion has not been 
formed or the decision is based on colla- 
teral grounds or that it is an arbitrary 
decision.” 


In the instant case it has not been shown 
that any such opinion has been formed and 
considerations other than relevant prom- 
pted the authority to pass the order or 
the decision was the result of caprice. 
Finally, the principle in this decision may 
be summarised thus: No rule should confer 
an absolute authority to retire a Govern- 
ment servant compulsorily unless in the 
generality of the provisions there is a 
provision fixing an outer limit as to the 
age of superannuation which appears to 
be reasonable and that the Government 
ervant was compulsorily retired under 
the rules which prescribed not only such 
normal age of superannuation but also 
made a provision for a reasonably long 


1, ALR. Sear te 
2, (1970) 2 S.C.C. 876. 
3. es 2 3.G.Q. 458. 
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period of qualifying service after whi 
alone compulsory retirement could be 
ordered. 


xg. All the above cases were reviewed 
in the later case of the Supreme Court in 
Union of India v. F.N. Sinkat. The Supre- 
me Court was noticing Fundamental 
Rule 56 (j) as amended and as is applied 
in this case. Hegde, J., speaking for the 
Peoc forcibly laid dowp the proposition 
us: 


“Where an appropriate authority bona 
fide forms the opinion that a Govern- 
ment servant be retired in public 
interest, he can pass an order of com- 
pulsory retirement. Thatopinion cannot 
be challenged before Courts. Nor does 
Rule 56 (j) require that an opportu- 
nity to show cause against compulsory 
retirement must be given. Order of 
compulsory retirement can be challen- 
ged only on the ground that either the 
requisite opinion was not formed or 
that the order was passed arbitrarily 
or on collateral grounds. 


Fundamental Rule 56(j) holds the bala- 
nce between the rights of the individual 
Government servant and the interests 
of the public. While a minimum ser- 
vice is guaranteed to the Government 
servant, the Government is given power 
to energise its machinery and make it 
more efficient by compulsorily retir- 
ing those who in its opinion should not 
be there in public interest. Compul- 
sory retirement involves no civil conse- 
quences. Rule 56 (j) is not intended 
for taking any penal action against the 
Government servants, That rule merely 
embodies one of the facts of ‘pleasure 
doctrine’ embodied in Article 310 of 
the Constitution.”’ 


In Dr.N.V. Puttabhatta v. State of Mysore*, 
the same principle has been reiterated by 
the Supreme Court. 


14. Thus it is seen that when the con- 
fidential reports of a public servant poses 
certain situations wherein a reasonable 
person could not and subjectively opine 


tr. (1971) 1 S.C.J. 655 : (1971) 1 S.C.R. 791 : 
ALR. 1971 S.G. 40% 

: (1972) 1 S.G.W.R. 952: ALR. 1972 S.C, 
2185. 
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for himself that in order to energise public 
machinery it would not be conducive 
to keep on such Government servant any 
more in service, then he cannot opine aud 
decide ʻo the effect that such public servant 
should compulsorily retire. The qualify- 
ing service prescribed under Fundamental 
Rule 56 (j), has already been seen by the 
Supreme Court and upheld by it in Union 
of India v. J.N. Sinka’, The outer peri- 
phery of the age of superannuation is 
equally reasonable. It cannot be said 
that the challenged order was passed on 
extraneous considerations or out of malice 
or captice: The order therefore has to 
be upheld. 


15. Though it is contended that Funda- 
mental Rule 56 (j) is not retrospective, 
that question was not argued before me. 
The other contention which has’ to be 
considered is whether the Commissioner 
of Income-tax, Madras-2, had the juris- 
diction to pass the order. Under section 
5, (2) of the Indian Income-tax Act, 1922 
Commissioners of Income-tax are appoin- 
ted by the Central Government and their 
functions are allocated by the Central 
Board of Revenue and if by directions two 
or more Commissioners of Income-tax are 
assigned the same area or the same persons 
or classes of ns and are asked to 
perform their functions in respect of such 
areas, they shall have concurrent juris- 
diction subject to any orders which the 
Central Board of Revenue may make for 
the distribution and allocation of work 
to be performed. Under section 117 (2): 


“The Commissioner may, subject 
to the rules and orders of the Central 
Government regulating the conditions 
of service of persons in public services 
and posts, appoint as many Income-tax 
Officers of Class II Service and as many 
Inspectors of Income-tax as may be 
sanctioned by the Central Government.”’ 


“Appointing Authority” has been defined 
in The Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1957. 
In rule 2 (a) therein “Appointing Autho- 
rity’ has been defined and in the Schedule 
appearing in Part II of the said Rules the 
Commissioner of Income-tax is te app- 
ointing Authority for Class II Olficers in 
Income-tax Service. ‘Appropriate Aut- 


t. (1971) 1 8.QJ. 655 : ALR. 1971 8.G. 40, 
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hority ”? for compulsory retirement in 
Fundamental Rule 56 (j) is the 


‘Appointing Authority’. Ths Commis- 
sioner of any ee Madras-2, 
comes within the meaning of 


section 5 (2) of the Indian Income-tax 
Act, 1922, which is carried forward even 
under the new Act and even under rule 
2 (a) of the Central Civil Services (Classi- 
fication, Control and Appeal) Rules, 1957, 
referred to above. It cannot be denied 
that the Income-tax Officer is subordi- 
nate to the Commissioner of Income-tax- 
For purposes of administrative conveni- 
ence, certain notifications have been 


- issued allocating jurisdiction as between 


the three Commissioners who were func- 
tioning then in Madras. Under one such 
notification the Commissioner of Income- 
tax, Madras-2 is empowered to be in 
charge of the work of Income-tax Officers 
within his jurisdiction. In particular, 
under notification No. S. C. 1714 dated 







therefore follows that the Commission 
of Income-tax, Madras-2, who is the res 
pondent in this writ petition, had th 
requisite jurisdiction to compulsorily retir 
the petitioner who was within his juzisdic- 
tion under his control. It may be that the 
Commissioner of Income-tax, Madras-1, 
might have had concurrent jurisdiction 
along with the Commissioner who passed 
the impugned order, Concurrence o 

jurisdiction envisages existence of jurisdi 

tion in both the parties in whom such 
concurrent jurisdiction is vested. In 
Arukul Chandra Mondal v. Commissioner of 
Incomse-tax, West Bengal’, an order passed 
by the Commissioner of Income-tax, 
Calcutta, was challenged on the ground 
that the petitioner therein was appointed 
originally by the Commissioner of Income- 
tax, West Bengal, and that therefore the 
order was violative of Article 311 (1) of 
the Constitution. “The Court held in that 
case that the Commissioner of Income-tax, 
Calcutta, is not an officer subordinate in 
rank to the Commissioner of Income- 





1, AIR. 1962 Cal. g, 


il] 


tax, West Bengal, within the mean- 
ing of Article grr (1). The peti- 
tioner therein was originally appoint- 
ed by the Commissioner of Income-tax, 
West Bengal, but was subsequently 
- transferred to the Calcutta charge where 
the head office and the head of depart- 
ment was the Commissioner of Income- 
tax, Calcutta. It was held that the order 
passed by the latter did not contravene 
Article 311 (1) as he was the proper autho- 
rity to pass the order of dismissal. That 
proceedings involving compulsory retire- 
ment not being one equatable to proceed- 
ings whereunder a Government servant 
is intended to be punished it is not neces- 
sary that the appropriate authority should 
apply the procedure enjoined by Article 
git of the Constitution. .Our Court in 
Shankar Rao v. Government of Indiat, held 
that it is not necessary to give the Govern- 
ment servant who is asked to compulsorily 
retire a reasonable opportunity of making 
a representation as to why he order 
should not have been passed. In fact, 
“the point. was conceded by the petitioner 
in that case. Even so, after the notifica- 
tion referred to above, made on 31st May, 
1966 the petitioner herein wis undoubt- 
edly under the charge and control of the 
Commissioner of Income-tax M tdr.is-2 
who h:d co-ordinate jurisdiction with the 
Commissioner of Income-tax, Madras-1 
who no doubt issued the order of appoint- 
ment. But at the time when the 
challenged order was passed, the Com- 
issioner ‘of Income-tax, Madras-2, was 
the appropriate authority within the mean- 
ing of law and therefore the challenged 
order cannot be impugned under any 
provision of law. p 







16. The petitioner therefore is not enti- 
tled to a writ of certiorari to quash the 
order of the respondent dated roth Janu- 
ary, 1972, as the order does not suffer 
from any apparent error or any other error 
of law; nor can it be said that the and 
respondent had no jurisdiction to pass the 
same. The writ petition is> therefore 
dismissed.. There will be no order as 
to costs. , ý 


V.K. 





Petition dismissed. 





1, (1971) 1 MLJ. 302. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


ae . M. Ismail and S. Natarajan, 


Venkatesan alias Padmanabhan 
‘ .» Appsllant* 


U. 


Neelayathakshiammal and others, 
: .-» Respondents. 


Hindu Law—Joint family property—Minors 
—Alisnation of suit property by uncle as guar- 
dian of minors—Minors attaining majority— 
Suit by younger brother to set aside alienation 
within 3 years of his attaining majority—No 
suit by elder brother who was manager of joint 
Samily—Suit by younger brother whether barred 
by “limitation—Limitation Act (IX of 1908), 
section 8. 


D and V were brothers and minora. 
Their uncle B sold the suit pro- 
perties in 1945 on behalf of himself, his 
son and as ian of his‘ nephews D 
and V. D and V attained majority and 
constituted a joint family. D as elder 
brother was manager of the joint family. 
In 1962, V filed a suit for partition and 
separa e possession of his share in the suit 
properties after setting aside the aliena- 
tion. This suit was within 3 years of his 
attaining majority. However, D had not 
instituted any suit for setting aside the 
alienation within the period of limita- 
tion. On the question of limitation, 


Held, D as manager of the joint family 
consisting of himself and V should have 
instituted a suit within a period of three 
years of his attaining majority, as provi- 
ded in section 8 of the Limitation . Act, 
since adverse possession commenced from 
the date of alienation, and he having 
failed to do so, the suit was barred by 
limitation even with reference to V. 


[Para 13.] 
Cases referred to :— = 
Kandasami Asari v. Somaskanda Ela Nidhi 
Limited, through tts Secretaries, Chidambaram 
Chettiar and another, (1912) 1.L.R. 35 Mad. 
177: 20 M.L.J. 371 : 5 1.C. g22 ; Subba 
Goundan and another v. Krishnamachari. and 


* Appeal No. 960 of 1966. ` 24th April, 1973- 
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others, 1.L.R. (1922) 45 Mad. 449: AIR. 
1922 Mad. 112: 42 M.L.J. 372; Amirtha- 
linga Thevan v. Arumuga Ambalagaran and 
others, 28 L.W. 634: A.I.R. 1928 Mad. 
986; Raghubaachmant Prasad Narain Singh 
v. Ambica Prasad Singh (dead) by his legal 
representatives and others, A.I.R. 1971 S.C. 
778: (1971) a S.C.R. 251; Maddali Vis- 
weswara Rao v. Madala Surya Rao and others, 
(1936) I.L.R. 59 Mad. 667: 70 M.L.J. 
360; Doraiswami Serumadan and another v. 
Nondisami Salwah and four others, 1.L.R. 
(1915) 38 Mad. 118: 25 M.L.J. 405; 
Subramanyam v. Venkataraman and others, 
(1971) 2 M.L.J. 323: A.I.R. 1972 Mad. 
3: 84 L.W. 766; Natarajan and another v. 
Gounder and others, (1963) 1 
M.L.J. 81; Sarda Prasad and others v. 
Lala Fumna Prasad and others, A.I.R. 1961 
S.C. 1074: (1960) 3 S.C.R. 875: (1962) 
2§.C.J. 631: (1963) 1 An.W.R. (S.C.) 11: 
1963 M.L.J. (S.C.) 11, 
Appeal against the decree of the Court 
of the Subordinate Judge (Principal) of 
Cuddalore in Original Suit No. 94 of 
1963. 
D. Ramaswami Ayyangar and R. Krishna- 
machari, for Appellant. 


Karumana 


V. Syamalam and M.R. Narayanaswami, 
for Respondents. 


The Judgment of the Court was delivered 
by 


Ismail, .—The plaintiff in O.S. No. 94 of 
1963 on the file of the Court of the Subor- 
dinate Judge of Cuddalore is the appellant 
herein. One Govindaraja Goundar had 
three sons by name Bhoovarahaswami, 
Dhanapal and Janardhana. Dhanapal 
died in 1944 leaving behind his widow 
the third defendant, and two sons, fourth 
defendant and the plaintiff. Janar- 
dhana also died leaving behind his widow 
the 5th defendant, as well as the only son, 
the sixth defendant in the suit. Bhoova- 
rahaswami sold the suit properties under 
Exhibit B-1 dated 27th January, 1945 
to one Natesa Iyer for Rs. 19,000. That 
deed was executed by Bhoovarahaswami 
for himself, as father and guardian of his 
son, the second defendant, and as guardian 
of his nephews, the fourth defendant, the 
plaintiff and the sixt! defendant, who were 
all minors on the date of Exhibit B-1. 
After this the third defendant as the next 
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friend ofthe plaintiffand the fourth defen- 
dant instituted O.S. No. 81 of 1950 on the 
file of the District Court, South Arcot, for 
partition of the family properties. The 
plaint in that suit showed the suit pro- 
perties in the present suit as “F”? schedule. 
A certified copy of that plaint has been 
marked as Exhibit B-2 in these proceed- 
ings. After a preliminary decree, final 
decree was passed as evidenced by 
Exhibit B-g dated 2nd February, 1953. 
This final decree did not deal with the 
suit properties at all, while the other 
properties were divided and allotted to the 
respective branches. The family pro- 
perties were allotted to different branches 
and as far as Dhanapal’s branch is con- 
cerned, the allotment was made jointly 
in favour of the plaintiff as well as the 
fourth defendant in the present suit. It 
was thereafter that the present suit was 
instituted for partition and separate pos- 
session of the appellant’s one-sixth share 
in the suit properties after setting aside 
the sale deed dated 27th January, 1945» 
as not binding on his one-sixth share in 
the properties comprised therein and for 
recovery of mesne profits. His case was 
that there was no justifiable necessity, 
pressure or danger on the estate which 
warranted or justified the alienation; 
that there were no debts which demanded 
immediate settlement or discharge; that 
the executant of the document namely 
the senior paternal uncle of the appellant 
had acted to the detriment and prejudice 
of the junior members of the family, parti- 
cularly the sons of the deceased brothers; 
and that therefore the sale was not justi- 
fied. His further case was that any consi- 
deration that might have been received 
by Bhoovarahaswami was for his own 
independent and personal use and the 
alienation cannot bind the junior mem- 
bers of the family inclusive of the appel- 
lant. According to the appellant, the 
claimant under the document, ‘namely 
Natesa Iyer had knowledge of the exist- 
ence of the junior members, particularly 
the appellant, and had knowledge that 
the transfer was not for any legal neces- 
sity. With regard to limitation, the 
appellant has stated in the plaint itself 
that he was born on gist August, 1941, 
as evidenced by the extract from the 
Registrar of Births and Deaths main- 
tained by the Villupuram Municipality 


ay 


and the suit was instituted within three 
years of the date of his attaining majority 
and that therefore the suit is in time 
under Article 44 of the Indian Limitation 
Act, though the alienation was in 1945. 


g. The alienee under Exhibit B-1 having 
died, his widow and children were implea- 
ded as parties to the suit. Their case 
was that the alienation was binding on all 
the members of the coparcenary and in 
particular on the appellant and that in any 
event the.suit was barred by limitation. 
They also ~ ut forward a case that the appel- 
lant ought to have insisted upon partition 
of the suit properties in O.S. No. 81 of 
1950 itself, after impleading the alience 
as a party and the appellant not having 
done so, the right of the alienee under 
Exhibit B-1 to have the suit properties 
allotted to the share of Bhoovarahaswami 
in a general partition of all the properties 
had been taken away and that conse- 
quently the appellant was not entitled to 
institute the present suit for partition. 
They also contended that the suit was also 
barred under Order 2, rule 2 of the 
Code of Civil Procedure. 
g. On these pleadings, the trial Court 
framed the following issues: 

“1, Whether the sale deed dated 27th 

January, 1945 was for purposes bind- 

ing on the minor plaintiff ? 

2. Whether the plaintiff’s claim is in 

time? : 

3. Whether the suit is barred under 

Order2, 1ule2 of the Code of Civil 

Procedure ? 

4. Whether the suit is not maintain- 

able and whether the plaintiff is not 

entitled to any relief, for all or any of 

the reasons set forth in para. 7 of 

7th defendant’s written statement ? 

5. Whether the 7th defendant’s 

husband has effected any improvements 

and if so what amount is due to him 

therefor ? 

6. Whether the defendants 2, 5 and 6 

are not necessary parties to the suit ? 

7..-To what relief, if any, are parties 

entitled ?”’ 
The following additional issues were 
framed on 7th January, 1965: 

“8, Whether the will set up by the 13th 

defendant is true, valid and executed in 

a sound disposing state of mind ? 

63 
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g. Whether the suit is in time ?” 


. It may be mentioned in this context 
that the 13th defendant claimed to be an 
executor appointed under a will said to 
have been executed by the deceased 
Natesa Iyer on 23rd September, 1941. 
It is this claim which necessitated the 
framing of the additional issue, namely, 
issue No. 8, However, before the trial 
Court, both the defendants 7 and 15 filed 
a joint memo. on 4th March, 1966 stating 
that the truth and validity of the will 
propounded by the 13th defendant could 
be decided in the suit filed by the 7th 
defendant against the 13th defendant and 
others and need not be gone into in this 
suit and that both of them would jointly 
contest the present suit. Consequently, 
the issue regarding the alleged will said 
to have been executed by Natesa Iyer 
was not gone into in the present suit. 
With regard to the other issues, the learn- 
ed Principal Subordinate Judge held 
that the sale deed, Exhibit B-1 was fully 
supported by consideration. However, 
his conclusion was that the properties had 
been undervalued and that the sale itself 
was not binding on the joint family. But 
on the technical grounds raised by the 
defendants in the suit, the -learned 
Principal Subordinate Judge agreed with 
the contentions of the defendants, namely, 
that the suit was barred by limitation as 
well as under Order 2, rule 2, Code of 
Civil Procedure. It is in this view that 
the trial Court dismissed the suit. Hence, 
the present appeal by the plaintiff in the 
suit. i 


5. The only points that were argued 
before us by the learned Counsel for the 
appellant were the question of limitation 
as well as the finding of the trial Court 
that the suit was barred under Order, 2, 
rule 2, Code of Civil Procedure, and the 
failure of the appellant to include the suit 
properties in O.S. No. 81 of 1950 after 
impleading the alienees as a party and have 
them partitioned in that suit itself. In 
view of the conclusion we have come to on 
the question of limitation, it is unneces- 
sary for us to consider the maintainability 
of the suit on the o her grounds contended 
for by the defendants and accepted by 
the trial Court. ; 


6. As far as the question of limitation is 
concerned, Mr. D. Ramaswami Iyengar, 
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learned Counsel] for the appellant, con- 
tended that the suit was not barred by 
limitation, in view of the fact that the 
alienation under Exhibit B-1, was void 
and therefore could be ignored and that 
consequently the appellant was entitled 
toins‘itute a suit straightaway for partition 
of the properties. As against this case of 
the appellant, the case of Mr, M. R. Nara- 
yanaswami, learned Counsel for the con- 
testing respondeht, is that an alienation 
by a manager of a joint family which is not 
justified by necessity is only voidable and 
continues to be valid till it is repudiated 
and set aside and therefore the appellant 
is bound to sue for setting aside Exhibit 
B-1, and if so, since the appellant’s elder 
brother, namely, the fourth defendant, 
who had already attained majority, had 
not taken any steps to have the alienation 
set aside and the properties recovered, 
the present suit is’ barred by limitation 
having regard to section 7 of the Limita- 
tion Act. Mr. Ramaswami Iyengar, 
countered this contention of Mr, M. R. 
Narayanaswami, by putting forward 
an argument that such a sale deed is totally 
void and not voidable and therefore it 
need not be set aside and can be simply 
ignored by a person like the appellant; 
that consequently section 7 of the Limita- 
tion Act is not attracted and that there- 
fore the suit is not barred by limitation. 


7. We may mention that the plaintiff- 
appellant himself has relied on Article 44 
of Schedule I to the Limitation Act, 
1908, in his plaint and contended that 
since he instituted the suit on 29th August, 
1962, that is, within the period of three 
years of his attaining majority, the suit 
is within the period of limitation. The 
plaint also valued the suit as if it is one 
for cancellation of the document, Exhibit 
B-1, to the extent of the appellant’s one- 
sixth share in the properiies in question 
and also prayed for setting aside and can- 
celling the said document, Exhibit B-1, 
if it was necessary. However, | Mr. 
Ramaswami Iyengar, contended that not- 
withstanding this stand iaken by the 
appellant in his plaint, the appellant is 
‘entitled to argue that it is not necessary 
for him to sue for setting aside the sale and 
therefore he could ignore the sale and 
institute a suit straightaway for partition. 
It is not necessary for the purpose of this 
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appeal to decide this controversy, in view 
of the conclusion-we have come to on the 
application of section 7 of the Limitation 
Act. Equally it is not necessary for the 
disposal of this case to go into the contro- 
versy -whether - the alienation, Exhibit 
B-1, executed by Bhoovarahaswami was 
only void or voidable. 


8. In Kandasami Asari v. Somaskanda 
Ela Nidhi Ltd., through its Secretaries, 
Chidambaram Chettiar and another!, a Bench 
of this Court (Benson and Krishnaswami 
Ayyar, JJ.) has held that an alienation 
by a manager without justifiable necessity 
is void as regards the shares of the other 
members of the family and where such 
necessity exists, it is valid in its entirety. 


9. In Subba Goundan and another v. Krishna- 
machari and others*, another Bench of 
this Court (Kumaraswami Sastri and 
Devadoss, JJ.) held: . 


“In the case of sales by a father or mana- 
ging member of the joint family for 
alleged necessity, we think the sale 
will be good till avoided, as it is open 
to the other co-parceners to affirm 
the transaction. The position of such a 
purchaser cannot be worse than that of 
a purchaser from a widow without legal 
necessity, in whose case it has been 
held that the sale is good till repudiated 
by the reversioners. We respectfully 
dissent from the view taken by Krishna- 
swami Ayyar, J., in Kandasami Asari v. 
Somaskanda Ela Nidhi, Ltd.1, that a sale 
without necessity is incapable of ratifi- 
cation by the other co-parceners ’’. 


In Amirthalinga Thevan v. Arumuga Ambala- 
garan and others*, another Bench of this 
Court (Ramesam and Thiruvenkata- 
chariar, JJ.) adopted as correct the follow- 
ing observations of this court in Kandasami 
Asari v. Somaskanda Ela Nidhi Ltd., through 
its Secretaries, Chidambaram Chettiar and 
another 1; 


“It has invariably been accepted as a 
sound canon of the Hindu Law that 





1. (1912) I.L.R. 35 Mad. 177: 20 MLJ, 
97135 I.G. 922. E À 

2. tiga) I.L.R. 45 Mad. 449: 42 M.LJ, 
372: ALR. 1922 Mad, 112. 

3. 28 L.W. 634 : ADR. 1928 Mad. 986, 
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where the alienation is not for justifi- 
able necessity it is void as regards the 
shares óf the other members of the 
family and where such necessity exists 
it is valid in its entirety. It has never 
been suggsted that the alienation by 
the manager is only voidable where it 
is not for, justifiable necessity ”. 


Having expressed their agreement with 
the above statement of law, the Bench 
proceeded to explain away the decision 
of the other Bench of this Court in Subba 
Goundan and another v. Krishnamachari and 
others, After extracting the above passage, 
the Bench stated: : 
“If I understand aright it is not this 
proposition in Kandasami Asari v. 
Somaskanda Ela Nidhi Ltd.? that the 
learned. Judges in Subba Goundan v. 
Krishnamachari1, dissent from but a 
different proposition viz., that a sale, 
without necessity is incapable of ratifi- 
cation by the other co-parceners. On 
that question it may. be observed that 
though such an alienation is void at the 
outset, it is still open to the.other co- 
parceners to validate it by their ratifi- 
cation if they are competent to do so”’. 
We may, with respect, point out that the 
learned Judges have. really dissented 
from the decision of the Bench in Subba 
‘Goundan and anothsr v. Krishnamachart and 
others!, though they purported to explain 
away that decision. It is impossible to 
understand as to how a transaction which 
is void at the outset could.be ratified at 
all or could be treated as good and valid 
by others. Therefore, in substance, 
when the Bench in this case agreed with 
the statement of the law contained in 
Kandasami Asari v. Somaskanda Ela Nidh 
Ltd., through its Secretaries, Chidambaram 
Ch.tttar and anothr*, they really dissented 
from the view taken by the other Bench 
in Subba Goundan and another v. Krishna- 
machari and others. 
to. As if this is not enough, another 
Bench of this Court (Madhavan Nair 
and Stone, JJ.) which had to consider 
the matter in Maddali Visweswara Rao v. 
Maddala Surya Rao and others*, expressed 


1, LLR. (1922) 45 Mad. 449: 42 MLJ. 
372: AI.R. 1922 Mad. 112.7 


3. 70 MLJ. 360 : 
‘667; AIR. 1936 Mad. 
64 
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its agreement with the statement of the 
law laid down by the Bench of this 
Court in Subba Goundan ‘and another v. 
Krishnamachari and others', After referring 
to the case in Amirthalinga Thevan v. 
Arumugha Ambalagaran*® the learned Judges 
Pointed out that they could not under- 
stand how a void transaction may be either 
practically treated as good or treated as 
practically good and found it difficult to 
see how a wholly void tr4nsaction may be 
ratified. They observed that of the diffe- 
ring views, they preferred ithe view ex- 
pressed in Subba Goundan and another, v. 
Krishnamachari and others!. It is unfortu- 
nate that none of the Benches which 
happened to consider the question after 
the decision of this Court in Kandasami 
Asari v. Somaskanda Ela Nidhi Ltd. through 
its Secretaries, Chidambaram Chettiar and 
another®, thought it fit to refer the 
matter to a Full Bench, when they 
themselves didnot agree with the proposi- 
tion of law laid down in that decision. 
If it was necessary for us to decide this 
question in the present appeal, we 
would have referred the matter to a Full 
Bench, ‘in view of the conflict that exists 
between the Bench decisions referred to 
above, two of them taking one view and 
two others taking a totally contrary view. 
For the reasons which we would indicate 
hereafter, it is not necessary for the dis- 
posal of this appeal to decide this contro- 
versy, namely, whether the alienation 
effected by a manager of a joint family 
which is not warranted or justified by 
necessity or benefit is wholly void so that 
it cannot be ratified and it can be ignored 
by the other coparceners of the family or 
is voidable so that it is binding till it is 
actually repudiated and got set aside by 
the other coparceners of the family. 
However, Mr. M. R. Narayanaswami, 
contends that the decision of the Supreme 
Court in Raghubaachmanit Prasad Narain 
Singh v. Ambica Prasad Singh (dead) by his 
legal representatives and others, concludes 
the matter in favour of the view taken by 
this Court in Subba Goundan and another v. 


1. (1922) I.L.R. 45 Mad. 449: 42 MLLJ. 
: ALR. 1922 Mad, 112. 
. 2. 28 LW. 634: ATR. 1928 Mad. 986. _ 
3. (1912) I.L.R. 35 Mad. 177 : 20 M.LJ. 371: 
5 I.G., 922. : : Ba eis 
4. (1971) 35.G.R. 251; ATR. 1971 S.Q; 778. 


-500 


Krishnamachari, and otherst, and in Maddali 
Visweswara Rao v. Maddala Surya Rao and 
others®, On the other hand, Mr. D. 
Ramaswami Iyengar, contends that the 
very same judgment holds that a copar- 
cener who claims that an alienation is 
not binding on him could straightaway 
sue for partition without seeking to set 
aside the alienation. The passage in the 
judgment of the Supreme Court on which 
reliance has beef placed by both sides in 
-this manner—Mr. M. R. Narayanaswami, 
relying on the first sentence and Mr. D. 


Ramaswami Iyengar, relying on the. 


penultimate sentence referring to an 
action for partition is as follows:— 


“In any event an alienation by the 
manager of the joint Hindu family 
even without legal necessity is voidable 
and not void. On the findings of the 
trial Court and confirmed by the High 
Court, respondents 1 and 2 were in 
ion of the land, ‘since the year 
-1936. The appellant forcibly deprived 
respondents 1 and 2 of possession of the 
land. In the circumstances respon- 
dents 1 and 2 were entitled to be 
restored to possession of the land, 
unless the appellant in an action for 
. partition of the joint family established 
his claim to the land in dispute. No 
such attempt was made by the appel- 
lant.”’ 


Here again, we may point out that though 
the Supreme Court holds that the aliena- 
tion is only voidable and not void still it 
had no occasion to consider the question 
whether the said alienation should be set 
aside or not or it can be simply ignored. 
However, for the reasons we have indi- 
cated above, namely, that it is not neces- 
sary fo. us to decide the said question in 
this case, we are not saying anything 
further on this also. 


11r. The crucial question for considera- 
tion is, whether the suit in this case is 
really barred by limitation or not. For 
„the sake of argument, we are prepared to 
assume the contention of Mr. D. Rama- 
swami Iyengar, that the transaction under 
Exhibit B-1 is a void transaction and not 





1, (1922) LLR. 45 Mad. 449: 42 ML J. 
372 : A.LR. 1922 Mad. 112. 

2. (1936) I 59 Mad. 667 : 70 M.L.J. 360; 
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voidable and therefore the appellant is 
entitled to ignore the same. However, 
Mr. D. Ramaswami Iyengar, having put 
forward the contention that it is not 
Article 44 of Schedule I to the Limitation 
Act, 1908, that is really applicable to the 
case conceded that Article 126 also is not 
applicable to the case and it is only 
Article 144. that will-be applicable to the 
present case, It may be pointed out that 
Article 44 deals with a suit by a ward who 
has attained majority, to set aside a trans- 
fer of property made by his guardian. 
Article 126 deals with a suit by a Hindu 
governed by the law of Mitakshara to set 
aside his father’s alienation of ancestral 
property. Articles 44 and 126 have dealt 
with specific cases of alienation by a guar- 
dian of a ward and alienation by a father 
governed by the law of Mitakshara. But 
there is no specific article dealing with an 
alienation made by a manager of a joint 
family. It is in view of this alone, Mr. 
Ramaswami Iyengar, contends that it is 
Article 144 which deals with a suit for 
possession of immovable property or any 
interest therein not otherwise specifically 
provided for, which will apply to this case, 
and that in that event the period of limita- 
tion is 12 years from the time when the 
possession of the defendant becomes 
adverse to the plaintiff. We are prepared. 
to assume the correctness of this conten- 
tion as well for the disposal of this appeal. 
If the argument of Mr. Ramaswami 
Iyengar, is accepted, it will automati- 
cally follow that since according to him, 
the alienation under Exhibit B-1, is a void. 
one, from the moment the vendee took 
possession of the properties, the posses- 
sion was adverse to the joint family. In 
this case, admittedly under Exhibit B-1, 
the vendee took possession of the properties 
on the date of the sale deed. If so, the 
adverse possession commenced from 1945, 
itself. : 

12. The next question for consideration 
is, what exactly is the time available for 
the appellant to institute a suit to obtain 
the relief he has prayed for. As we have 
pointed out already, the suit has been 
instituted originally in the form of an 
original petition on 29th August, 1962. 
The appellant having been born ðn gist 
August, 1941, certainly the suit was 
instituted within the period of three years 
from the date of his attaining majority. 


Uy. i 


Mr. M. R: Narayanaswami, contends that 
even though the suit may be within time, so 
far as the appellant is concerned, because 
of the failure of the fourth defendant, 
elder brother of the appellant, who was 
the manager of the family consisting of 
himself and the appellant, to take pro- 
ceedings within the period of limitation 
available to him, the suit is barred by 
section 7 of the Limitation Act, even with 
reference to the present appellant. In 
support of this contention Mr. Narayana- 
swami, relied on a Full Bench decision of 
this Court in Doraiswami Serumadan and 
another v. Nondisami Saluvan and four others}, 
and a decision of a Bench of this Court in 
Subramanyam v. Venkataraman and others? 
which followed the Full Bench decision 
referred to above and the decision of 
Srinivasan, J., in Natarajan and another v. 
Karumana Gounder and others3. In the 
Full Bench decision referred to above, two 
brothers who were members of an undi- 
vided Hindu family instituted a suit to 
recover certain properties which were 
alienated by their mo‘her and natural 
guardian in favour of a third party. This 
Court has held that according to sections 
7 and 8 and Article 44 of the Limitation 
Act, a suit. brought by two brothers of an 
undivided Hindu family to set aside an 
alienation by their guardian, more than 
three years after the elder attained majo- 
rity is barred by limitation not only as 
regards the elder brother’s share but also 
in respect of the younger brother’s though 
the latter attained his majority within 
three years prior to the institution of the 
suit. The Bench decision referred to 
above simply followed the Full Bench 
decision and the Bench also dealt with a 
case where the alienation was effected by 
the mother as guardian of her minor son. 
It is the judgment of Srinivasan, J., which 
dealt with a case where a father alienated 
the property and the son instituted a suit 
for setting aside the alienation and for 
partition of the property. Srinivasan, 
J., after an elaborate consideration of the 
matter, came to the conclusion that on 
the elder brother of the plaintiff, who was 
the manager of the family, failing to take 
action within the period of limitation pro- 
OC 
1. (1915) L.L.R. 38 Mad. 118 : 25 MLL.J. 

G37 2 MLJ. 323: 84 LW 706 AE: 
1972 Mad. 3. : 
3. (19633 1 M.LJ. 81. 
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vided for, the property itself was lost to 
the family and the suit was barred as 
against ihe younger brother whose suit 
independently was within the period of 
limitation. With reference to the facts of 
this case, as we have peinted out already 
O.S. No. 81 of 1950 was instituted b 

the third defendant on behalf of the fourth 
defendant and the plaintiff for partition 
and separate possession of the share of 
their branch in the suit*properties. But 
there was no partition infer se between the 
plaintiff and the fourth defendant in 
O.S. No. 81 of 1950, and Exhibit B-3, 
clearly shows that the properties were 
allotted to the branch as a whole, repre- 
sented by the fourth defendant and the 
plaintiff. Apart from this, in the evi- 
dence, the plaintiff-appellant admitted 
that he and the fourth defendant were 
members of a joint family and his elder 
brother was enjoying the properties allot- 
ted at the partition in O.S. No. 81 of 
1950 and himself, his brother and his 
mother were living in Villupurm jointly. 
Consequently it can be certainly held that 
it was the fourth defendant, who was 
the manager of the joint family, the 
moment he attained majority. It is 
admitted that the fourth defendant had not 
instituted the suit within the period 
of limitation either for setting aside the 
alienation and recovering posse sion of 
the property or ignoring the alienation 
and seeking to recover possession of the 


property. $ $ . 


1g. The only argument of Mr. Rama- 
wami Iyengar, is that in all the three 
decisions referred to above, section 7 of 
the Limitation Act was applied, where a 
suit for setting aside an alienation was 
necessary and therefore where a suit for 
setting aside an alienation is not necessary, 
as in the present case, on the basis that 
Exhibit B-1, alienation was totally void, 
section 7 has no application. In view 
of the decision of the Supreme Court 
in Sarda Prasad and others v. Lala Fumna 
Prasad and others? we are of the opinion that 
this argument is not open to the appellant 
herein. In that case, the suit for partition 
was filed by two brothers Jumna Prasad 
and Devi Prasad and two minor sons of 
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Jumna Prasad against Gajju Lal, his son 
“Jawala Prasad, the four minor sons of 
“Jawala Prasad, namely, Sharda Prasad, 
Dharm Pal, Ram Pal and Krishna Pal, 
and one Smt. Sundari. A decree for parti- 
tion was passed on 2nd September, 1938. 
An application for execution was made 
by the four brothers, Sharda Prasad, 
Dharam Pal, and Ram Pal and Krishna 
Pal on 23rd November, 1949. The 
prayer in that application was that the 
applicants may be delivered possession 
over the Ftawa Bazaar house along with 
Gajju Lal, Jawala Prasad and Smt. 
Sundari on dispossession of Jumna Prasad 
and Devi Prasad, since that property 
was allotied to their share by the partition 
decree, dated 2nd September, 1938 By 
way of contending that the application 
wasin time, it was statedinthe appli- 
cation that all the applicants had till then 
been minors and one of them was still a 
minor and so no question in respect of 
time arose. The respondents to the appli- 
cation put forward a number of objections 
the -principal of which was that Jawala 
Prasad, one of the persons entitled jointly 
with the applicaits to make an appli- 
cation for the execution of the decree 
could have given a discharge of the lia- 
bility under the decree without the con- 
currence of his minor sons and so time 
ran under section 7 of the Limitation Act 
against them -also from the date of the 
decree and consequently Jawala Prasad 
admittedly not having filed an execution 
application for recovery of possession 
within time, the application was barred by 
limitation against the applicants also. 
- That plea was accepted bv the High Court 
and the Supreme Court confirmed that 
conclusion. Dealing with the question 
ai to whether section 7 applies or not, 
the Supreme Court pointed out: 


“The mere fact that the two illustrations 
_ to section 7 are in respect of debts is 
no ground for thinking that the pro- 
visions of section 7 are Hmited to suits 
or decrees on monetary claims only. 
‘Nor can we see any reason to think- 
that the word ‘discharge’ can refer only 
to debts. Discharge means, to free 
from liability. . The liability may be in 
respect of monetary claims, like debts; 
it may be in respect of possession of 
property; it may be in respect of taking 
some order as regards property; it 
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miay. be in respect of many other matters. 
Except in the case of declaratory decrees 
or decrees of a similar nature, the 
decree in favour of one person against 
another requires the person against 
whom the decree is made liable to do 
someting or to refrain from doing 
something. s PARP 


This liability is in a sense a debt which 
the party is in law bound- to discharge”. 


It is on this construction of section 7, 
the Supreme Court held that since the 
execution petition by Jawala Prasad 
became barred by limitation, no petition 
could have been preferred by his sons, 
namely, the applicants in that case. 
Consequently, even assuming that Article 
144 of Schedule I to the Limitation Act, 
1908, applies to the present case, we ar 
of the opinion that as manager of th 
joint family consisting of himself and the 
appellant, the fourth defendant should 
have instituted the suit within a peri 
of three years of his attaining majority, 
as provided for in section 8 of the Limi- 
tation Act, since adverse. possession com- 
menced from. the date of Exhibit B-1, 
and hz having failed to do so, the sui 
is barred by limitation, even with refe 
rence to the present appellant. W 
may repeat that under the decree in O.S. 
No. 81 of 1950, there was no severance or 
partition infer se .between the fourth 
defendant and the plaintiff appellant and 
tey continued to constitute a Hindu 
undivided fam'ly and the failure 
of the fourth defendant as the 
manager of the joint family to take action 
within the period of three years of his 
attaining majority will have the effect of 
extinguishing the title of the joint family 
itself. Once that title is extingui:hed, 
there is absolutely no question of the 
present appellant instituting a suit for 
partition of the very same properties and 
recovery of his share as if those properties 
still continued to belong to the joint 
family. 


14. Under these circumstances, we agree 
with the conclusion of the trial Court that 
the suit is barred by limitation and conse- 
quently dismiss the appeal. Therg will 
be no order as to costs. 


S.J. 









Appeal 


fe dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —M. M. Ismail, 7. 


The Union of India, Ministry of 
Posts and Telegraphs, represented 
by the Director-General of Posts and 
Telegraphs Appellant* 


v. 


South India Insurance Company and 
another . Respondents. 


Post Offices Act (VI of 1898), sections 
6, 31 and 32—Registcred parcel by post— 
Insured—Entrusted by postal authorities to 
Air Carrier for delivery—Parcel not delivered 
to address*e-—Glaim made with postal depart- 
ment—Liability of Postal department. 


J & Co., sent by posta registered parcel 
containing synthetic diamonds of the 
value of Rs. 1,444 from, Madras to 
Mauritius. The parcel was also insured 
with an insurance company. The 
parcel was not delivered to the addres- 
see. J & Co., claimed the value of 
the parcel from the Postal Department. 
The postal authorities, informed 
J &Co., that the parcel was entrusted 
to Foreign Air Carriers and they 
also had declared the despatch’ as lost. 
The postal authorities’ settled the claim 
of J & Co., at Rs. 29. 25. J & Co. filed a 
suit for Rs. 1,444. However, it was not 
specifically alleged by the plaintiff that the 
statement in the letter of the postal 
department was not correct, that the loss 
was due to the negligence of the offices 
and servants of the postal department, 
before the parcel was entrusted to the 
Foreign Air Carriers. The Trial Court 
decreed the suit as prayed for and on 
appeal, this was confirmed. On second 
appeal by the Union of India, 


Held, Once the statement contained 
in the letter of the postal department 
remained uncontradicted, it must neces- 
sarily follow that there was no negligence 
whatever on the part of the postal depart- 
ment and that if there was any negligence 





at all, it must have been only on the part 
of the® foreign carrier. [Para. 3.] 
*S.A. No. 1295 of 1970. 25th January, 1973. 
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Having regard to the principles laid 
down in Union of India by Postmaster- 
General v. Amjad Miyan, (1972) 2 M.L.J. 
363 and having regard to the provisions 
contained in sections 6, 31 and 22 of the 
Indian Post Office Act, 1898 and the noti- 
fication of the Director-General contained 
in paragraph 352 (1) of the Post Office 
Guide, 1965, the appellant was not.liable 
to pay by-way. of damages to J. & Co., 
and the Insurance Company the value 
of the parcel that was lost. . [Para. 4.] 


Case referred to: 


Union of India, by Postmaster-General, Madras 
v. Amjad Miyan, (1972) 2 M.L.J. 363. 


Appeal against the Decree of the City 
Civil Court (Principal Judge) Madras in 
Appeal Suit No. 173 of 1969 preferred 
against ths decree of the, City Civil 
Court (V Assistant Judge) of Madras in 
Original Suit No. 3198 of 1966. . 


The Central Government Standing 
Counsel, for Appellant. 


N. P. Subramaniam and K.L. Krishnan, for 
Respondents. 


The Court delivered the following 


jupoment:—The defendant in O.S. No. 
3138 of 1966 on the file of the City Civil 
Court, Madras, who lost before the trial 
Judge as well as before the first appellate 
Judge, is the appellant herein. The facts 
lie within a very narrow compass and 
there is not much controversy about them, 
The second respondent herein, who is 
carrying on business in synthetic stones. 
under the name and style of Jatin Dia- 
mond Company, senta registered parcel of 
synthetic, diamonds of the value Rs. 1,444 
from Madras‘to Mauritius Commercial 
Bank Ltd., Mauritius, on 29th August, 
1954. The said parcel was registered 
at the General Post Office, First Line 
Beach, Madras, on 29th August, 1964, 
bearing postal receipt No. 356.. The 
second respondent had insured the said 
parcel with the first respondent under 
an open policy by certificate of the same 
date for a sum of Rs. 1 . The parcel 
was not delivered to the addressee and 
there was correspondence between the 
postal department and the second res- 
pondentherein. When the parcel was not 
delivered, the second respondent herein 
claimed the value of the parcel-from the 
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postal department. The senior Superin- 
tendent of R.M.S., Bombay, Sorting Divi- 
sion, Bombay-1 by a communication dated 
Ist July, 1965, informed the second res- 
pondent that it had been intimated by 
the Foreign Administration concerned 
that the investigation made to trace the 
whereabouts of the parcel proved unsuc- 
cessful and the Air Company in Mauritius 
with whom the parcel despatch under 
referene was entrusted for conveyance 
had also declared the despatch as lost, and 
in the circumstances the parcel under 
enquiry was to be treated as lost. The 
communication informed the second 
respondent that the Presidency Post- 
master, Madras General Post Office had 
been addressed to take further necessary 
action in connection with the settle- 
ment of the second respondent’s claim. 
The second respondent was requested 
in that communication to submit the 
required claim papers to the Presidency 
Postmaster, Madras General Post Office 
direct. This letter has been marked 
as Exhibit A-6 in these ‘proceedings. The 
Postmaster-General, Madras, on 8th 
December, 1965, directed payment of 
Rs. 29.25—Rs. 15-50 being compensa- 
tion and Rs. 13.75 being the postage due 
thereon. It is thereafter respondents 1 and 
2 herein instituted the suit for recovery 
of the value of the parcel namely Rs. 1,444. 
The appellant herein resisted the suit 
putting forward the contention that the 
Parcel was lost in transit between Bombay 
and Port Louis, while it was in the custody 
of the Air Carriers and that since the 
parcel in question was not insured, with 
the appellant, the appellant was not liable 
under the rules to pay to the sender the 
value of the parcel. The learned V 
Assistant Judge, who tried the suit, 
overruled the defences of the appellant 
herein and decreed the suit as prayed for. 
On appeal, the learned Principal Judge, 
City Civil Court, Madras, confirmed this 
conclusion of the learned V Assistant 
Judge. Hence, the present second appeal 
by the defendant. 


2. Since the facts are not in controversy, 
the only question that arises for considera- 
tion is, whether in the circumstances of 
the present case, the appellant is liable 
to pay to the respondents herein the value 
of the parcel, Section 6 of the Indian 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


Post Office Act, 1898, hereinafter referred 
to as the Act, states: 


“The Government shall not incur any 
liability by reason of the loss, mis- 
delivery or delay of or damage to, 
any postal article in course of trans- 
mission by post, execpt in so far as such 
liability may in express terms be under- 
taken by th= Central Government as 
hereinafter provided; and no officer of 
the Post Office shall incur any liability 
by reason of any such loss, misdelivery, 
delay or damage, unless he has caused 
the same fraudulently or by his wilful 
act or default.” 


Section 31 of the Act deals with the power 
of the Government to require insurance 
of postal articles and provides: 


“The Central Government may, by 
notification in the Official Gazette, 
declare in what cases insurance shall be 
required, and direct that any postal 
article containing anything required 
to be insured, which has been posted 
without being insured, shall be returned 
to the sender or shall be delivered to 
the addressee, subject to the payment 
of such special fee as may be fixed by 
the notification: 


Provided that the levy of such special 
fee as aforesaid shall not impose any 
liability upon the Central Government 
in respect of the postal article.”’ 


Once a postal article is insured as requi- 
red under section 31, under section 33, the 
Government are liable to pay compensa- 
tion and the conditions under which 
the liability arises and the extent 
of the liability are provided for in 
that section (section 33). In exercise 
of the powers conferreed by the Act, the 
Government have framed the Indian 
Post Office Rules, 1,933 and rule 50 
states that the Director-General shall, 
from time to time, notify in the Post 
Office Guide the conditions in force for 
the transmission of Postal articles by 
the Foreign Post. Purusant to this 
rule, the Director-General has issued a 
notification and the relevant notification, 
as far as the present case is congerned, 
is contained in paragraph 352 (1), of the 
Post Office Guide, 1965. That para- 
graph states: 


1) 


“(1) The Post Office undertakes to pay 
compensation, subject to the condi- 
tions indicated in the subsequent 
paragraphs of this clause, for the loss 
of any parcel or Paran to or abstrac- 
tion of the contents of any parcel des- 
tined to or received from any foreign 
country except in the case of uninsured 
parcels for and from the following 
countries: 


British Overseas Territories. ..... 


What are British Overseas Territories 
have been enumerated under paragraph 
256 and Mauritius is one included in this 
enumeration. Therefore as far as para- 
graph 352 is concerned, it will follow that 
in the present case the post office has not 
undertaken to pay compensation, since 
admittedly the parcel in question is an 
uninsured parcel for British Overseas 
Territories. If paragraph 352 alone is 
the relevant provision under which the 
liability of the appellant has to be decided 
there can be no doubt whatever that the 
appellant is not liable, since the case does 
not come within the scope of that para- 
graph. Unfortunately, this notification 
does not appear to have been brought to 
the notice of the courts below and they had 
no occasion to consider the same. On 
the other hand, as I have already pointed 
out, only two defences were taken by 
the appellant before the Courts below. 
One is that the parcel was lost during 
transit and the second is that the parcel 
‘was uninsured and therefore the appellant 
‘was not liable. With reference to these 
defences, reliance had been placed on sec- 
tion 6 of the Act which has been extract- 
ed above and the Courts below have 
considered that section with reference to 
a few decisions of certain courts and 
come to the conclusion that unless it has 
been established that the parcel is a 
loss to the postal department itself, section 
6 will not apply. Though I find it difi- 
cult to understand what exactly is meant 
by “loss to the department”, it is unneces- 
Sary for me to pursue the matter further for 
the simple reason that even Mr. Subra- 
maniam, learned Counsel for the respon- 
dents, conceded before me that if there 
‘was no negligence on the part of the 
deparsment and the loss was beyond 
the control of the department, section 6 
would apply and exonerate the appellant 
from its liability. It is in view of this 
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Mr. Subramaniam contended. that it was 
the duty of the appellant to place evi- 
dence before the Court to show as to how 
it dealt with the parcel in order to esta- 
blish that there was no negligence on 
its part and the appellant has failed to do 
so. 


3. In my opinion, this argument is 
misconceived. In paragraph 5 of the 
plaint, after stating that the appellant 
informed the second respondent of the 
loss of the parcel it is stated: 


“As the loss of the parcel was due to 
the negligence of the defendant the 
second plaintiff claimed the sum of 
Rs. 1, 444 being the value of the goods 
covered by the parcel”. 


The appellant in its written statement 
while contending that the parcel was lost 
in transit between Bombay and Port 
Louis, while it was in the custody of the 
Air Carriers, emphatically denied that 
the parcel was lost due to the negligence 
of the postal department. It may be 
mentioned in this context that the second. 
respondent neither in the plaint nor in 
the evidence challenged the correctness 
of the statement contained in Exhibit A-6, 
to which I have already made a refer- 
ence. Exhibit A-6 clearly and categori- 
cally stated that even the Foreign Admini- 
stration concerned had reported to the 
postal department that the investigation 
made to trace the whereabouts of the 
parcel proved unsuccessful and that the 
Air Company in Mauritius with whom 
the parcel despatch under reference was 
entrusted for conveyance had also decla- 
red the despatch as lost. As far as the 
appellant is concerned, the appellant 
can give evidence only as to how it dealt 
with the parcel and certainly it cannot 
give evidence as to how the foreign Air 
Company to whom the parcel entrusted 
for carriage and delivery dealt with the 
same. AsIhave pointed out already, 
exceptforthe bald allegation made in 
paragraph 5 of the plaint that the loss 
was due to the negligence of the appellant, 
the respondents herein did not even allege 
that the statement contained in Exhibit 
A-6 was not correct and that the loss wag 
due to the negligence of the officers and 
servants of the postal department, before 
the parcel could be entrusted to the foreign 
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carrier, From the very nature of the 
case, with regard to a foreign parcel, .it 
will be impossible for the postal depart- 
ment to place any evidence as to how.the 
parcel was dealt with from the day it 
.Was entrusted to it until the time when 
it reached the addressee or ought to 
have reached the addressee. The postal 
department can lead evidence as to how it 
dealt with the parcel before it, in its turn, 
entrusted the same to the foreign carrier 
for carriage abread. In this case, once 
the statement contained in Exhibit A-6 
emains un :ontradicted, it must neces- 
rily follow that there was no negligence 
hatever on the part of the postal depart- 
ment and that if there was any negligence 
at all, it must have been only on the part 
of the foreign carrier and no principle 
whatever was brought to my notice to show 
that for any negligence on the part of a 
foreign air carrier the postal department 
is liable. Under these circumstances, I am 
clearly of the opinion that section 6 of 
the Act is a complete answer to the claim 
made by the respondents herein. 


4. In addition to this, there is a decision 
ofa Bench of this Court in Union of India by 
Posimaster-General, Madras v. Amjad Miyan}, 
which had elaborately considéred the 
source and the scope of the liability 
of the postal department with reference 
to the provisions contained in the Act. 


The Bench held: 


“The post office is a branch of the 
public service; accordingly, the Post- 

- master-General is not a common carrier, 
the acceptance by him of letters and 
packets for transmission through the 
post does not give rise to any contrac- 
tual relaticnship between him and the 
owner of the letter or packet”. 


It further held: 


“The liability of the Union Govern- 
ment in the case of any mis-delivery, 
non-delivery or loss of an insured 
‘article or V. P. Article is to be found 
within the four corners of the Act and 
the Rules framed thereunder, other- 
wise there will be no liability”. ` 
Having regard to these principles laid 
‘down in- the- above decision which is 


I, (1972) 2 M.L.J. 363. 
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binding on me. and having regard to 
the provisions contained in section 6, 
31 and 32 of the Act and. the notifi- 
cation Of the Director-General referre 
to above, it must be held that the appel- 
lant herein is not liable to pay, by wa 
of damages to the respondents herein 
the value of the parcel which was lost. 


5. Hence, the second appeal succeeds 
and the same is allowed. However, 
the respondents will be entitled to 
recover a sum of Rs. 29.25 which the 
Postmaster-General, Madras offsred to 
pay by his communication dated 8th 
December, 1965 (Exhibit A-16).- There- 
fore, in modificaticn of the decrees passed, 
by the Courts below there will be a 
decree in favour of the respondents for 
the said sum of Rs. 29.25. The parties 
will bear their respective costs through- 
out. : 


6. No leave. 
S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—G. Ramanujam, F. 
Shanmugham 
v. 
Indrani Ammal and another 

.- Respondents. 
Suit for declaration of title—Will—Non- 
production of the original—Terms of the will 
to be proved either by original or secondary 


evidence—Claim of ` title by possession— 
Establishment of actual possession necessary. 


_—_—_—, 


Appellant” 


The mere proof of the existence of a 
will cannot automatically lead to the 
conclusion that a claimant got the suit 
property under that will. Unless the 
terms of the will are -proved either by 
producing the original or by secondary 
evidence, the title of the claimant to 
the suit property cannot be upheld. 


LPara. 5.J 
In the case of a vacant site unfit for 
cultivation and enjoyable only as 


house site the normal presumption is 
that possession follows title. Where 





*5. A. No. 1790 of 1971. 
15th March, 1973 , 
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title to the property has not been estab- 
‘lished the claimant cannot be said to 
have established actual possession of the 
property'as would enable him to recover 
possession, thereof. | Paras, 11 and 12.] 


Cases referred to :— 


Subbaiva |v. Mohamed Mustapa -Maracayar, 
(1917) 32 M.L.J. 85: 5 L.W. 6go : 40 Î.C. 
50; Nair Seroice Society v. Alexander, A.L.R. 
1968 S.C. 1165 : (1g69) 1 S.C.J. 455: 
(1968) >|S.C.R. 163; Karuppannan Amba- 
lam v. Sundararaja Aiyar, (1939) 2 M.L.J. 
645: AJIL.R. 1940 Mad. 71 : 50 L.W. 
611 : 190 I.C. 161. 


Appeal against the decree of the Court of 
the Subordinate Judge, Kancheepuram 
in Avpeal Suit No. 45 of 1960 preferred 
agdinst th: decree of the Court of the 
District :Munsif of Kancheepuram in 
Original, Suit No. 180 of 1966. 


K. N. Balasubramaniam, for Appellant. 


R. Krishnamurthi, D. Raju and A. B. Laksh- 
manan, for Respondents. 


The Court delivered the following 


Jupcuant.—The plaintiff is the appel- 
lant. He filed a suit for declaration `of 
his title; to’ the suit properties ‘and for 
recovery) of possession of the same from 
defendants 1 and 2. His case was that 
he had purchased the suit property from 
one Govindammal under the sale deed 
Exhibit A-1 dated 4th September, 1965, 
who in turn got the property from 
her paramour, Munuswami Naidu, under 
a will dated goth December, 1935, 
and that his vendor Goviadammal had 
been in possession and enjoyment of the 
property on the basis of the said will. 
It is also the plaintiff’s case that taking 
advantage of the sale deed executed by 
‘Govindammal’s elder son Ethiraj in 
their fayour under Exhibit B-6 dated 
gth August, 1961, the defendants have 
entered into possession of the property 
and have put up-structures thereon and 
that therefore he was- constrained to 
file the suit for recovery of possession. 


a. The! defendants resisted the suit 

contending that their vendor Ethiraj got 

the suit’ property ‘from his father 

Munuswami Naidu; that under Exhibit 

B-6 he had conveyed his interest in the 

suit property to them, and that ever since 
65 
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the date of Exhibit B-6 they are in posses- 
sion of the properties. . 


5. The trial Court accepted the plain- 
tiff’s case'that the suit properties origi- 
nally belonged to Muruswami Naidu, 
that later the same has been bequeathed 
to Govindamnmmal under the Will dated 
20th December, 1935 and that ‘there- 
fore, the plaintiff has acquired valid title 
under the sale deed Exhibit A-1 exe- 
cuted by Govindamma] in his favour. 
In that view, it decreed the plaintiff’s 
sult. 


4. On appeal, the lower appellate 
urt however, took’ a different view. 
It also agreed with the trial Court 
that Muruswami Naidu had executed a 
will in favour of Govindammal on 2oth 
December, 1935, but as the original of 
the will had not been produced into 
‘Court and the explanation for non- 
production of the original’ will given by 
the plaintiff and his vendor Govindammal 
(P.W.°2) was far from satisfactory, and 
that, therefore, the plaintiff was not 
entitled to let im’ seccndary evidence 
regarding the terms of the will. The 
lower ‘appellate Court, therefore, felt 
that the terms of the will not having 
been proved, the plaintiff has not proved 
his’vendor’s title to the suit property by 
virtue of the will said to have been 
executed by Munuswami Naidu on goth 
December, 1935. Having held that the 
plaintiff has not established his title, to the ` 
suit property through Govindammal the 
lower appellate Court dismissed the 
plaintiffs suit. i 
5. In this second appeal, it is urged on 
behalf of the appellant that the lower 


appellate Court has not properly consi- 


dered the evidentiary value of Exhibits 
A-6 and A-7 the sale deeds executed by 
Govindammal, plaintiffs vendor, in rela- 
tion to the other properties wherein 
reference has been made to the existence 
of the will dated goth December, 1935, 
executed by Munuswami Naidu. As 
already stated the lower appellate Court 
has proceeded on the -basis that 
Munuswami Naidu had in fact, execu- 
ted-the will dated zoth- December, 1935. 
But the real question is whether under 
the will the suit property has been 
bequeathed to Govindammal. The mere 
proof of the existence of the will cannot 
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lautomatically lead to the conclusion 
that Govindammal got the suit property 
under the said will. Unless the terms 
of the will had been provedeither by 

roducing the original or by secondary 
jevidence, Govindammal’s title to the 
suit property cannot be upheld. 


6. The learned Counsel for the appel- 
lant also says that the lower appellate 
Court has not considered the evidentiary 
value of Exhibits A-8 ard A-9 which are 
chitta extracts for Fasli 1373 and Fasli 
1374 showing the enjoyment of the suit 
properties by the  plaintiff’s vendor 
Govindammal and that her enjoyment of 
the suit properties can only be on the 
basis that she got the property under 
the will in question. ` But having regard 
to the fact that Exhibits A-8 and A-9 
have come into existence long after 
Govindammal’s son Ethiraj had executed 
the sale dzed Exhibit B-6 in favour of 
the defendants in relation to the suit 
property it cannot have much evidentiary 
value. If there is any contemporaneous 
document filed to show that Govindam- 
mal became possessed of the suit proper- 
ties at or about the time of the death of 
Munuswami Naidu, that can be taken 
as a relevant circumstance to show that 
under the will of Munuswami, Govindam- 
mal had acquired the property. I am, 
therefore inclined to agree with the 
view of the lower appellate Court that 
there is no acceptable evidence in this 
case to show that the plaintiff’s vendor 
had a valid title to the suit property 
which she purported to convey under 
Exhibit A-1. 


7. The learned Counsel for the appel- 
lant then contends that on the prin- 
ciple laid down in Subbaiya v. Mohamed 
Mustapa Maracayar1, and Nair Service 
Society v. Alexander*, Govindammal’s prior 
possession of the suit property is suffi- 
cient to enable her or her vendee to 
recover possession of the property from 
the defendants who have not also estab- 
lished that they had acquired valid 
title to the suit properties. What in 
effect the learned Counsel contends is 
that even though Govindammal had no 





J. (1917) 32 M.L.J. 85 : 5 L.W. 690 : 40 I.G. 
50. 

2. (1969) 1 S.C.J. : 8) 3 S.G.R. : 
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title to the suit property, by virtue of her 
anterior possession she is entitled to recover 
Possession from the defendants who have 
not acquired title to the suit properties 
and who are merely trespassers. 


8. It is true that the decisions referred to 
above laid down that the prior trespasser 
is entitled to recover possession of the 
property from a person who has subse- 
quently trespassed on the property, and 
that the Court is bound to protect the 
pOssessory title of the prior trespasser. 


g. The learned Counsel for the respon- 
dent points out that the plaintiff has 
not pleaded her possessory title that the 
relief for recovery of possession is not 
based on such a title, and that therefore 
the appellant should not be allowed to 
claim recovery of possession on the basis 
of possessory title. But in Karuppannan 
Ambalam v. Sundararaja Aiyar',the plaintiff 
based his suit on title. But after failing 
to establish his title he sought the relief 
of possession on the strength of his 
possessionalone. The Court held that in 
the circumstances, a decree can be passed 
on the strength of plaintiff’s possession 
though it had not been specifically 
pleaded and made a ground of relief. 


10. Therefore the question is whether 
the plaintiff or his vendor had estab- 
lished their possessory title so as to entitle 
them to seek recovery of possession of 
the properties from the defendants. 


rx. In this case, there isno evidence as 
to the actual user to which the land has 
been put, and as a matter of fact even 
the trial Court has held that the suit 
property is a vacant site situate betw 
the backyard of several houses and the 
river Vegavathi, that it is unfit for 
cultivation and that it can be enjoyed only 
as a house site. The trial Court also 
finds that the suit property has been put to 
actual use only by the defendants after 
they had purchased the property under 
Exhibit B-6 and before that it was only 
a vacant site. In such a case, the normal 
presumption is that possession follows 
title. 







1a. In this case, the plaintiff has already 
been found not to have establisheel hi 


1. (1939) 2 M.L.J. 645 : 50 L.W. 611: 3 
LQ. 163 : AIR. 1940 Mad, 71. ve 


il) 


title. In:the circumstances of the case, 

therefore, it cannot be said that either 
e plaintiff or Govindammal have estab- 
ished their actual possession of the 
uit properties, at any time after 1935 
t before 1961. 


1g. In this view, the appellant’s claim 
that by virtue of the possessory title of 
his vendor, he is entitled to succeed in the 
suit cannot be upheld. The second 
appeal, therefore, fails and it is dismissed. 
There will be no order as to costs. No 
leave. 


P.S.P. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M, M. Ismail, F. 


Suseela Ammal, Legal representative 
of A. Sivasankara Mu 
Petstoner* 


U. 


The Corporation of Madras by its 
Commissioner Respondent. 


Madras Town Planning Act (VII of 1920), 

Sections 23, 24, and 247—Scheme published 

by Corporation—Claim preferred under section 

27 (1) before Arbitrator—Liability for better- 

ment contribution—Court’s jurisdiction to 

eas orders of appellate authority under the 
te 


The provisions of the Madras Town 
Planning Act make it clear that the 
Corporation will be entitled to levy 
betterment contribution under the Act 
only if it is established that the value of 
the property included in the town- 
planning scheme has increased or is 
likely to increase by the making of the 
scheme. If that fact is established then 
the Corporation acquires a right to levy 
betterment contribution. The statute 
contemplates the Arbitrator appointed 
under section 27 deciding three points, 
(i) whether there has been an increase 
or likelihood of increase in the value of 
the property, (i) whether such increase 
is dug to’ the making of the scheme, and 


— 


* G.R.P. No. 1236 of 1972. 
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(iii) an estimation of the market-value of 
the property as on the date of publication 
of the notification under section 10 or 
section 12. 


[Paras, 3 and 6.} 


Once the Arbitrator has rendered his 
decision on the three questions the pro- 
perty in question becomes liable to 
betterment contribution and therefore, 
when a subsequent estimation of the 
value for each financial year is made 
under section 24 it is not open to the 
owner of the property to reagitate the 
liability to betterment contribution again 
by praying for a declaration that such: 
increase in the value of the property is 
referable to circumstances other than 
the making of the scheme. [Para. 6.] 


It is for the appellate authority under 
the Act to decide whether the admitted 
increase in the value of the property 
was as a result of the making of the 
scheme or not. [Para. 7 ] 


There is a distinction between the initial 
valuation as contemplated by section 
24 (a) of the Act and the subsequent 
valuation as contemplated by section 24 
(b). It is only in regard to the latter 
that it is not open to a party to claim 
that the increase in value is due to 
circumstances other than the making of 
the town planning scheme. 

[Paras. 6 and 5.] 


Cases referred to: 


Balakrishna Mehta v. Corporation of Madrass 
(1962) 1 M.L.J. 92 : LL.R. (1962) 
Mad. 137 : 74 L.W. 614 : ALR. 1962 
Mad 7; Madura Municipality v. 
Muthuswami Cheitiar, 1.L.R. (1953) Mad. 
1204, : (1954) 1 M.L.J. 215 : A.LR. 1954 
Mad. 454. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Chief Judge, Court of 
Small Causes, Madras dated eth 
November, 1971 passed in T.P.A. No. 
2 of 1970 (C.P. No. 204 of 1966 on the 
file of the Arbitrator (Mylapore- 
Teynampet) Planning Scheme). > 


K. Kumaraswamy and H. N. Markandan, 
for Petitioner. 


T. Chengalvarayan, for Respondent. 
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The Court made the following 


OrxpzrR.—This is a petition under section 
115 of the Ocde of Civil procedure to 
revise the ord-r of the Chief Judge of 
the Court of Small Causes, Madras, 
functioning as the Appellate Authority, 
dated 12th November, 1971, mad: in 
T.P.A. No. 2 of 1970. Admittcdly the 
petitioner herein is the owner of a plot 
of land coverrd by the Mylapore- 
Teypampet Area Town Planning Scheme. 
The scheme was publist d under section 
12 of the Mzdzas Town Planning Act, 
1920 (Madz-as Act VII of 1920) (herein- 
after refcrrcd to as the Act) on 19th 
November, 1958. The’ respond nt 
Municipal Corporation preferrrd a 
claim for betterment contribution, before 
the Arbitrator und-r section 27 (1) 
of the Act. The petitioner contend d 
that, though the land in question had 
increased in value, that increase was not 
due to the making of the Town Plan- 
ning Scheme and that consequently the 
respondent Corporation was not entitled 
to levy betterment contribution in respect 
of the land: of the petitioner. 
The Arbitrator who disposed of the 
matter came to the conclusion that, 
though the land had increased in value, 
still that increase was not due to the 
making of the Town Planning Scheme. 


In view of this, while fixing the value 
of the land as on the date of the publica- 
tion of the notification under section 12 
of the Act, he held that the respondent 
Corporation was not entitled to levy 
contribution in respect of the land of 
the petitioner. Against this award of 
the Arbitrator the Corporation prefer- 
red an appeal, and the learned Chief 
Judge of the Court of Small Causes, 

nctioning as the Appellate Authority 
under section 29 Of the Act, reversed 
the conclusion of the Arbitrator and held 
that the land of the petitioner was liable 
to betterment contribution. The com- 
mon case of the parties being that the 
value of the land had increased, the 
only question that had to be considered 
by the Appellate Authority was whether 
the increase ‘in value was due to the 
making of the Town Planning Scheme or 
not. Purporting to follow the decision of 
a Full Bench of this Court in Balakrishna 
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Mehta v. Corporation of Madras}, the 
Appellate Authority held that there was 
a statutory declaration that such an 
increase in value was, in the eye of the 
statute, the result of the making of the 
scheme and that it was not open to any 
party to claim that such an increase was 
due to circumstances other -than the 
making of the scheme. In view of this 
conclusion of the Appellate Authority, 
he did not go into- the question whether 
the increase in value was due to the 
making of the Twon Planning Scheme 
or not, but merely dd to state 
that the Full Bench had d-cid d that once 
there was an increase in value that increase 
was statutorily attributable to the 
making of the scheme and that the 
owner of the land had no right to put 
forward the case that the increase in value 
was not due to the making of the scheme, 
but was due to other circumstances. It 
is the correctness of this conclusion that 
is challenged before me in this revision 
petition. 


a. I am clearly of the opinion that the 
Appellate Authority, namely, the Chief 
Judge of the Court of Small Causes, has 
thoroughly misunderstood the scope 
of the decision of the Full Bench of this 
Court referred to above. For the pur- 
pose of understanding this, it is neces- 
sary to refer to a few provisions of the 
Act. Section 23 of the Act states: 


“Where by the making of any town 
planning scheme the value of any 
property has increased or is likely to 
increase, the municipal council, if it 
“Makes a claim for the purpose within 
the time (if any) limited by the scheme 
not being less than three months after 
the date of publication ofa notifica- 
tion of the State Government sanc- 
tioning a scheme’ under section 14, 
‘shall be entitled to recover from the 
ownêr of such property an annual 
betterment contribution for such term 
of years and at such uniform percen- 

` tage of the increase in value not 
exceeding ten per centum as may be 
fixed in the scheme: j 


Provided that the aggregate amount of 
the contributions so recovered shall not 


1, (1962) 1 M.L.J. 92: LLR. (1962) Mad 
137: 74 L.W. 614: ALR. 1962 Mad. 7, 
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exceed one-half of the maximum 
increase in value during the aforesaid 
term of years as ascertained under the 
next following sanction.” 


Section 24 provides for the method of 
calculation of betterment contribution 
and states: : : 


“The betterment contribution shall 
be levied according to the following 
principles: 
(a) In respect of each property on 
‘which the contribution may be levied 
under section 23, its market value at 
“the date of the publication of the 
notification under section 10, or section 
‘12, shall b> estimated without reference 
to the improvements contemplated in 
the scheme. 


{b) In each of the financial years 
following that in which the scheme 
takes effect. und2r section 14,. sub- 
section (6) the market value of ‘each 
such property on the first day of 
April of that year shall be estimated 
by the chairman. 

(c) If, in any financial year, the market 
value estimat:d und:r clause (6) does 
not excerd that estimated under clause 
` (a), no’ betterment contribution shall 
be levied for that year. ` 


‘(d) If, in any financial year, the esti- 
matrd market value under clause (b) 
excerds that und-r* clause (a), the 
municipal council shall levy on the 
difference a betterment contribution 
according to the percentage fixed in 
the scheme: 


Provided that in estimating the market 
value of land under clause (a) or 
clause (b), the. value of buildings or 
other works erected or in the course of 
erection On such land shall not be taken 
into consideration.” 


Section 25 deals with the collection of 
‘betterment contribution and sub-section 
(2) of that section is important and it 
provides: i 


“(a) The State Government may make 
rules for the assessment and collection 
of the betterm-nt contribution, and, 
„subject to such rules, (i) the chairman 
_shall have the same powers and shall 


adopt the sam: procedure for the assess- 
ment and collection of the _ better- 
mnt contribution as he has for the 
assessment and collection of the pro- 
perty tax, (i) p2rsons affzcted shall 
have the sam: right to receive notice of 
assessment and to Obj-ct to the assess- 
mnt and to appral in respect of the 
propzrty tax, and (iii) dcisions on 
appzal shall to the same extent be 
final and conclusive; and (b) lands and 
buildinzs exempt from the property 
tax shall also be exempt from any 
betterment “contribution.” 


Section 27 provides for the appoint- 
ment of Arbitrators and sub-section (1) 
states: z 


“After a scheme has been sanctioned 
the State Governm-nt may and if so 


` required by the council or any person 


interested in the scheme shall appoint 
an arbitrator'with sufficient establish- 
ment to discharge all or any of the 
following duties..... e : 


(a) to pass such orders as. may be 
required undr clauses (a) to, (d) 
of sub-section (2) of section 5; 


(b) to define, and, where necessary 
to d-marcate, or cause the demarcation 
of, the reconstituted plots or the areas 
allotted to or reserv.d for the purpose 
méntionzd in clause (k) of section 4; 


(c) to d>cids, in reference to the claims 
made, whether any property is injuri- 
ously aff:cted within the meaning of 
section 20, and award the compen- 
sation, if any, to be paid to the owner 


_concern7d, in accordanc? with the 


proyisions contained in Chapter IV; 
and 


_(d) to determine, in reference to the 


claims made, the properties which are 
liable to the betterm-nt contribution 
under section 23 and estimate and 
record their market value at the date of 
the notifisation und*r section 10 or 
section 12, as the case may be, in 
accordance with the provisions of 
clause (a) of section 24.” 


Section 29 states: ` 


(1) Any party ageriev-d by any deci- 
sion of the arbitrator und-r clause (c) 
or clause (d) of sub-section (1) of 
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- section 27 may, within three months 
from the date of the communication 
of such decision, appeal to the District 

` Judge concerned in cases arising out- 
side the City of Madras, and to the 
Chief Judge of the Court of Small 
Causes, is cases arising in the City of 
Madras.”’ 


Sub-section (2) of that section states: 


~ “The decision-of the arbitrator under 
clause (c) or clause (d) of sub-section 
(1) of section 27, and when an appeal 
has been preferred under sub-section 
(1), the decision on such appeal shall be 
read as part of the scheme sanctioned 
under section 14 and shall be final 
and binding on all persons.” 


3. The statutory provisions make it 
clear that the Corporation will be entitled 
to l betterment contribution only if 
it is established that the value of the 
roperty included in the scheme has 
increased or is likely to increase by the 
making of the scheme. If that fact is 
ablished, then the Corporation acqui- 
res a right to levy betterment contribu- 
tion. How that contribution should be 
orked out is provided in section 24. 
Therefore for the purpose of giving effect 
to the right of the Corporation to levy 
betterment contribution, the following 
questions have to be determined and the 
rights enforced : 

(i) whether the property included in 


the scheme ‘has increased in value or 
is likely to increases in value; 









(ii) ‘whether such increases in value or 
likelihood of increase is due to the 
making of the town planning scheme ; 


(iii) the estimation of the market value 
of such property on the date of the 
publication of the notification under 
section 10 Or section 12; 


(iv) the estimation of the market value 
of such property on the first day of 
April ofeach ofthe financial years 
following that in which the scheme 
takes effect under section 14; 


(o) if the estimated market value of 
the land in any such financial year 
exceeds the market value of the land 
as on the date of the publication of 
the notification under section 10 or 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


section 12, then betterment contri- 
bution shall be levied on that excess ; 


(vi) if the estimated market value of 
the land in any such financial year does 
not exceed the estimated market value 
of the land as on the date of the publi- 
cation of the notification under section 
lo or section 12, no betterment contri- 
bution shall be levied.” 


4. These are the points that have to 
be determined with reference to the levy 
of betterment contribution. As for the 
machinery for determining these ques- 
tions, section 27 (1) (d), read with 
sections 23 and 24 (a) enables t e arbitra- 
tor to determine the first three questions, 
viz. (i) whether there has been an increase 
or likelihood of increase in the value of 
the property; (ii) whether the increase: 
is due to the making of the town plan- 
ning scheme, and (iii) what is the esti- 
mated market value of the property on. 
the date of the publication of the notifi- 
cation under section 10 or section 12, 
It is against this award of the arbitrator 
an appeal is provided under section 29 (1) 
to the Chief Judge of the Court of Small 
Causes. As I pointed out already, the 
statute contemplates the estimation of 
the market value of the property in each 
succeeding financial year after the scheme 
takes effect. By virtue of section 24 (b) 
that estimate has to be made by the 
Chairman, who has been defined in 
section 2 (1) of the Act as the Commis- 
sioner of the Corporation of Madras in 
the City of Madras and the Chairman 
of the Municipal Council in other 
municipalities. By virtue of section 25 
(2) (a) of the Act, the procedure for the 
levy of betterment contribution has been. 
equated to the procedure for the levy 
Or property tax under the provisions of the 
corresponding Municipal Act. It is. 
against the background of these statutory 
provisions, the question has to be consi- 
dered, viz., whether the conclusion of 
the Appellate Authority in the present 
case is right or wrong. As I pointed. 
out-already, the Appellate Authority pro- 
ceeded to rely on the decision of the 
Full Bench of this Court referred to. 
already. è 


5. In this context it becomes necessary 
to consider what this Court was called 
upon to decide in that particular case. 


I 


That-was a case where, after the deter- 
mination: under section 23 read with 
section 24 (a) of the Act, had been made, 
the owner of the property did not take 
any steps challenging the same. There- 
after the Corporation made demands 
for betterment contribution on the basis 
of the increase in the value of the pro- 
peties over their value as on the date of 
the publication of the notification as 
determined by the Arbitrator. The 
owner of the property preferred revision 
petitions to the Commissioner and on the 
dismissal of those petitions he preferred 
appeals to the Council. On their dismis- 
sal he filed a suit in the civil Court for a 
declaration that the suit property was 
not liable to the levy of betterment contri- 
bution and for recovery of the amount 
so levied and collected. The question 
that had to be considered by the Full 
Bench was whether the civil Court had 
jurisdiction to entertain, that suit Or not. 
The matter came up to be considered 
by the Full Bench in view of an earlier 
decision of a Bench of this Court in 
Madura Municipality v. Muthusami Chettiar, 
The Bench in that case took the view that 
the question of the right of the Munici- 
pality to recover betterment contribu- 
tion on:proof of the value of the pro- 
perty comprised in the scheme having 
increased or was likely to increase by 
reason of the making of the scheme was 
not to be decided by the Arbitrator or 
any other machinery but had to be 
decided by the Municipal Council itself 
and that ‘consequently there being no 
machinery provided for the determina- 
tion of the question by the statute itself 
the civil Court had jurisdiction. It was 
this conclusion of the Bench that was 
reversed by the Full Bench. The Full 
Bench referred to the provisions to which 
I have already drawn attention and 
pointed out that a special machinery had 
been provided under the Act itself for 
determining the market value of the 
property as On the date of the publica- 
tion of the notification under section 10 
or section 12 and the subsequent value 
in each financial year as provided under 
section 24 (b) of the Act. In view of the 
express provision contained in the statute 
for dé&termining these questions the Full 





1 LLR. (1953) Mad. 1204 : (1954) 1 M.L.J- 
2153 ALR. 1954 454+ 
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Bench came to the conclusion that the 
civil Court’s jurisdiction must be deemed. 
to have been ousted or excluded and 
that therefore the civil Court had no 
jurisdiction to entertain the suit, This is 
what the Full Bench observed: 


“In the present case we have found 
that for the determination of the parti- 
cular question the statute has in 
fact provided aremedy. At the earlier 
stage where the increase in value or the 
likelihood of increase in value is made 
the subject-matter of a claim the Act 
provides for the appointment of an 
Arbitrator with special jurisdiction 
for the determination of that question. 
It goes further and states that subject 
to certain contingencies the decision 
of the arbitrator is final. It must 
necessarily follow that the normal 
forum of action for an aggrieved. 
person in such cases is by the terms 
of the statute denied to the party. 
The creation of a special forum. 
for the enforcement of the rights and. 
obligations of contending parties in. 
respect of a right or invasion of a 
right for the first time created by 
the statute does,,to our minds have 
the effect of denying to the civil Court 
any jurisdiction in that matter. We 
have already pointed out that with. 
regard to the subsequent valuation. 
there is in effect a statutory declara- 
tion that any increase in value is in. 
the eye of the statute in question the 
result of the making of the scheme. 
In the face of such a provision it is 
not open to a party to claim that such 
an increase in value is due to.cir- 
cumstances other than the making 
of a scheme. We have also pointed. 
out that in so far as the subse- 
quent valuations are concerned they 
- have been brought into line with the 
assessments of property tax and the 
special forms created in the relevant 
statute for the determination of ques- 
tions and adjudication of disputes 
. arising therefrom as also the effect of 
ousting the jurisdiction of the -civil 
Court in that connection”. 


6. . As I pointed out already the Full 
Bench was concerned only with the 
the jurisdiction of the civil Court and 
in the context of its conclusion that tle 


314 


civil Court had no jurisdiction, since 
the statute itself had provided for a parti- 
cular remedy with respect to a particular 
grievance of the citizen, they made the 
above observations. However, those 
observations do not. have the effect of 
providing for a statutory presumption, 
when an Arbitrator is called upon to 
decide under section 23 read with section 
27 (1) (d) the questions falling within 
his jurisdiction, and shutting out the 
citizen from putting forward the case 
that, though there has been an increase 
in the value of the property, that increase 
was not due to the making of the scheme. 
As I pointed out already, the statute 
contemplates the Arbitrator deciding 
three points, (i) whether there bas been 
an increase or likelihood of increase in 
the value of the property; (ii) whether 
uch increase is due to the making of 
the scheme, and (iii) an estimation of 
the market-value of the property as on 
the date of the publication of the notifi- 
cation under section 10 or section ‘12. 
With regard to all these three questions, 
the Arbitrator will have to arrive at a 
finding on the basis of the evidence 
placed before him by both sides and 
the statute itself does not provid: for any 
presumption with regard to any of them. 
What the Full Bench has pointed out is 
that, once the Arbitrator has rendered 
his decision on the three questions referred 
to already, it will automatically follow 
that the property in question is liable 
to betterment contribution and that, 
therefore, when a subsequent estimate 
of ths value for each financial year is made, 
itisnotopen to the owner of the pro- 
perty to reagitate the liability to better- 
ment contribution again by praying for a 
declaration that such increase in the 
value of the property is referable to cir- 
cumstances other than the making of the 
scheme. It is important to bear in mind 
the distinction between the initial valua- 
tion as contemplated by section 24 (a) of 
the Act and the subsequent valuation as 
contemplated by section 24 (b) of the 
Act and the statutory declaration referred 
to by the Full Bench applies only to 
the subsequent valuations under section 
24 (b) of the Act made by the Chairman 
and notto the initial valuation made under 
-section 24 (a) by the Arbitrator. This 
position is made amply clear in the judg- 
rent of the Full Bench and the above 
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observations in the judgment could not 
have been misunderstood as having pro- 
vided for such a presumption even with 
regard to. the initial valuation. There 
can be no doubt whatever that in this 
case what the Arbitrator was doing was 
to exercise jurisdiction under section 24(a) 
read with sections 23 and 27 (1) (d) and 
consequently he was called upon to find 
out wnether the increase in the value of 
the petitioner’s property was due to the 
making of the town-planning scheme and 
to make an initial estimate of the market- 
value of the property as on the date of 
the publication of the notification under 
section 10 or section 12 of the Act, and to 
the exercise of this jurisdiction the statu- 
tory declaration referred to by the Full 
Bench has no application whatever. 


4. The result of this will be that the 
Appellate Authority in the present case 
has failed to exercise the jurisdiction vested 
in him viz., the jurisdiction to find out 
whether the admitted increase in the value 
of the property was as a result of the 
making of the scheme or not. Since the 
Appellate Authority has not decid-d the 
question of fact as to Whether the admitted 
increase in the value of the petitioner’s 
property was due to the making of the 
town-planning scheme or not On ‘an 
erron2ous und2rstanding Of the Full Bench 
decision of this Court. I have no alter- 
native but to remand the matter to the 
Appellate Authority in order to enabl 
him to render a finding on the materia 
placed before the Arbitrator whether the 
admitted increase in the market-value' o 
the property was due to the making of the 
scheme or not. ; 


8. Under these circumstances the civil 
revision petition is allowed, the order 
of the Appellate Authority is set aside 
and the matter is remand:d-to the Appel- 
late Authority for fresh disposal in accord- 
ance with law andin the light of the obser- 
vations contained in this judgment. 
There will be no order as to costs. 


P.S.P. Petition allowed. 


[EnD oF Vorume (1973) I M.L,J. 
` (REPORTs.)] 
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THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) ` T 


Present, M. Sikri, QJ, A? N. 
Grover, A. N. Ray, D. G. Palekar and M., H. 
Beg, ÍF. j 


S. Narayana swami .. Appellant* 
G. Pauneerselvam and others 
Respondenis. 


Election Commission of India, and 
Supreme Court Bar Association (By 
notice). - 


Gonstitution of India (1950), Articles 171 
(3) (b) and 173—Election to Legislative 
Gouncil of a State from Graduates’ Gonsti- 
tuency—Gandidate to be elected if should 
himself be a graduate. 


A candidate from the graduates’ consti- 
tuency of a Legislative Council of a State 
necd not possess the qualification of 
having areduar. The plain and ordi- 
nary meaning of the term “‘clectorate”’ in 
Article’ 171 T (b) of the Constitution. is 
confined to the body of persons who elect. 
Tt does not contain, within its ambit, the 
extended notion of a body of persons 
electing a representative ‘‘from amongst 
themselves”. Thus the use of the term 
“electorate” in Article 171 (3), could not 
by itself impose a limit upon the field of, 
choice of members of the electorate by 
requiring that the person to be chosen 
must also be a member of the electorate. 

, [Para. 7.] 


It is nob possible to say on a perusal of 
Article 171 that the second chambers set 
up in nine States in India were meant to 





* Q.A. No, 189'of 1971, 12th April, 1972. 


incorporate the: principle of what is 
own a3 ‘functional’? or ‘vocational?? 
representation which has been advocated 
by Guild-Socialist and Syndicalist schools 
of political thought. All that can be 
inferred from the Constitution is that 
additional representation or weightage 
was given to persons possessing special 
types of knowledge and experience by 
enabling them to elect their special re- 
presentatives also for Legislative Councils. 
The concept of such representation does 
not carry with it, as a necessary conse- 
quence, the further notion that the re- 
presentative must also possess the 
qualifications of those he represents, 


[Para. 15.] 


The language as well as the legislative 
history of Articles 171 and 173 of the 
Constitution and section 6 of the Repre- 
sentation of the People Act, 1951, enable 
us to presume a deliberate omission of the 
qualification that the representative of the 
graduates sHould also .be a -graduate, 
No absurdity results ifsuch an intention is 
presumed, [Para, 21.] 


Authorities ‘are certainly not wanting 
which indicate that Courts should inter- 
pret in a broad and generous spirit the 
document which contains the funda- 
mental law of the land or the basic 
principles ‘of its Government. ‘Never- 
theless, the rule of “plain meaning” or 
“literal’” interpretation, described in 
Maxwell’s Interpretation of Statutes as 
“the primary rule” could not altogether 
be abandoned today in interpreting any 
document. . [Para. 4. 
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362. 


V. P. Raman and Vineet Kumar, Advocates 
for Appellant. 


Jagadish Swarup,  Solicitor-General of 
India, (B. D. Sharma and S. P. Nayar, 
Advocates with him), for the Election 
Commission of India. ` 


B. Sen, Senior Advocate (Sobhag Mal 
Jain, Advocate, with him), for the 
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The Judgment of the Gourt was delivered 
by 

Beg, J.—This is an appeal under section 
116-4. of the Representation of the 
People Act, 1951. Tae apps ent elec- 
tion, held on 11th April, 1970, to the 
Madras Legislative Gouncil from the 
Madras District Graduates’ Constituency 
was set aside by a learned Judge of the 
Madras High Gourt who decided all 
the issues except one in favour of the 
appellant. The onlyissue decided against 
the appellant, which is now before us, 
was framed as follows: 


“Whether the first Respondent was 
not qualified to stand for election to 
the Graduates’ Gonstituency on all or 
any of the grounds set out by the 
petitioner in paragraphs 7 to 9 of the 
election petition ?”’ 


a, Paragraphs d to 9 of the election 
petition against the appellant are lengthy, 
prolix and argumentative. The case 
and the contentions of the Respondent’ 
G. Panneerselvam, the petitioner before 
the High Qourt, which were accepted 
by the High QGourt, may be summarised 
as follows; 
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g. Firstly, the whole purpose of Article 
171 of the Constitution was to confer a 
right of “functional representation,’ vpon 
persons possessing certain educaticnal or 
other qualifications so that the Appellant 
Narayanaswami, who had only passed 
the- High School Leaving Examjnation 
and was not a Graduate, could not be 
elected at all to the Legislative Council 
from the Graduates’ Constituency; 
secondly, it would be absurd and destruc- 
tive of the very concept of representation 
of ially qualified persons that an 
individual who does not possess the esscp- 
tial or basi¢ qualification of the elec- 
tors should be a representative of those 
who are to be represented because of 
this special qualification of theirs and 
thirdly, the Gonstitution, being an orga- 
niç instrument for the governance of 
the land must be interpreted in a par- 
ticularly broad and liberal manner so 
as to give effect to the underlying prin- ° 
ciples and purposes of the system of 
representation sought to be set up by 
it and not in such a way as to delent 
them. Hence, the ẹducational qualifi- 
cation of the electors should be read 
into the system of representation s*t 
up by the Constitution for Legislative 
Councils as a necessary qualification of 
candidates in such constituencies, 


4. Authoritjes are certainly not wanting 
which indicate that Gourts should inter- 
pret in a broad and generous spirit 
the document which contains the funda- 
mental law of the land or the basic 
principles of its Government. Never- 
theless, the rule of “plain meaning” 
or “literal”? interpretation, described in 
Maxwell’s Interpretation of Statutes a: 
“the primary rule”, could not be alto- 
gether abandoned today in interpreting 
any document. Indeed, we find Lord 
Evershed, M. R.» saying: “The length 
and detail of modern legislaticn, 

undoubtedly reinforced the claim of 
literal construction as the only safe 
rule”, (See Maxwellon “Interpretation 
of Statutes” 12th edition, p. 28). It may 
be that the great mass of modern legis- 
lation, a large part of which ‘consists of 
statutory rules, makes some departure 
from the literal rule ofinterpretatign more 
easily justifiable tcday than it was in 
the past, But the object of inter- 
pretation and of “‘construction’’ which 
may be broader than. “interpretation” 


«és 
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is to discover the intention of the law 
makers in every case (See, Grawford on 
“Statutory Construction” 1940 edn., para. 
157, PP. 20-242). This object can, 
obviously, be best achieved by first 
looking at the language used in the 
relevant provisions, Other methods of 
extracting the meaning can ‘be resorted 
to only if the language used is con- 
tradictory, ambiguovs, or leads really 
to absurd results, This is an, clementary 
and basic rule of interpretation as well 
as of construction processes which, from 
the point of view of principles applied, 
coalesce and converge towards the com- 
mon purpose of both which is to get 
at the real sense and meaning, so far as 
it may be reasonably possible to do this, 
of what is found laid down. pro- 
visions whose meaning is under consi- 
deration have, therefore, to be examined 
before applying any method of construc- 
tion at ali. To those provisions we 
may now turn. 


5. Article 168 of our Gonstitution shows 
that the State Legislatures in nine States 
in India, including ras were to 
consist of two Houses: the Legislative 
Assembly and the Legislative Gouncil. 
Article 170 lays down that the is- 
lative Assembly of each State ‘‘shall 
consist of members chosen by direct 
election from territorial constituencics 
in the State, in such a manner as the 
Parliament may by law determine’, 
After that, comes Article 171 which may 
be reproduced in tote here: 


“ir (1).—The total number of mem- 
bers in the Legislative Gouncil of a State 
having such a Gouncilshall not exceed 
one-third of the total number of 
members in the Legislative Assembly 
of that State: : 


Provided that the total number of 
members in the Legislative Council of 
a State shall in no case be less than 
forty. 

(2) Until Parliament by Law other- 
wise provides, the composition of the 
Legislative Gouncil of a State shall be 
as provided in clause (3). 

(3) @£ the total number of members 
of the Legislative Gouncil of a State— 


(a) as nearly as may be, one-third 
shall be elected by electorates consist- 
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ing of members of municipalities, dis- ` 
trict boards and such other local autho- 
rities in the State as Parliament may 
‘by law specify: 


(b) as nearly as may be, one-twelfth 
shall be elected by electorates consis- 
ting of persons residing in the State 
` who have been for at least three years 
graduates of any university in the 
territory of India ore have been for 
at least three years in possession of 
qualifications prescribed by or under 
any law made by Parliament as equi- 
valent to that of a graduate of any 
such university; 


(c) as nearly as may be, one-twelfth 
shall be elected by electorates con- 

~ sisting of persons who have been for 
at least three years engaged in teach- 
ing in such educational institutions 
within the State, not lower in standard 
than that of a secondary schoc], as may 
be prescribed by or under any law 
made by Parliament; 


(d) as nearly as may be, one-third 
shall be elected by the members of 
the Legislative Assembly of the State 
from amongst persons who are not 
members of the Akemi: 


(e) The remainder shallbe nominated 
by the Governor in accordance with 
the provisions of clause (5), 


(4) The members to be elected under 
sub-clauses (a), (b) and (c) of clause 
(3) shall be chosen in such territorial 
constituencies as may be prescribed 
by or under any law made by Parlia- 
ment, and the elections under the 
said sub-clauses and under sub-clause 
(d) of the said clause shall be held in 
accordance with the system of pro- 
portional representation by means of 
the single transferable vote, 


(5) The members to be nominated 
by the Governor under sub-clause (e) 
of clause (3) shall consist of persons 
having spccial knowledge or practical 
experience in respeçt of such matters 
` as the following namely: ; 


Literature, Science, Art, ra- 
tive movement and social service”, 


6. The term “electorate”, us 


Article 171 (3) (a), (b) & (c) has 


ed in 
neither 
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been defined by the Constitution nor 
in any enactment by Parliament, Section 
2 (1) (e) of the Representation of the 
People Act (XLIII of 1951), however, 
Bays. 


**elector’, in relation to a constituency 


means a person whose name is entered 
in the electoral roll of that constitu- 
ency for the time being in force and 
who is not sybject to any of the dis- 
qualifications mentioned in section 16 
of the Representation of the People 
Act, 1950”. 


7. The plain and ordinary meaning of- 
the term “electorate”? is confined to the 
body of persons who elect. It does not 
contain, within its ambit; the extended 
notion of a body of persons electing re- 
presentatiwes ‘from amongst themselves.’ 
Thus, the use of the term “electorate”, in 
Article 171 (3) of our Constitution, 
could not by itself, impose a limit upon 
the field of choice of members of the 
electorate by requiring that the person 
to be chosen must also be a member of 
the electorate. The qualifications of the 
electors constituting the “‘electorate”? and 
of those who can represent each ‘“‘elec- 
torate”’, contemplated by the Gonsti- 
tution and then supplemented by Par- 
liament, are separately set out for each 
House. We may glance at the provisions 
relating to Legislative Assemblies first. 


8. Section 16 of the Reprcsentaticn cf 
the People Act (XLIII of 1951), lays 
down the qualifications of an elector 
negatively by prescribing who shall be 
disqualified for registraticn in an elec- 
toral roll, A disqualified person is one 
who: 


(a) is not a citizen of India; or 


(b) is of unsound mind and stands 
so declared by a competent court; or 


(c)-is for the time being disqualified 
from voting under the provisions of 
any law relating to corrupt practices 
and other offenccs in connection with 
elections”. 


g. Section 19 lays down the two conci- 
tions for registration on the electoral 
‘roll of’ a constituency. The person to 
be registered must not be less than 21 
yeais of age on the qualifying date and 


Act (XLIII of 1951), 
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stituency. The persons 80 registered, 
whose names appear on the electoral roll, 
constitute the electorate for the Legisla- 
tive Assembly of each State. Section 5 of 
of the Representation of the People Act 
(XLIII of 1951) enacts: 


5, Qualifications for membership of a 
Legislative Assembly: © - 

A person shall not be qualified to be 
chcsen to fill a seat in the Legislative 
Assembly of a State unless— 


(a) In the case of a seat reserved 
for the Scheduled Castes or for the 
Scheduled Tribes of that State, he is 
a member of any of those castes or cf 
those tribes, as the case may be, and 
is an elector for any Assembly consti- 
tuency in that State: 


(6) In the case of a seat reserved 
for an autonomous district of Assam, 
other than a seat the constituency for 
which comprises the cantonment and 
municipality of Shilleng, he is a mcm- 
ber of a Scheduled Tribe of any auto- 
nomous district and is an elector fcr 
the Assembly constituency in whicr 
such seat or any other seat is reseryeh 
© for that district; and 


(c) in the case of any other scat, he 
is an elector for any Assembly consti- 
tuency in that State.” 


to. Coming to the Legislative Council, 
‘we find that the qualificaticns for the four 
“electorates?” are indicated by Article 
171 (3) (a), (b) (c) and (d). ‘And, the 


-qualifications of candidates for seats in a 


Legislative Gouncil are given in recticn 
6 of the Representation of the Pecple 
which lays down : 
“6, Qualifications’ for membership of a 
Legislative Council— ` 


(1) A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
lative Council of a State to be filled by 
election unless he is an elector for any 
Assembly constituency in that State, 
(2) A person shall not be qualified 
to be chosen to’ fill a seat in the Legis- 
lative Council ofa State to be filled 
by nomination by the Governer unless 
he is ordinarily resident in the State”, 


xx, A look at Article 171 (2), set cut 


must be ordinarily resident in the con- above, indicates that the compositicn of 


m 


the Legislatiye Council of a State was a 
matter to be also provided for by law made 
by Parliament. It is evident that the 
CQonstitution makers had directed their 
attention specifically towards the methods 
of election and composition of the legis- 
lature of each State. They themselves 
prescribed some qualifications to be 
possessed by members of each House of 
the Legislature. Article 173 lays down: 


‘143 —A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
lature of a State unless he— 


(a) is a citizen of India, and, makes 
and subscribes before some person au- 
thorised in that behalf by the Elec- 
tion Gommission an oath or affirma- 
tion according to the form set out for 
the purpose in the Third Schedule; | 


(b) is, in the case of a seat in the Legis- 
lative Assembly, ‘not less than twenty- 
five years of age and, in the case of a 
seat in the Legislative Council, not less 
than thirty years of age; and 


(c) possesses such other qualifications 
as may be prescribed in that behalf 
by:-or under any law made by Parlia- 
ment’”’,. . 


12, An important and very noticeable 
difference between qualifications pres- 
cribed by Parliament for the membership 
of a Legislative Assembly by section 5 
of the Representation of the, People 
Act of 1951 and those for the member- 
ship of a Legislative Council by section 
6 of that Act is that, so far asa member of 
the Legislative: Assembly is concerned, 
she or she has to be an elector in the 
‘Aonstituency from which he or she 
stands; but a member of a Legislative 
Gouncil-in a-State is not similarly re- 
quired to be a member of the electorate. 
All that Parliament says, in section 6 
of the Representation of the People Act, 
1951, is that the person to be chosen as a 
member of the Legislative Council has 
to be “an elector for any Assembly 
constituency” in the State to whose 
. Legislative Council he was to be chesen. 
He has- to be “‘ordinarily resident” in 
the %ate to qualify for nomination. 
No other qualifications, apart, from those 
found in Article 173 of the Constitution 
and section 6 of the Representation of 
the People Act’ of 1951, are tto.be found 
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laid down anywhere. But, an additional 
qualification was found, by the judgment 
under appeal before us, to exist by resort- 
ing to a presumed legislative intent and 
then practically adding to it these ex- 
pressly laid down. 


13, It may be possible to look for legis- 
lative intention in materials outside the 
four corners of a statute where its langu- 
age is really ambiguous or conflicting. 
But, where no such difficulty arises, the 
mere fact that the intentions of the law 
“makers, sought to be demonstrated ‘by 
what was said by some of them or by 
those advising them when the Constitu- 
tion was on the anvil were really different 
from the result which clearly follows frem 
the .langvage used in the Legislative 
provision’ under consideraticn, could not 
authorise the use of such an exceptional 
mode of construction. “It is well ac- 
cepted”, said Lord Morris (See Davies 
Jenkins B Co. v. Davies*, ‘that the beliefs 
and assumptions of those who frame 
Acts of Parliament cannot make’ the 
daw”. ; ; 


14. The judgment under appeal, after 
discussing the manner- in which Article 
171 of the Constitution was framed and 
the different’ views expresscd about the 
nature of the Second, Chambers to be 
set up ‘by it in our States, says: ““The 
system of functional, which is also called 
occupational representation, as distin- 
guished from territorial EE e 
was borrowed from the Irish Gonstitu- 
‘tion and thatis the underlying principle 
in Article 171. The opinion of political 
thinkers and statesmen on the wisdom 
of such representation may not be una- 
nimous. Whatever be the divergent 
views, the accomplished fact in the Consti- 
tution is that such a representation has 
been given recognition and it has to be 
‘implemented. In making the Legislative 
Council as a representative body, the 
framers of the Constitution have not 
made it exclusively one of elected re- 
presentatives according to their occupa- 
tions. It is intended to be a Heterogene- 


-ous and more:broad bated body consisting 


of persons of different walks- of life, 
some elected and some nominated, each 
with the experience in his own field 
of activity’. The learncd Judge con- 
En 


A (1967) a WLR. 1199 atp. 1136, 
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cluded: “It is with these objects that 
clauses (a), (b) and (e) of Article 171 
(3) have been conceived so that persons 
in those walks of life could make their 
contribution to the Legislative functions 
of the State. Article 171 in fixing the 
composition ofthe legislative Council as 
a functional chamber, has also indirectly 
laid down certain qualifications and also 
disqualifications of members to be elected 
thereunder”, = 


15. Whatever may have been the opie 
nions of Qonstitution-makers or of their 
advisers, whose views are cited in the 
judgment under appeal, it is not possible 
to say, on a perusal of Article 171 of 
the Constitution, that the Second 
Chambers set up in nine States in India 
were meant to incorporate the principle 
of what is known as “functional” or 
“vocational”? representation which has 
been advocated by Guild-Socialist and 
Syndicalist Schools of political thought, 
Some of the observations quoted above, 
in the judgment under appeal itself, 
militate with the conclusions reached 
there. All that we can infer from our 
Gonstitutional provisions is that addi- 
tional representation or weight ‘was 
given to persons possessing special types 
of knowledge and experience by enabling 
them to elect their special representatives 
also for Legislative Councils. The con- 
cept of such. representation does not 
carry with it, as a necessary consequence, 
the further notion that the representative 
mustalso possess the very qualificaticrs 
of those he’ represents. 


16. In the. case of the Graduates’ 
constituency, it is provided in Article 
171 (3). (b) thatthe electors must have 
held their degrees for at least three years 
before they become qualified as electors. 
Thus, in laying down the test of com- 
petence of voters -of such a constituency, 
mere possession of degrees by them was 
not considered sufficient. Moreover, 
graduates are not an occupational or 
vocational’ group but merely a body of 
persons with an educational qualification, 
Tt would, therefore, not be correct to 
describe the additional representation 
sought to be given to them as an attempt 
to introduce the “‘functional’” or ‘‘voca- 
tional” principle. On the face of it, 
Article 171 appears to be designed oply 


‘attention of the law-makers, both 
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to give a right to choose their representa- 
tives to those who have certain types of 
presumably valuable knowledge and edv- 
cation, If the presumption of their 
better competence to elect a suitable 
representative is there, as we think that 
there must be, it would befor the members 
of such a constituency themselves to 
decide whether a person who stands for 


‘election from their constituency possesses 


the right type of knowledge, experience, 
and wisdom which satisfy certain stand- 
ards, It may well be that the Constituticn 
makers, acting upon such a presumpticn, 


-had intentionally left the educaticnel 


qualifications of a candidate for electicn 
from the graduates’ constituency un- 
specified, 


17. A test laid down by Blackburn, J. 
in R. v. Gleworth1, to’ determine what 
the correct presumption arising from 


‘an omission in’ a'statute should be, was 


whether what was omitted but sought 
to be brought within the legislative 
intention was “known” to the law makers, 
and could,. therefore, be ‘“‘suppased to 

have been omitted intentionally”. “It 
makes no difference”, says Craies in 

“Statute Law” (Craies on Statute Law 

6th edn., 1963, p.72)— “that the omissicn 

on the part of the legislature was a mere 

oversight, and that withcut doubt the 

Act would have been drawn otherwise 

had the attention of the legislature been 

directed to the oversight at the time the 

Act was under discussion”. Inthe care 

before us,itcould not possibly be said 

thatthe question to be dealt with was 

not “‘known”’ to the legislators, It could 

not even be said that qualifications cf 

the electors as well as of thore to be 

elected were not matters to which the 

in 

the Constituent Assembly and in Parlia- 

menf, was not specially directed at 

all or that the omission must be by 

mere oversight. The provisicns dis- 

cussed above demonstrate amply how 

legislative aftention was paid to the 

qualifications of the electors as well 
as of the elected in every care. Hence ' 
the correct presumption, in ruch a case 

would be that the omission wd deli- 

berate. 





1, (1864) 4 B, & S. 927 at p. 994. 
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18. A glarce at the legislative history 
lying behind Article 171 also erjables us 
to reach the conclusion that the omission 
by the Q stitution makers or by Parlia- 
ment to prescribe graduation as a quali- 
fication of the candidate for the graduates’ 
constituency must be deliberate. Sec- 
tions 60 and 61 of the Government of 
India Act, 1935, deal with composition 
of provincial legislatures and of the two 
Chambers of such legislatures. The 
Upper Chambers in the Provincial Legis- 
latures were to be composed of members 
retiring every third year in accordance 
with provisions of. the Fifth Schedule 
to the Act. Rule 10 of this Schedule lays 
down: i ' 


“In a Province in which any seats 
are to be filled by representatives of 
backward areas or backward. tribes, 
representatives of commerce, industry, 
mining and planting, represenfatives of 
landholders, representatives of univer- 
sities or representatives of labour, per- 
sons to fill those seats........0+6- eae 
shall be chosen in such’manner as may 
be prescribed”. 


On goth April, 1936, the Government of 
India (Provincial Legislative Assemblics) 
Order of 1936 was issued by His Majesty 
in Gouncil. It prescribed the quali- 
fications of persons to be chosen from 
the “special constituericies” set up for 
representation in the Legislative Councils. 
A glance at the provisions relating to 
these qualifications, including’ those for 
the University seats, indicates that it was 
invariably expressly provided, where 
it was so interided, that a necessary quali- 


that he or she should be “entitled to vote 
for the choice of a member to fillit”. 
Hence legislative history on the subject 
would alsó indicate that, whenéver any 
qualification ofthe candidate wasintended 
t> be impv3ed, this was expressly done 
and nət left to mere implications. 


19. We think that the view contained 
in the judgment under appeal, necessarily 
resvlts in writing some words into or 
adding them to the relevant statutory pro- 
visiong, to, the effect that the candidates 
from graduates’ constituencies of Legisla- 
tive Council mvst also possess the quali- 
fication of having graduated, This con- 
travenes the rule of “plain meaning” 
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or “literal”? construction which must 
ordinarily prevail. A logical corollary 
ef that rule is that ‘‘a statute may not 
be extended to meet a case for which 
provision has clearly and undoubtedly 
not been made”. (See Craies on Statute 
Law, 6th Edn., p. 70). An applicaticn 
of the rvle necefsarily involves that addi- 
tion to or modification of words used in 
statutory provisions is not gencrally per- 
missible (See e.g. Sri Ram Ram Narain 
Medhi v. State of Bombay, British India 
General Insurance Go., Lid. v. Captain Igbar 
Singh®, R.G. Jacob v. Union of India’, 
Courts may depart from this rule only 
to avoid a patent absurdity (Se e.g 
State of Madhya’ Pradesh v. Asad Bharat 
Finance Go.*. In Hira Devi v. District 
Board, Shahjahanpur, this Court observed: 


“No doubt it is the duty of the Court 
to try and harmonise the various pro- 
visions of an Act passed by the Legis- 
lature. But it is certainly not the 
duty of the Court to stretch the words 
used by the Legislature to fillin gaps 
_ Or- omissions: in the provisions of an 
Act”. °. : 


ga. “Cases in which defects in statutory 
provisions may or may not be supplied 
by Courts have been indicated in well 
known works such as Sutherland’s “‘Sta- 
tutory Construction”. (3rd Edn., Vol. 2) 
(Paragraph 4924 at pages 455-458) and 
in Crawford’s ‘Construction of Statutes” 
(1940, Edn.). Only.one passage from the 
last mentioned work need be cited here: 


(p. 269): 


‘Where, the statute’s, meaning is clear 


k : . © and explicit, words cannot be inter- 
fication of a candidate for a seat was ' P , n 


polated. In the first place, in .such 
,a case, they are not needed, If they 
should , be interpolated, the statute 
would‘ more than likely fail to express 
the ‘legislative intent, as the thought 
intended to be conveyed, might be 
Peer rs cen en a OE 


1959 ‘S.C.J. 679 : (1939) 1 S.C.R. (Supp.) 
: ALR. 1959 S.Q. 459 > > - 
2. (1960) 1 S.C.R. 168: (1960) S.Q.J. 44 : 
(i960) r An,WR. (S.C.) 6: 1960 1 MLJ. 
(S.G.) 6: ALR. 1959 S.Q. ` 


1331. 

5 S.G.R. 800 : ee 8.C,J. : 
(i) a A. BO ro e s BEET 
S.C.) 79 : (1963) M.L.J. (Cr) 433: AIR. 


108 eP t S.C.J, 815 : (1967) MLJ. (Gr) 
439 ! ER 1967 S.C. 278. : 3 

So 1952 S.C.J. 593: ALR, 1952 S.C, 962 at 
p. 365. 
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altered by the addition of new words. 
They should not be interpolated even 
though the remedy of the statute would 
thereby be advanced, or a more desir- 
able or just result would occur, Even 
where the meaning of the statute is 
clear and sensible, either with or without 
the omitted word, interpolation is 
improper, since the primary source 
of the legislative intent is in the 
language of the statute”. 


21. We think: that -the TER as 

ell as the Isgislative history of Articles 
171 and 173 of the Constitution and 
section 6 of the Representation of the 
People Act, 1951, enable us to presume 
a deliberate omission of the» ‘ qualifica- 
tion that the representative of the gradu- 
ates should also be a graduate. In our 
opinion, no absurdity results if we pre- 
sume such an intention. We cannot 
infer, as the learned Judge of the Madras 
High Court had done, from the mere fact 
ofsuch an omission and opinions about a 
supposed scheme of ‘functional re- 
presentation” underlying Article 171 of 
our Constitution, that the omission was 
either unintentional- or that it led to 
absurd results. We think that by adding 
a deemed or implied qualification to 
be necessary of a representative of the 
graduates which the Constitution makers, 
or in any event the Parliament, could 
‘have easily imposed, the learned Judge 
had really invaded the Legislative sphere. 
The defect, if any, in the law could be 
removed only by law made by Parlia- 
ment, i 


22. We conclude, after considering all 
the relevant constitutional and statutory 
provisions relating to the qualifications 
of a candidate of election from the 
Graduats’ constituency of the Legislative 
Council of the Madras State, that the 
appellant possesses all the qualifications 
laid down for such a candidate. 


2g. Therefore, we allow. this “appeal, 
set, aside the judgment and .order of the 
Madras. High -Gourt, and dismiss the 
Respondent's “election petition. ‘The 
appellant is entitled to his costs through- 
out, 


V.K. Appeal allowed. 


: 
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THE SUPREME COURT OF INDIA: 
(Civil Appellate Jurisdiction.) 


Present: —K. S. Hegde," P. Faganmohan 
Reddy, I. D. Dua and H. R. Khanna, FF. 


K.V.A.L.M. Ramanathan Chettiar 


by Lrs, G. Vasantha Appellants 
v. 

Commissioner- of. Income-tax, 
Madras Respondent. 
Indian Bank, Madras .. Intervener. 


Income-tax Act (XI of 1922), section 49-D 
—Double taxation relief —Assessee, resident in 
India, carrying on business in Malaya and in 
India —Income from other sources in India— 
Business income in Malaya and business loss 
in India—Doubly taxed income—How to be 


computed. 


For the assessment year 1953-54 the 
assessee, who carried on business in 
Malaya’ and also owned rubber gardens 
abroad, declared his foreign income as 
He had been assessed 
n Malaya i in respect of that income, As 
fie was resident in India during ths rele- 
vant previous yéar, that income must be 
considered as accrued to him in 
India in view of section 4 (1) (b) (ii) of the 
Income-tax Act. During the relevant year, 
. he was carrying On. business in India also. 
In that business he suffered a loss of 
‘Rs. 68,858. “In India his income from 
other sources amounted to'Rs. 32/142, 
It mainly consisted: of income from pro- 
perty. his assessment proceedings 
in India he ee double taxation relief 
under section 49-D. The Income-tax 
.Officer allowed double taxation relief on 
a sum of Rs. 1,92,816 by adding income 
from other sources to the foreign income 
and deducting from the total thus com- 
puted the loss of Rs. 68,858. The 
Qommissioner in exercise of his powers 
under section 48 read with section 49-D 
anne! held that that computation was 
ng because according to him the 
Buses loss‘ of Rs. 68,858 ° incurred by 
the assessee' can be set off only against 
the business profits of Rs. 222,532 
earned in Malaya resulting in a business 


* OAs. Nos. 1840 and 1942 of 1972, 
1144 October, int: 


IT} 


income of Rs. 1,53,674 being the only 
income from Malaya which can be con- 
sidered to have svffered double taxation. 
His view was confirmed by the Tribunal 
in appeal and by the High Qourt in a 
Reference. On appeal to the Supreme 
Court, i 


Held, that the sum of Rs. 1,92,816 had 
suffered double taxation. 


Per Faganmohan Reddy, Khanna and Dua, F7: 
When once it is recognised that section4g-D 
does not make the basis of relief the tax 
paid on.the income from the same head 
or source, then the relief to which an 
assessee would be entitled would be the 
amunt of tax paid on the foreign income 
which by its inclusion in the total income 
once again bears under the Act. 
The word “such” in the phrase ‘‘such 
doubly taxed income” has reference 
to the foreign income which is again 
being subjected to tax by its inclusion in 
the computation of the income under the 
Act and not,the same income under an 
identical head of income under the Act, 
The income from each head under 
scction 6 is not under the Act subjected 
to tax s:parately, unless the Legislature 
has used words to indicate a comparison 
of similar incomes but.it is the total 
‘income which is computed and assessed 
as such, in respect of which tax relief is 
given for the inclusion of the foreign 
income on which tax had been paid 
according to the law in force in that 
country, The scheme of the Act is that 
although income is classified under diffe- 
rent heads and the income under each 
head is separately computed in accor- 
dance with the provisions dealing with 
that particular head of income, the 
income which is the subject-matter of 
tax under the Act is one income which is 
the total income. The income-tax is 
only one tax levied onthe aggregate of 
the income classified and Sahat b 
under tHe different heads; it is not a 
collection of distinct taxes levied a- 
rately on each head’ ofincom?. In other 
words, assessment to incomé-tax is one 
whole and not group of assessments for 
different heads or items of income. In 
ordeą therefore to decide whether the 
assessee is entitled to double taxation 
relief in respect of any income, the consi- 
deration thatthe income has been derived 
under a particular head would not have 


S—2 
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much relevance. There is indeed noth- 
ing. in the language of section 49-D 
which’ either expressly or by necessary 
implication restricts the grant of double 
taxation relief to incomes under the same 


head, [Para. 49.] 


Per Hegde, F. (dissenting): The expression 
“of a sum calculated on such doubly 
taxed income” in section 49-D involves 
two aspects, 27z.,: (1) it exclusively relates 
to the income earned outside India 
(this.is clear from the word ‘‘such’’) ; and 
(2) itrelates only to that part of the income 
earned outside India which is doubly 
taxed. In other words the same income 
must have been doubly taxcd. The 
income that gets relief under section 49-D 
is‘only that income—tdentified income— 
which has been subjected to tax twice 
over. In other words the income in 
qvestion—may be whole or part—must 
have been subjected to tax not only in 
the country in which it was earned but 
also in this country. From the language 
of section 49-D, it is clear that it does not 
concern itself with the totality of the 
income or even the source of the income. 
It merely concerns itself with that part 
of the income which has been subjected 
to double taxation. The provision 
requires that there should be a recalcula- 
tion of that income which has been doubly 
taxed. In making that calculation, the 
authority computing the tax will have 
to leave those portions of income which 
have not been doubly taxed. 

[Para. 6.] 


Cases referred to 


Rolls Royce Lid. v. Short, 10 Tax Case 59 ; 
The Assam Railways and Trading Go. Ltd. v. 
The Gemmissioners of Inland Revenue, 18 
Tax Gases 509 ; Gommtssioner of Income-tax 
v. Arunachalam Cneitiar, (1963) 49 I.T.R. 
5743 Commissioner of Income-tax, Bombay 
Gity II v. New Citizens Bank cf India Itd., 
(1965) 58 I.T.R. 468; O.A.P. Andiappan v. 
Commissioner of Income-tax, Madras, (1971) 
82 I.T.R. 876; Inland Revenue Commis- 
Stoners v. National Mortgage and Agency Co. 
of New Zealand, (1935) A.C. 524. 


Appeal by certificate from the : Judg- 
ment and order dated 12th March, 1968, 
of the Madras High Gourt in Tax Qase 
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No. 202 of 1962. (Reference No. 5 of 1964), 


S. T. Desai, Senior Advocate (T. A. 
Ramachandran, Advocate, with him), for 
Appellant. 


B. Sen, Senior Advocate (P. L. Juneja, 
B. D. Sharma and R. N. Sachthey, Advocates, 
with him), for Respondent. 


M. S. K. Sastri and M. S. Narasimhan, 
Advocates, for Jntervener. 


The Court delivered the following 
Judgments. 
Hegde, J. (dissenting)—I have had the 


advantage of reading the judgment pre- 
ared by my learned ea ie Reddy, J 

regret I am unable to agree with the 
construction placed by him on section 
9-D of the Indian Income-tax Act, 1922 
to be hereinafter referred to as the Act), 
I agree with him that there is consider- 
able difficulty in interpreting that pro- 
vision but that does not absolve this 
Court from its duty of properly construing 
that provision. On a proper construc- 
tion of that provision, I am of the opinicn 
that the conclusion reached by the Com- 
missioner, the Tribunal and the High 
Court is the proper one. 


2. The facts of the case are fvlly set ovt 
in the judgment of my learned brother 
Reddy, J. It is needless to repeat those 
facts in their entirety. It will be suffi- 
cient if I set out the material facts relating 
to the assessment year 1953-54. During 
the relevant previous year, the deceased 
assessee who carried on businessin Malaya 
and also owned rubber gardens abroad 
declared his foreign income as Rs.2,22,532. 
He had been assessed in Malaya in respect 
of that income. As he was resident in 
India during the relevant previous year, 
that income must be considered as having 
accrued to him in India in view of section 
4 (1) (b) (ii) of the Act. During the 
relevant year, he was carrying on business 
inIndiaalso, Inthat business he suffered 
a loss of Rs. 68,858. In this country his 
income from other sources amounted to 
Rs. 39,142. It me mid ofincome 
from property. In his assessment pro- 
ceedings in this country, he claimed double 
taxation relief under section 49-D. The 
Income-tax Officer added his income 
arising outside the taxable territories with 
his income from other sources in India 


(Rs. 2,22,532--Rs, 39,142=Rs, 2,61,674) 
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and from that he deducted Rs, 68,658, 
the business loss suffered by him in India 
and taxed him on a total income of 
Rs. 1,92,816. The Commissioner revised 
that order. He came to the conclusion 
that the income that has suffered double 
taxation was only Rs. 1,53,674. He 
accordingly granted double taxation relicf 
only in respect of that amount. His 
view was confirmed by the Tribunal in 
appeal and by the High Court ina refer- 
ence under section 66 (1), 


3. Under our income-tax law, in every 
assessment year, the total income of an 
assessee during the previous year is 
brought to tax. It is made rp of income 
from various sources. Those sources are 
set out in section 4 of the Act, Clause (a) 
of sub-section (1) of section 4 attracts 
into the pool, income, profits and gains 
from whatever sources derived which are 
received or deemed to be received in the 
taxable territory in the previous year by or 
on behalf of the assessee, Income is 
defined in section 2 (Q). That is an 
inclusive definition. One of the com- 
ponents of “income” is “dividend” which 
is defined in section 2 (6) (A). Both the 
expressions ‘‘income’’ as well as “divi- 
dend” include certain receipts which 
are deemed as “income” or “dividend”. 
Section 4 (1) (b) enumerates various 
other sources of income. One of the 
components which makes up the total 
income is the income that has accrued or 
arisen fo a resident in India in the pre- 
vious year, outside the taxable territory. 


4. We shall now see what section 49-D 
says. It is not necessary to quote the 
entire section. The portion of the section 
that is material for our present purpose 
runs thus: 


“If any person who is resident in the 
taxable territories in any year proves 
that, in respect of his income which 
accrues or aises drvring that year with- 
out the taxable territories...... he has 
paid in any country...... by deduction 
or otherwise under the law in force in 
that country, he shall be entitled to 
dednction from the Indian income-tax 
payable by him of a sum calculgted in 
such doubly taxed income at the Indian 
rate of tax or the rate of tax of the said 
country, whichever is the lower,” 
(emphasis supplied). 


IT] 


5. Before analysing the ingredients of 
this provision, it is necessary to mention 
that section 49-D gives relief to the extent 
mentioned in that s2ction in respect of the 
income accruing or atising in countries 
outside India with which our country 
has no reciprocal agreement for relief 
or avoidance of double taxation. With 
the countries with which we have reci- 
procal agreements for the relief from 
double taxation, section 49-A applies. 
In cases falling under that scction, relief 
to be granted depends upon the terms of 
the concerned agreement. Now turning 
back to section 49-D and analysing that 
provision, we find the fcllowing ingre- 
dients:— 


(1) the assessee in qustion must have 
been resident in the taxable territory 
in any year; 


(2) that some income must have 
accrved or arisen to him outside the 
taxable territory during that year; 


(3) in respect of that income he must 
have paid by deduction or otherwise 
tax under the law in force in the country 
in question; and 


(4) if he fulfils all the above conditions, 
he will be entitied to deduction from 
the Indian income-tax payable by him 
of a sum calculated on such doubly 
taxed income at the Indian rate of tax 
or the rate of tax of the said country 
whichever is lower. 


6. There is no dispute that the first three 
conditions enumerated above have been 
satisfied in the present case. The real 
question for decision is as to what is the 
scope of the expression ‘‘of a sum calcu- 
lated on such double taxed income”. 


This expression involves two asp2cts viz., 
(1) It exclusively relates to the income 
earned outside India (This is clzar from 
the word “‘such’’) and (2) It relates only 
to that part of the income earned outside 
India which is doubly taxed. In other 
words the same income must have been 
doubly taxed, The income that gets 
relief under section 49-D is only that 
income—identified income—which has 
been subjected to tax twice over. In 
other words the income in question—may 
be whole or part—must have been sub- 
jected to tax not only in the country 
in which jt was earned but also iy this 
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country. From the language of section 
49-D, it is clear that it does not concern 
itself with the totality of the income or 
even the source of the income. It merely 
concerns itself with that part of the income 
which has been subjected to double taxa- 
tion. The provision requires that there 
should be a recalculation of that income 
which has been doubly taxed. In making 
that calculation, the authority computing 
the tax will have to leave those portions 
of income which have not been doubly 
taxed, 


47. In computing the totalincome of an 
assessee, the procedure adopted is that 
income, profits or gains under each head 
is first determined after giving deductions 
to which the assessec is entitled under that 
head and thereafter th2 total income is 
arrived at for the purpose of determining 
the rate of tax as Sala for the quantifi- 
cation of the tax due. Supposing an 
assessee has various sources of income such 
as salaries, interest on securities, income 
from property, profits or gains of business, 
profession or vocation, income from other 
sources and capital gains, the income 
under each head has to bë first determined. 
For the determination of the taxable 
income under each head, the taxing 
authorities have not only to take into 
consideration the gross income under 
each head, they must go further and 
deduct from the gross income under each 
head variovs concessions to which the 
assessee is entitled to and_ thereafter 
arrive at ths total income. 


8. Quite clearly the assessee’s income 
from property and other sources amount- 
ing to a sum of Rs. 39,142 has not been 
doubly taxed. Hence that income cannot 
enter into the calculation of doubly taxed 
income of the assessee as that income 
could not have been included in the 
return made by the assessee at Malaya. 
That is not an income earned by the 
assessee outside the territories of India. 
That being so in calculating the doubly 
taxed income, thatcomponent of the total 
income has tobe kept apart. Further the 
entire business income of Rs, 2,22,532 
earned in Malaya though tax:d in Malaya 
has not been taxed in this country. Out 
of that sum only a sum of Rs. 1,53,674 has 
been taxed in this country. The business 
loss in this country cannot be said to have 
heen taxed ip thiscountry. A relief given 


12 


does not amount to a taxation, To repeat, 
it is only that income which can be said 
to have been doubly taxed, is that entitled 
to relief under section 49-D. Counsel 
for the parties rightly conceded that the 
source of income is not a 18levant con- 
sideration, What is material under 
section 49-D is the income which is 
doubly taxed. 


9. Ifthe entire fax paid by the assessee 
in a country outside India is to be deduc- 
ted while compvting his tax liability in 
this country, then there was no necessity 
for the Legislature to enact section 49-A. 
An agreement under that provision, at 
the highest could have provided for the 
deduction from the tax payable in this 
country by an assessee, the tax paid by 
him in a foreign country. Anything 
more than that cannot be considered as 
relief from double taxation. It would 
amount to tax concession. It is equally 
unlikely that the relief given under an 
agreement entered into under section 
49-A can be less than the relief available 
under section 49-D. If the relief given 
under an agreement under section 49-A 
and the relief given under section 49-D 
mean the same thing, Legislature 
must be held to have indulged in an 
exercise in futility. Such a line of reason- 
ing is impermissible, Section 49-D must 
be understood to cover a field other than 
that covered by section 49-A. Further 
it is not reasonable to think that section 
49-D gives more relief than what is likely 
to be given under an agreement under 
section 49-A, section 49-D being a 
residuary provision, 


to. Section 49-D as it now stands is 
the result of an amendment made in 
1953. Prior to thatthe section read: 


“If any person who has paid by deduc- 
tion or othe:wise Indian income-tax 
for any year in respect of any income 
arising without the taxable territories 
in a country the laws of which do not 
provide for any relief in respect of 
income-tax charged in the taxable 
territories proves that he has paid 
income-tax by deduction or otherwise 
under the laws of the said country 
in respect of the same income, he shall 
be entitled to the deduction from the 
Indian income-tax payable of a sim 
- equal to one-half of such Indian income- 
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tax or to one-half of such tax payable 
in the said country, whichever is less”, 


Ir. Under the section as it stood before 
the amendment in 1953 relief was given 
‘fin respect of the same income’? which 
was taxed twice over. Under the present 
provision relief is given to “such doubly 
taxed income”. I am clear in my mind 
that so far as the jdentification of the 
income which is entitled to double taxa- 
tion relief is concerned, there has been 
no change in the law. The expression 
“the same income” and “sech doubly 
taxed income’? mean the same thing. 
We are not concerned with the other 
changes effected in section 49-D. The 
statement of objects and reasons for 
bringing about the change in section 49-D 
or the Select Committee’s report relating 
to that provision do not throw any light 
in the matter of identification of the 
income which is entitled to double taxa- 
tion relicf, 


1a. Section 49-D despite the difference 
in the language employed in my opinion 
is similar in scope to section 27 of the 
United Kingdom Finance Act, 1920. 
The relevant portion of that section reads 
as follows: 


“If any person who has paid, by deduc- 
, tion or otherwise, or is liable to pay, 
‘United Kingdom income-tax for any 
year of assessment on any part of his 
- income proves to the satisfaction of the 
Special Commissioners that he has 
paid Dominion income-tax for that 
year in respect of the same part of 
his income, he shall be entitled to 
relief from United Kingdom income- 
tax paid or payable by him on that 
partof his incomeat arate thereon to 
be determin*d as follows: 
(a) Ifthe Dominion rate of tax does not 
exceed one-half of the appropriate 
rate of United Kingdom tax, the rate 
at which relief is to be given shall be 
the Dominion rate of tax; 


(6) In any other case the rate at which 
relief is to be given shall be one-half 
of the appropriate rate of United King- 
dom tax”. 


13. The English provision entitles an 
assessee to relief from double taxation in 
respect of that part of his incom? on which 
he has paid dominion income-tax and 
he is also liable to pay incomé-tax in 
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United Kingdom in respect. of that part. 
The income which is entitled to relief 
under that provision is “the same part 
of his income”’ whicn is liable to be taxed 
both in the United Kingdom as well as 
in the Dominion. That is exactly what 
is done under section 49-D: Our Act 
instead of using the expression ‘‘the same 
part of his income’? which is doubly 
taxed has used the expression: ‘‘of such 
doubly taxed income”. But the two 
expressions mean the same thing. 


14. The decisions rendered under the 
United Kingdom Act bear on the pcint 
in controversy in this case. i 


15. In Rolls Royce Lid. v. Chortt, the ques- 
tion P as to what extent the assessee 
was entitled to relief from double taxation 
under the aforementioned section 27. 
The facts of the case are not material 
for ovr present purpcse. Brtthat d:cision 
sets out the scope of section 27:. This is 
how its scope is described by Rowlatt, J., 
sitting g e King’s Bench, 


“The object of section 27 of the Finance 
Act, 1920 was to mitigate the hardship 
involved in paying income-tax in the 
United Kingdom in full upon profits 
which, has already been subjected 
to income-tax in a Dominion, and if 
the islature had thought fit to say 
TEP sae income had been taxed 
in a Dominion and th: same profits 
came thereafter at any time to form 
the basis of a tax in the United Kingdom 
the sum already paid on that' income 
should: form a basis of relief, the thing 
might|have worked out very simply. 
But that has not been done baan 
because it is quite clear that before 
relief can be given in respect of Domi- 
nion incom>-tax paid on profits brovght 
into charge to income-tax in this 

-~ country,, it must be shown that the 
Dominion income-tax and the United 
Kingdom income-tax are paid in 
respect of the same year and on the 
same income or as the phrase is used 
here, '‘Part of income’ ”. 


16. The learned judge equated the expres- 


sions ‘‘part of income”? and ‘‘same 
pace as meaning the same thing, 


17, “In the course of his-judgment, his 
Lordship observed: 


L 10 Tax Cas, 59 


| 





“If you read the first few lines of the 
section, really on the words of it, the 
section only appears to apply where this 
aver Dppiny of taxation PoR pare 
tial, that is to say, where a man has 
part of his income taxed doubly and not 
where he has the whole taxed doubly, 
which obviously cannot be intended.” 


18. When the matter was taken up in 
appeal to the Court of Appeal Pollock, 
M.R. set out the conditions on which the 
relief can be given under section 27. 


Those conditions, to put it in the words 


of the Master of Rolls are: 


“First, it is the person who has paid the 
United Kingdom income-tax by 
deduction or otherwise for any year 
of assessment Of any part of his income 
who may claim relief. The second 
step is that that taxpayer must prove 
to the satisfaction of the Special Gom- 
missioners that he has paid Dominion 
income-tax for that year of assessment 
- ‘in respect of the same part of his 
income’ as that on which he has paid 
. United Kingdom income-tax. And 
the third step is that if such proof is 
given, the taxpayer becomes entitled 
to relief from United Kingdom income- 
tax ‘on that part of his income’, 
that is, on that same part referred to 
previously on which he thas paid United 
a es income-tax and Indian 


1g. Proceeding: further the Master of 


Rolls observed; 


“The fact of paying a tax in a Dominion 
does npt induce relief. The basic 
condition is that a person has paid tax 
on his income over here—then, if some 
part of that income so charged and 
assessed to tax in the United Kingdom 
can be identified and proved to have 
- paid Dominion tax, that same part 
which has suffered dual taxation can 
be relieved of the tax paid here up to 
the measure of relief given by the 
section”. 
20. The decision which is more appro- 
priate for our present purpose is that 
rendered in The Assam Railways and Trad- 
ing Go. Lid. v. The Gommissioners of Inland 
Revenue}, The relevant facts of that case 
are as follows: 
Se 


1. 18 TQ 5o09. 
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ax. The assessee-company, which was 
incorporated and controlled in the United 


Kingdom, carried on the business of 


Tunning a railway, working coal mines 
brickworks etc., in Assam and also carried 
on a plantation business there. The 
whole of its income arose in India with 
the exception of a small amount arising 
from investments in England. The com- 
pany had issued, in the United Kingdom 
debenture stock and the interest thereon 
was paid in the United Kingdom. In com- 
puting the company’s liability to United 
Kingdom income-tax under 
Schedule -D for the years 1928-29 and 
1929-30, the debenture interest was not 
allowed as a deduction and certain pro- 


fits from a tea garden were included as. 


a receipt. The assessments of the com- 
pany to Indian income-tax and super-tax 
for the corresponding years in respect 
of its business profits were, in accordance 
with the provision of Indian income-tax 
law, arrived at after deducting the amount 
of debenture interest and excluding the 
tea garden profits, The assessee claimed 
that the relief jn respect of Dominion 
income-tax to which it was entitled under 
section 27, Finance Act, 1920 should be 
based on the whole of its income as 
computed for the purpose of United 
Kingdom income-tax less only the 
income arising in England, without any 
deduction for the debenture interest 
or the tea garden profits. The Special 
Commissioners refused the relief claimed. 
The House of Lords affirmed the decision 
of the Special Gommissioners, It held 
that the company had not borne double 
taxation on that part ofits income which 
was applied in payment of debenture 
interest or on the tea garden prcfits and 
hence was not entitled to relief in respect 
thereof. From this decision, itis seen that 
the total income of the assessee arising 
or accruing in United Kingdom for the 
purpose or double taxation relief was 
split into four parts i.e., (1) income arising 
in England, (2) the interest on debenture 
that was given deduction in India, 
(3) the tea garden profits and (4) the other 
income, . 


22. There was no dispute that the income 
from the investments in England was 
not to be taken into consideration while 
determining the double taxation relief, 
This position was conceded by the assessee, 


from consideration while de 


Case I of 


1993 


If we apply the same ratio to the facts 
of the case before us, we have to exclude 
the double taxation relief, the income of 
Rs. 39,142 an income exc usively earned 


in India and was not brought to tax in 


Malaya. Next, deduction given in India 


in respect of the interest on debenture 
loans was not taken into consideration 


while affording dovble taxation relief 


because that portion of the Indian 


income was not subjected to double 


taxation because of the relief given under 


the Indian Income-tax Act. Let us 


apply that principle to the facts of the 
present case, 
this country as business loss (Rs. 68,858) 
was not subjected to double taxation. 
That amount was never taxed in this 
country, We should not mix up dcuble 
taxation relief with tax concessions. The 
main judgment of the House of Lords in 
Assam ried rate 
Lord Wright. lysing section 27 of 
the Finance Act, oF 1 
observed: 


The amount deducted in 


was delivered by 


1920, Lord Wright 


“The section requires that the taxpayer 
should prove ay that he has paid tax 
in the United Kingdom for any year 
on a certain sum which is part of his 
income; in this connection. I do not 
think that the word ‘part’ is used to 
exclude the whole but merely to point 
to an ascertainable sum of income 
which is brought into question ; (2) 
that he has paid taxin the Dominion 
‘in respect of? the same part of his 
income for that year; here the words 
‘in respect’ of as contrasted with ‘on’ 
do not, I think, involve any latent 
distinction, since the word ‘on’ would 
be inapplicable to the ‘same income’ 
which becomes a separate taxable 
subject in the Dominion. The tax- 

ayer then becomes entitled to relief. 

t seems clear that there must be a 
definite part of income brought into 
question, and that can only be expres- 
sed in a sum of money. As income 
ex Ui termini must be aes ina sum 
of money, the words ‘ same part of 
hisincome’ must involve a comparison 
between two sums of money which 
prove to be the same. The contention 
of the appellants is to the contrary. It is 





1. 18 T.C. 509, 


ii} RAMANATHAN CHETTIAR Y. 
said o1 their behalf that the words ‘the 


same part of his income’ refer solely 
to what is called the source, and that 
Hany of amount is immaterial and 
does nọt come into question except for 
the purpose of ascertaining the rate of 
tax to be allowed for. I cannot agree 
with this argument. No doubt ques- 
tions of source, as it has been called, 
that is, such questions as where the 
income comes from, are essential to 
identity so far as that aspect goes, what 
is taxed in the United Kingdom with 
what is taxed in the Dominion, but, in 
addition, the income itself that is, the 
amount of money, must also be iden- 
tified.| I think the words ‘the same 
part of his income’ are apt to include 
both elements of comparison and identi- 
fication.” 


2g. These observations, if I may say so 
with respect clearly bring out the legal 
principles bearing on the issue under 
discussion. 

24. In my judgment the decision of the 
Madras High Qourt in Commissioner of 
Income-tax v, Arunachalam Chettiar}, ccrrec- 
tly lays down the law on the subject. 


a5.- Mr; S. T. Desai, learned Gounsel 
for the assessee placed considerable reli- 
ance on the decision of the Bombay High 
Court in Commissioner of Incoms-tax, Bombay 
Gity II v. New Citizens Bank of India Ltd. 
and another®, Therein the Gourt was 
called upon to interpret an agreement 
entered into under section 49-A. In that 
case the Gourt was not required to inter- 
pret the scope of section 49-D. There is 
no doubt t some of the observation 
made im' that case lend support to the 
arguments advanced on behalf of the 
assessec.. In my opinion the learned 
Judges of the High Gourt in that case did 
not bring out correctly the ratio of the 
decisions in Assam Ratlwoays and Trading 
Go.? and Rolls Royce’s caset, They sought 
to distinguish those cases on the basis of 
the facts of those cases ignoring the legal 
principles enunciated in. 

26. In the result I dismiss these appeals, 


Jaganmohan Reddy, J. (for himself, Khanna 
and Dua, FF.).— These are appeals by 


IT.R. 574. 
LTR. 468. 
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certificate from a common judgment of 
the Madras High Court rendered in three 
references under section 66 (1) of the 
Income-tax Act, 1922 (hereinafter called 
the ‘Act’) pertaining to assessment years 
1953-54, 1954-55 and 1955-56. 


Gur. MapRas (Hegde, 3.) 


28. In the reference relating to the 
first assessment year three questions, in 
respect of the last two, two questions 
were referred by the, Tribunal. 
three questions relating to the first re- 
ference are: 


1, Whether on the facts and in the 
circumstances of the case, the Tribunal 
isrightinits view that the Commissioner 
of Income-tax had jurisdiction to revise 
the order of refund? 


2, Whether on the facts and in the 
circumstances of the case, the Tribunal 
is right in its view that the order of 
refund under section 48 read with 
section 49-D is independent and distinct 
from the assessment order? 


3. Whether on the facts and in the 
circumstances of the case, the Tribunal 
is right in confirming the computation 


of relief as modified by the Com- 
missioner? ; 
ag. In the reference relating to the last 


two assessment years, the questions were: 


1, Whether on the facts and in the 
circumstances of the case, the Tribunal 
is right in modifying the order of the 
Appellate Assistant Gommissioner? 


2, Whether on the facts and in the 
circumstances of the case the Tribunal 
is right in its interpretation of section 
49-D? 


go. Before the High Gourt the first 
question on the first reference was not 
pressed and therefore was answered against 
the assessee. The remaining two ques- 
tions which were considered te be similar 
to the two questions in the other two 
references were also answered against the 
assessee. Before us the second question 
in the first reference was not pressed, as 
such substantially the third question in 
that reference and the first and second 
questions in the other two referenceswhich 
deal with the validity of the order of the 


ie 


Gommissioner and the High Court need 
alone be considered in these appeals. 


gx. The assessee who is now dead and 
is succeeded by legal representatives 
was doing money-lending business in 
Malaya as well as in this country. He 
also owned rubber gardens abroad. In 
respect of the first assessment year 1953-54 
the assessee declared his foreign income 
as Rs. 2,22,532 and showed a loss on 
business in India as Rs. 68,858 and income 
from other sources as Rs. 39,142. In the 
other two references it is not necessary 
to refer to the income earned by him 
abroad and in India except to say that 
the Appellate Assistant Gommissioner 
allowed the appeal in part holding that 
the income from all the sources in India 
have to be considered together just as 
income from all sources abroad must 
be considered together and in that view 
held that the net assessed income in 
India from Malaya is what has suffered 
double tax. What is to be determined 
in these appeals, is, on what basis should 
the double taxation relief be afforded to 
the assessee. It will be sufficient if 
we take the first assessment as illustrative 
of the problem which is posed in these 


appeals, 


82. The Income-tax Officer allowed 
double taxation relief on a sum of 
Rs, 1,92,816 by adding income from other 
sources to the foreign income and deduct- 
ing from the total thus computed the 
loss of Rs. 68,858. The Commissioner 
in exercise of his powers under section 48 
read with section 49-D however held that 
that computation was wrong because 
according to him the business loss of 
Rs. 68,858 incurred by the assessee can 
be set off only against the business profits 
of Rs. 2,22,532 earned in Malaya re- 
sulting in a business income of Rs, 1,53,674 
being the only income from Malaya 
which can be considered to have suffered 
double taxation. In appcal against the 
order of the Gommissioner, the Tribunal 
following the judgment in Commissioner of 
Incoms-tax, Madras v. Arunachalam Ghettiar?, 
came to the conclusion that the expression 
“such doubly taxed income” can only 
indicate that it is that portion of the 
income on which tax in fact has been 
imposed and paid by the assessee that 
ea SR ED Cee 


4, (1963) 49 I,T\R, 574, 
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(1974. 


qualifies for dovble income relief. The 
High Court also was of the view that the 
relief granted by section 49-D on such 
doubly taxed income has reference to 
the factual double ‘incidence under two 
different jurisdictions of tax on identical 
amount of income, that’ is to say, an 
identical ‘income on which two taxes ` 
have been imposed under the Indian 
jurisdiction and the other by a foreign 
authority, 


33. Itis clear that d decision in these 
appeals will depend on the construction 
of section 49-D which bristles. with diffi- 
culties and is not easy to resolve, A 
great deal would depend on the approach 
to the question and the meaning to be 
given to “such doubly taxed income”. 
If we are to approach the construction 
of the section on a comparison with, 
the reliefs given under. section 49-A or 
on the analogy of cases decided under tec- 
tion 27 of ‘he United Kingdom Finance 
Act or on a priori assumption that the 
relief under section 49-D could not be 
greater than that which can be given 
under section 49-A or on the basis of 
reciprocity under section 27, we venture 
to think it will-not lead to a satisfactory 
conclusion. Section 49-A empowers the 
Central Government to enter into agree- 
ments with the Government ofany country. 
outside India for the granting of relicf 
in respect of income on which have been 
paid both income-tax (including super- 
tax) under the Act and: the income-tax 
in that country or with the Government 
of any country outside India for the avoi- 
dance of double taxation - of income, 
profits and gains under the Act and under 
the corresponding law in force in that 
country and may, by notification in the 
Official Gazette, make such provisions 
as may be necessary for implementing’ 
the agreement. Before.the amendment 
of that section by the Finance. 
Act, 1953’ with effect from Ist April, 
1953, there were other provisions givin 

relief in respect of Part B States td 
Dominion income-tax and agreement 
for avoidance of double taxation in India, 
Pakistan or United Kingdom apart from 
section 49 which granted relief in respect’ 
ofincome-tax, In 1948 section 49 which 
granted relief in respect of . income-tax 
both in India and in United Kingdom 
was omitted and section 49-A as it then 
Was, was amended to enable the Central 


I] 


Government to make provisions by noti- 
fication to grant relief in respect of income 
on which both India and United Kingdom 
levied tdx. Under the amended section 
49-A the Income-tax Double Taxation 
in United Kingdom Rulcs were made. 
It would appear on the relevant provisions 
an assessee can claim double taxation 
relief iff he can show that he has paid 
tax on the sams income both in India and 
in the foreign country. In order to 
obtain the relief it was also necessary 
to show !that the income must have been 
charged |to tax in both covntries. Where 
a resident of India earns income in a 
foreign country with which the Govern- 
ment of India has no arrangement for 
relief against or avoidance of double 
taxation, relief has been afforded to 
him under section 49-D. 





g4. We may point out that for the first 
time relief in respect of tax charged in a 


| Prior to Amendment Act, 
1953 
| 


49-D.| Relief in respect of tax in country 
not providing for relief in respect of Indian 
income-tax...... if any person who has 
paid by deduction or otherwise Indian 
income-tax for any year in respect of an 

income arising without the taxable terri- 
in a country the laws of which do 
not provide for any relief in respect of 
in the taxable terri- 
tories proves that he has paid income- 
tax by deduction or otherwise under the 
laws of the said country in respect of the 
same lon te he shall be entitled to the 


tories 


income-tax ch 


deduction from the Indian income-tax 
ayable of a sum equal to one-half of such 
dian income-tax or to one-half of such 
tax payable in the said country, which- 


ever is less. 


Explanation—The expression ‘Indian 
income-tax’ in this section means income- 
-tax and super-tax charged in accordance 


with the provisions of this Act. 
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country which did not provide for relief 
in respect of the British Indian income- 
tax was granted under the said section 
introduced by the Indian Income-tax 
(Amendment) Act, 1939 in the Act of 
1922. To this an Explanation was added 
by Amendment Act 23 of 1941 which 
makes it clear that the relief extends both 
to income-tax and to super-tax. There- 
after, a new section 49-D was substituted 
by the Amendment Act, 1953 with effect 
from 1st April, 1952 and by the Finance 
Act, 1956 sub-sections (3) and (4) were 
inserted. Since the last two sub-sections 
ey with income of a resident in the taxa- 
ble territories accruing or arising to him 
during that year in Pakistan they do not 
assume any relevance for the purposes of 
this case. We give below in juxtaposition 
section 49-D as it was prior to the amend- 
ment in 1953 and that inserted by the 


1953 Amendment Act:— 
After Amendment Act, 
1953 


49-D. (1) if any person who is resi- 
dent in the taxable territories in 
any year proves that, in respect 
of his income which accrues or arises 
during that year without the taxable 
territories (and which is not deemed 
to accrue or arise in the taxable terri- 
tories), he has paid in any country 
with which there is no reciprocal 
arrangement for relief or avoidance of 
double taxation, income-tax, by deduc- 
tion or otherwise, under the law in 
force in that country, he shall be 
entitled to the deduction from the 
Indian income-tax payable by him 
of a sum calculated on such double 
taxed income at the Indian rate of 
tax or the rate of tax of the said country, 
whichever is the lower. 


(2) The Central Government may by 
notification in the official Gazette, 
declare that the provisions of sub- 
section (1) shall also apply in relation 
to any such income accruing or arising 
in the United Kingdom and char, 

able under this Act for the year ending 
on the 31st day of March, 1950, or 
tor the year ending on the gist day of 
March, 1951, or for the year ending 

- on the gist day of March, 1952, 
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35. That section as is obvious, grants 
double taxation relief in respect of taxes 
on income charged in any foreign country 
by deduction or otherwise under the law 
in forcein that country. The object of the 
section is that the amount of Indian 
income-tax paid or the amount of tax 
paid in the foreign country whichever is the 
lower is allowed as a deduction from the 
tax payable under the Act on such doubly 
taxed income. The words “‘in respect of the 
same income ” in the pre-amiendment section 
and “‘such doubly taxed income’ emphasised 
by us assume importance and will be 
considered in the context of the respec- 
tive sections and the object with which 
they were enacted. 


36. The Tribunal thought that the busi- 
ness loss in India must first be set off 
wholly against the business profits earned 
ir. Malaya and the fact that this results 
in application of section 24 (1) does not 
take away the necessity for the limitation. 
But before us the learned advocate for 
the Revenue conceded that neither section 
24 is applicable nor would it be necessary 


[1973 
Explanation.—In this section,— 


(i) the expression ‘Indian income- 
tax’ means income-tax and super- 
tax charged in accordance with the 
provisions of this Act; 

(i) the expression ‘Indian rate of 
tax’ means the rate determined by 
dividing the amount of Indian income- 
tax after deduction of any relief due 
under the other provisions of this Act 
but before deduction of any relief 
under this section, by the total income ; 


(#2) the expression ‘rate of tax of 
the said country’ means income-tax 
and super-tax actually paid in the 
said country in accordance with the 
corresponding laws of the said country 
after deduction of all reliefs due, 
but before deduction of any relief 
due in the said country in respect of 
double taxation, divided by the whole 
amount of income assessed in the said 
country; 

(70) the expression ‘income-tax in 
relation to any country’ includes any 
excess profits tax or business profits tax 
charged on the profits by the Govern- 
ment of that country and not by the 
Government of any part of that councry 
or a local authority in that country.” 


to submit that the income on which a 
tax has been paid abroad must be under 
the same head of income as that specified 
in section 6 of the Act. What he in fact 
contends is that the income from interest 
and from property assessed in India 
amounting to Rs. 39,142 did not arise 
outside India, as such it cannot be taken 
into account in determining whether the 
tax paid outside is not doubly taxed. This 
begs the question. Indeed in his earlier 
contentions he had indicated that the 
basis upon which the Revenue is resisting 
the claim is that the identity of the income 
is not the same, that is for granting relief 
(a) there must be numerical identity of 
the income which is subject to tax both in 
India and abroad, the numerical identity 
being the amount of income on which tax 
is paid, and (6) there should also be the 
sameness of the head. Secondly, he 
contended that relief by way of deduction 
is allowable on such portion of that ingome 
which has actually been subjected to tax 
twice over after allowing for set off or 
deductions if any. Thirdly, having 
regard to the scheme of the Act and the 


I}. 
ME 


method of computation of income arising 
both within and without India, income 
must be considered under separate heads 
in order:to ascertain whether any income 
has been actually taxed or not. He there- 
fore submits that Rs. 39,142 has no rela- 
tion at all with the income arising in 
Malaya ‘and cannot be takea into consi- 
derationjunder section 49-D. This would 
be so, he says, even if it came under the 
same head. In support of these conten- 
tions the'decisions of the Court of Appeal 
in England in Rolls Royce Lid. v. Short, 
that of the House of Lords in Assam Rail- 
way and \Irading Co., Lid. v. The Commis- 
sioners of Inland Revenue?, and the case of this 
Court in'0.A.P. Andiappan v. Commissioners 
of Incame-tax, Madras3, were cited. We 
may at once state that these decisions are 
rendered; on the provisions which are not 
in pari materia wtith the provisions in 
section 49-D. 


37. The case of this Court in Andjappan?, 
was under section 49-A where the ques- 
tion was,|whether the assessee was entitled 
to abatement in India under Article III 
of the agreement for relief and avoidance 
of double taxation in India and Ceylon 
tead with item 8 of the Schedule to the 
agreement. It was held on the terms of 
that Article and the clause in the schedule 
that what was attributable to the Ceylon 
law was |only that tax which was ulti- 
mately levied on the assessee and deman- 
ded, but he was not entitled to abatement 
of tax that he would have to pay before 
deduction of the allowance given by 
section 45 (2) of the Ceylon Income-tax 
Ordinance, 1932. This case therefore does 
not help jus in ascertaining what “doubly 
taxed income”’is for the purpose of section 
49-D as it was decided on the terms of 
the provisions of the Ceylon law according 
to which tax was ultimately levied in 
tespect of which relief was claimed. 


38. The! other two English cases dealt 
with the interpretation of section 27 of 
the Finance Act, 1920. The amendment 
in 1927 was only in respect of the mean- 
ing of “appropriate rate in the United 
Kingdom income tax” which is not rele- 
vant for| the present consideration. 





Sectifn 27 of the Finance Act is as under: 





1. 10 T.C. 59. 


2. 18 TC. 509, 
3. (1971) 82 LT.R. 876, 
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“(1) if any person who has paid, by 
deduction or otherwise, or is liable to 
pay, United Kingdom income-tax for 
any year of assessment on any part of 
his income proves to the satisfaction of 
the Special Commissioners that he 
has paid Dominion income-tax for 
that year in respect of the same part of 
his income, he shall be entitled to relief 
from United Kingdom  income-tax 
paid or payable by him on that part 
of his income at a rate thereon to be 
determined as follows:— 


(a) if the Dominion rate of tax does not 
exceed one-half of the appropriate 
rate of the United Kingdom income- 
tax, the rate at which relief is to be 
given shall be the Dominion rate of tax; 


(b) in any other case the rate at which 
relief is to be given shall be one-half 
of the appropriate rate of the United 
Kingdom income-tax. 


* * * * +» 

39. Itwillbe observed that in this section 
the words “in respect of the same part 
of the income” and ‘‘on that part of his 
income” have significance in under- 
standing the English decisions in respect 
of the double tax relief given in the 
United Kingdom. Similar words, viz., 
“in respect of the same part of his income” 
and ‘fon that part of his income” are 
used in the corresponding provision in 
clause 3 of the notification of the Govern- 
ment of India issued under section 49-A. 


40. In the Rolls Royce caset, a British 
company trading in India was assessed to 
and paid Indian income-tax for the year 
1920-21 on a profit of £4,120, the profits 
of its Indian branch. It was also assessed 
to and paid in the United Kingdom 
income-tax for the same assessment year 
under the law of that country on the 
average of the whole of its profits wherever 
made for three preceding years.- The 
assessee claimed that as it had paid both 
United Kingdom tax and Indian income- 
tax for the assessment year on its Indian 
profits for those years, it was entitled ‘to 
relief under section 27 from the United 
Kingdom income-tax. The claim was 
negatived by Rowlatt, J., as no income- 
tax was paid in respect of the Indian 
ge ee 
1, 10 T.G. 59. 
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income of 1920-21. This decision was 
upheld by the Gourt of Appeal, Rowlatt, 
J. at page 67 gave the reasons for dis- 
allowance thus:— 


“When the Indian income in the year 
of assessment calculated according to 
Indian methods is more than the Indian 
income calculated according to British 
methods, then he will only get relief 
calculated with,reference to the amount 
of the English-calculated income upon 
which he has paid English income-tax. 
Where the Indian income calculated 
according to the Indian method is less 
than the Indian income calculated for 
the United Kingdom income-tax in 
the United Kingdom method, wili he 
be able conversely to deduct the rate 
from the English income-tax although 
that would be giving him back more 
tax than he has actually paid in India >” 


41. In the Court of Appeal, Pollock, 
M. R. said at page 70:— 


“ The fact of paying a tax in a Dominion 
does not induce relief. The basic 
condition is that a person has paid tax 
on his income over here...... then, if 
some part of that income so charged 
and assessed to tax in the United 
Kingdom can be identified and proved 
to have paid Dominion tax, that same 
part which has suffered dual taxation 
can be relieved of the tax paid here, 


42. Warrington, L.J. observed at pages 

71-72 : 
“Having regard to the different modes 
of assessment prevailing in England 
and India respectively, the profits of 
the Indian business chargeable in the 
two countries can never be identical 
in amount, and it is therefore clear that 
in separating from the entire income 
the part of the income to which 
section 27 is applicable, regard must 
be had to the source from which it is 
derived and not to its amount In this 
case the part of the income to be consi- 
dered is the profits of the Indian 
branch”. 


In Assam Railways and Trading Com- 
pany case1, the House of Lords were 
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considering the case of an assessee-com- 
pany which earned poe in India 
amounting to £186,808 which sum was 
liable to United Kingdom income-tax. 
By the Indian Income-tax Act the assessee 
was allowed to deduct interest on deben- 
tures and other items which deducted 
the profits assessable to Indian income- 
tax to £129,365 upon which the same 
tax was paid in India. The company 
claimed that its total income assessable 
to tax in the United Kingdom could be 
treated as having borne income-tax in 
India. It was held that the company 
had not borne double taxation on that 
part of its income which was applied in 
payment of debenture interest or on the 
garden proñīts and was not entitled to 
relief in respect thereof. Lord Blanes- 
burgh while pointing out that the more 
the question raised in the appeal is consi- 
dered the greater is the difficulty it 
presents and he was inclined to 

with the construction placed by Lord 
Warrington who in his speech indicated 
the reasoning for the particular construc- 
tion placed by him. The observations of 
Lord Warrington were stated at pp. 534- 
535 thus: 


“On the question of construction the 
contention of the appellants was that 
‘that part of his income’ refers only 
to the source from which the income is 
derived. The source in this case was 
the Indian business of the company, and 
it was contended that, inasmuch as 
the whole of that income was taxed to 
United Kingdom income-tax in the 
sum of £186,750, it is in respect of 
that sum that relief should be given. 
I cannot agree with this contention. 
The word ‘part’ is not in any sense 
a word of art with a peculiar meaning 
derived from the subject-matter in 
connection with which it is used. We 
are here dealing with a sum of money 
referred to as income. ‘Part’ of a 
sum of money means in its ordinary 
signification so many pounds, shillings 
and pence out of a lca amount. If 
the income is £100, a small sum, say 
£50, would properly be described as a 
part thereof. In the present casg the 
part of his income on which the tax- 
payer has paid tax in England is 
£186,750. In India he has paid tax 
on a smaller part numerically of the 


11) 


same income. To obtain relief he 
has to prove that he has paid Dominion 
tax on the same part of his income as 
- that on\which he paid United Kingdom 
tax. He can only prove this in respect 
of the smaller sum. I see no reason 
why, for the purpose of identification, 
any other meaning should be given to 
the word ‘part’ than the numerical 
meaning. ‘Double taxation’ is not in 
terms mentioned in the section, but it 
is obvious that the object of the pro- 
vision is to obtain pro tanto the avoi- 
dance of that result. The tax payer 
has paid Dominion income-tax in 
respect of £x of his income; he is 
entitled to relief in respect of £x part 
of the same income and to no more”, 


44. Section 27 of the Finance Act and 
e earlier cases on the interpretation of 
that section were again considered by the 
House of Lords.............. a case not 
cited at the Bar............ in Inland 
Revenue Commissioners v. National Mortgage 
and Agency Co. of New Zealandi, It was 
again pointed out that the true construc- 
tion and effect of section 27, a difficult 
section, had led to arguments and diffe- 
rences of opinion in the Courts and had 
come more than once before the House of 
Lords. In that case it was ultimately 
held that when a company controlled in 
the United Kingdom carries on business 
in a Dominion the relief from the United 
Kingdom jincome-tax under section 27 
(1) in respect of that business is to be 
determined by ascertaining the assessable 
income following the legislative direc- 
tions in those respective countries as to 
allowances or deductions and thereafter 
without scrutinising those allowances or 
deductions by an individual comparison 
with a different system in other parts of the 
Commonwealth, relief should be granted 
to the extent of the smaller amount, 
There was no need to record anything 
else except the two statutory incomes of 
the business taking care to see that neither 
includes income from any other source. 
Tn this case no deduction was permissible 
in respect of debenture interest for the 
pope ofthe United Kingdom assessment 

ut the Dominion law excluded from the 
assessąble income the sum paid in respect 
of the debenture interest to the company 
under the Dominion law as agent of the 
ee eee eee 
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debenture holders was assessable in res- 
pect of the debenture interest with a right 
to recoup itself from the debenture holders 
for the tax so paid. In fact it was un- 
able to exercise that right as the contracts 
under which the interest was payable 
were made in the U.K. and therefore 
though the company was assessed on the 
debenture interest in the Dominion and 
duly paid the tax ultimately the burden of 
that tax rested upon the company. This 
special circumstance alone was there- 
fore held to be sufficient for holding that 
the relief claimed for an adjusted sum of 
£633,609 paid by the company under 
section 27 (1) of the Act of 1920 was 
justified. The decision of the Court of 
Appeal was affirmed subjecttoa difference 
as to the ground on which the question 
of debenture interest should preferably 
be decided. The Lord Chancellor 
agreed in all respects with Romer, L.J. 
on principle namely (1) that the word 
“income” in the section does not mean the 
real income but the statutory or notional 
income by means of which tax is calcula- 
ted; (2) that if this statutory income in 
the Dominion is fA and in the United 
Kingdom the statutory income from the 
same source is £ (A+B) relief will be 
given in respect of £A; (3) that an 
analysis of the two statutory incomes for 
the purpose of comparing for example the 
respective allowances for repairs or depre- 
ciation is inadmissible. Lord Macmillan 
pointed out at pp. 554-555: 


“The principle of section 27 is that the 
same fad of income shall not bear the 
full burden of both the United Kingdom 
and the Dominion income-tax and in 
the present instance it is clear that 
£33,609 debenture interest has both 
here and in New Zealand been subjected 
though under different schemes to the 
full burden of income-tax’’. 


45. These cases show that (1) the actual 
tax paid on the Dominion income statu- 
torily determined would alone be consi- 
dered for relief (2) that the relief which 
under section 27 can be claimed is the 
statutory income of the Dominion derived 
from the same source which has been 
taken into account in the United King- 
dom from the same source. The word 
“source” has been differently understood 
by different law Lords but in effect, as 
Lord Wright observed in the Assam 
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Railway cass}, the words “‘the same part 
of his income” are apt to include both 
elements of comparison and identifi- 
cation. In our view, we can derive no 
benefit from these cases unless we hold 
that “such doubly taxed income” in 
section 49-D as being equivalent to “the 
same part” of the assessee’s income in 
section 27 or “in respect of the same 
income” in the notification under section 


49-A. . 


46. It may be pointed out that section 
49-D prior to amendment in 1953 afforded 
relief calculated at half of the Indian 
income-tax on the income in question or 
half of the tax payable in the country in 
respect of the same income in the year 
of assessment in which the income arose 
whichever is less. It may be mentioned 
that after the Income-tax (Amendment) 
Act, 1939 the residents of India became 
liable annually to be taxed on their 
world income which naturally would 
bring to tax income which has accrued 
in a foreign country and has been sub- 
jected to tax there and would also be 
subject to tax under the Act. Immedi- 
ately after the amendment of the Act 
the Second World War broke out and the 
Indian citizens earning income outside 
the taxable territories became the Victims 
of aggression. In many cases their assets 
suffered damage and they had to leave 
their business and property and return 
to India. After the close of war in 1946 
conditions in the erstwhile countries in 
which these citizens were engaged in 
earning incomes remained unsettled and 
uncertain. It took time even for condi- 
tions to settle down and become normal 
and even then the change of outlook in 
those countries had to be faced parti- 
cularly in the field of fiscal laws before 
our citizens could have the confidence 
to re-invest in ventures abroad. Our 
own country was troubled with partition 
upheavals. By 1950 things became more 
settled and the Government of India 
with a view to encourage more and more 
Indian residents to establish branches in 
countries with which there is no special 
agreement for the avoidance of double 
taxation, by its Press Note, Finance 
Department New Delhi dated goth May, 
1950 made it known that certain pro- 
posals were being considered by it in 
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that behalf and in accordance with that 
Press Note the Income-tax Amendment 
Bill, 1952 was introduced to amend the 
section with effect from the assessment 
ending 31st March, 1950 covering 
its operations unilaterally even to the 
United Kingdom. That Bill as stated 
earlier, was subsequently enacted by the 
substitution of a new section 49-D for 
the old one. The objects and reasons 
for the amendment of section 49-D of 
the Act and Clause 25 of the Amendment 
Bill of 1952 give the following reasons: 


“The provision as proposed to be 
amended secures that this unilateral 
relief will be increased from one-half 
to the abatement of tax at the full 
Indian rate or the full foreign rate 
whichever is lower. This amendment 
implements the concession announced 
in a Press Note on the 20th May, 1950 
and would encourage persons resident 
in India to establish branch business 
in foreign countries. As respects the 
income accruing or arising in the U.K. 
the Central Government is empowered, 
to make this unilateral basis of relief 
applicable, if necessary for the assess- 
ment years 1949-50, 1950-51 and r951- 
52”. : 


47. The Select Committee added the 
words “but before deduction of any 
relief due in the said country in respect 
of double taxation” in Explanation (iit) 
and also added Explanation (iv). In 
respect of these amendments it stated: 


“Apart from a clarificatory amendment 
in section 49-D (2) Explanation (iii) 
the other amendment is to remove one 
source of hardship. Generally the 
excess profits tax or the business 
profits tax would be allowed as a 
deduction in the foreign country in 
determining the income liable to tax 
in that country but not so in India. 
Therefore if the tax were not taken into 
account the combined relief on income 
liable to tax in India and in the foreign 
country would not be adequate.” 


48. In interpreting the amended section 
49-D where the assessee is entitled to the 
deduction from Indian income-tay pay- 
able by him under the Act, the tax paid 
in a foreign country are we to give the 
same meaning to the words “ot a sum 
calculated on such doubly taxed income” 


H] 


‘as that which has to be given to the words 
“in respect of the same income” occurr- 
ing under the repealed ‘‘section 49-D”? In 
other words, is the phrase “such” doubly 
taxed income of similar import as the 
‘same income”?. In our view the word 
“same” would connote that it is ‘identical’ 
though in all cases it may not mean 
that. It may also mean not different. It 
frequently means of the kind or species or 
corresponding to and therefore the same 
income in the context would mean the 
same kind or species or identical income 
earned in a foreign country on which 
tax has been paid in that country in 
respect of which relief is being claimed for 
being again subjected to tax under the 
Act. If the concession that was being 
iven by the amendment for encouraging 
ndian residents to start business in 
foreign countries, was only to give relief 
at the full rate of Indian income-tax 
intead of half of such tax, all that was 
necessary was to delete the words “one 
half of?’ occurring in section 49-D as it 
was prior to its amendment. But that 
is not what the legislature has done. 
It has re-drafted the entire section with a 
different emphasis and this advantage was 
also afforded unilaterally under sub- 
section (2) in relation to any income 
accruing or arising in U. K. and charge- 
able under the Act for the period specified 
therein. Apart from giving full relief 
at the Indian rate of tax or the rate of 
tax of the said country whichever is the 
lower the assessee has to satisfy certain 
prerequisites before his claim to double tax 
relief can be accepted. He must show (a) 
that he is a resident in the taxable terri- 
tories in the year in which reliefis claimed; 
Maes in respect of his income on which 
ief is claimed that it had accrued or 
arisen to him without the taxable terri- 
tories and (c) that he has paid in that 
country income-tax by deduction or other- 
wise under the law in force in that country. 
If he satisfies these requirements he will 
be entitled to the deduction from the 
Indian income-tax payable by him of a 
sum calculated on such doubly taxed 
income at the Indian rate of tax or the 
rate of tax of the said country which- 
ever ig the lower. The words “such 
doubly taxed income” can have reference 
to the tax which the foreign income bears 
once again the burden of Indian income- 
tax-by its, being included in the total 
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income chargeable under section 3 read 
with section 2 (15) which defines it as 
the total amount of income, profits and 
gains referred to in sub-section (1) of 
section 4 computed in the manner laid 
down in the Act. A reference to section 
4 (1) (b) (ii) would show that the income 
which accrues or arises to an assessee 
without the taxable territories durin 
such year is to be included in the tota 
income so that the income under any of 
the heads enumerated in section 6 which 
has accrued or arisen to the assessee 
without the taxable territory and is 
subject to the tax under the law in 
force in that country, is included in his 
total income attracting the levy of charge 
under the Act. This would again be 
taxed under the Act and would therefore 
be doubly taxed income. Or, it could 
mean that the income from the same or 
similar head or source which accrued or 
arose to him outside the taxable terri- 
tories during such year and upon which 
tax was paid by him, can be considered 
to be doubly taxed if under the head it 
is again chargeable to tax under the Act. 
In other words, is the criteria for deter- 
mining an income as doubly taxed income, 
the head or source of income under the 
Act to be considered with the same head 
or source of income in respect of which 
tax was paid under the foreign law or is 
the emphasis of,the tax paid by deduction 
or otherwise under the law in force in a 
foreign country in respect of which relief 
is being given by reason of the inclusion 
of that income in the total income of the 
assessee which is again subjected to tax 
under the Act?. 


49. In Arunachalam Chettiar’s caset, the 
Madras High Court gave a similar 
interpretation to section 49-D as was 
given by the English cases to section 27 
of the United Kingdom Finance Act, 
1920 for holding that “‘such doubly taxed 
income’ really purports to indicate that 
it is only that portion of the income on 
which tax has in fact been imposed and 
been paid by the assessee that is exigible 
for the double tax relief”. The decision 
did not take into consideration the legis- 
lative history or the change in the langu- 
age of the amended section 49-D nor 
the concession which was sought to be 
given to encourage residents in India to 
eee 
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earn income outside the taxable terri- 
tories. We do not say that the question 
to be determined is easy to resolve and 
in this we are in distinguished company 
of Judges who have felt similar difficul- 
ties, but in our view, what commends 
us most is that once it is recognised that 
the section we are interpreting does not 
make the basis of relief the tax paid on 
the income from the same head or source, 
as we have shown that the change in the 
language does not, then the relief to 
which an assessee would be entitled would 
be the amount of tax paid on the foreign 
income which by its inclusion in the total 
income once again bears tax under the 
Act. The word “‘such” in the phrase 
‘sch doubly taxed income” has reference 
to the foreign income which is again 
being subjected to tax by its inclusion in 
the computation of the income under 
the Act and not the same income under 
an identical head of income under the 
Act. The income from each head under 
section 6 is not under the Act subjected 
to tax separately, unless the legislature 
has used words to indicate a comparison 
of similar incomes but it is the total 
income which is computed and assessed 
as such, in respect of which tax relief is 

iven for the inclusion of the foreign 
income on which tax had been paid 
according to the law in force in that 
country. The scheme of the Act is 
that although income is classified under 
different heads and the income under 
each head is separately computed in 
accordance with the provisions dealing 
with that particular head of income, the 
income which is the subject-matter of 
tax under the Act is one income which is 
the total income. The income-tax is only 
one tax levied on the aggregate of the 
income classified and chargeable under 
the different heads; it is not a collection of 
distinct taxes levied separately on each 
head of income. In other words, assess- 
ment to income-tax is one whole and not 
group of assessments for different heads 
or items of income. In order, therefore, 
to decide whether the assessee is entitled 
to double taxation relief in respect of any 
income, the consideration that the income 
has been derived under a particular head 
would not have much relevance. Thereis 
indeed nothing in the language of section 
49-D which either expressly or by neces- 
sary implication restricts the grant of 
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double taxation relief to incomes under 
the same head. In this view, we dis- 
charge the answers given by the High 
Court, and answer them in the negative 
and in favour of the assessee. 


50. An application for intervention on 
behalf of the Indian Bank, Madras has 
been filed as an identical question is 
stated to be pending before the income- 
tax authorities. Though we permitted 
the intervention the learned advocate 
did not urge any new argument. 


51. In the result the appeals are allowed 
with costs here and in the High Court. 


T.K.K. ———_— Appeals 
allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—K.S. Hegde, P. Faganmohan 
Reddy, I.D. Dua and H.R. Khanna, Ff. 


Commissioner of Income-tax. 


e» Appellant* 
U. 
S.N.A.S.A. Annamalai Chettiar 

.» Respondent. 


Income-tax Act (XI of 1922), section 10 
—Business—Money-lending—Properties taken 
over in settlement of debts and kepr as stock- 
in-trade—Damiges to properties on account 
of enemy bombing—Loss, whether allowable. 


The assessee was a member of a Hindu 
undivided family which carried on money- 
lending business in India and abroad. 
In the course of such money-lending 
business, properties were taken over in 
settlement of debts as and when occasion 
arose. On partition of the family the 
assessee received some shares in some 
companies, properties and gardens and 
certain other items in Malaya. Even 
after the partition the assessee continued 
the money-lending business in Malaya. 
During the war, in general with others, 
the assessee suffered damages to those 
properties on account of Japanese bomb- 
ing. This loss was claimed as Iqusiness 
loss. The Income-tax Officer rejected 
that claim. The Appellate Assistant 
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Commissioner affirmed the order of the 
Income-tax Officer. The assessee did 
not succeed before the Tribunal as well. 
The Tribunal rejected the claim of the 
assessee on the sole ground that bombing, 
which caused the loss, was not incidental 
to the business of the assessee, On a 
reference, the High Court held that the 
loss was allowable. On appeal to the 
Supreme Court, 


Held, that the loss was allowable under 
section 10 of the Indian Income-tax 
Act, 1922. The loss was incidental to 
the business carried on by the assessee 
in Malaya during the war. A loss of 
stock-in-trade occasioned by enemy action 
must be considered as a trading loss, 


[Para. 4.) 
Cases referred to: 
Pohoomal Bros. v, Commissioner of Income- 


tax, Bombay ity, 34 I.T.R. 64: 
ALR. 1958 Bom. 461; Gommissionsr 
of  Income-tax, Uttar Pradesh v. 


Nainital Bank Itd, 55 ILT.R. 707: 
(1965) 1 I.T.J. 430 : (1965) 1 Qomp.L.J. 
219 : (1965) 1 S.G.J. 489: A.I.R. 1965 
G. 12273 Green v. J. Gliksten, (1929) 14 
Tax. Gas. 364 ; London Investment and 
Mortgages Go., Lid. v. Inland Revenue 
Gommissioners, (1957) 1 All E.R. 277. 


Appeal by Special Leave from the judg- 
ment and order dated 27th April, 1967, 
ofthe Madras High Court in T.C. No, 
75 of 1963. 


S.G. Manchanda, Senior Advocate, (R.N. 
Sachthey and B.D. Sharma, Advocates, 
with him), for Appellant, 


M.G. Ghagla, Senior Advocate, (Fanandra 
Lal and B.R. Agarwala, Advocates of 
M/s. Gragrat & Go., with him), for Res- 
pondent. 


The Judgment of the Court was delivered 
by 


Hegde, F.—This appeal by Special Leave 
arises from a decision of the Madras 
High Gourt in a reference under section 
66 (1) of the Indian Income-tax Act, 
1922 {to be hereinafterreferred to (as 
the Act). As demanded by the assessee 
the Tribunal submitted the statement of 
the case to the High Court secking its 
opinion on the question “‘whether on the 
facts and in the circumstances of the 
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case the loss of Rs. 1,93,750 was an 
allowable deduction under section 10 
of the Income-tax Act?” 


Q. Material facts are these: 


The assessee-respondent was a member 
of a Hindu undivided family which 
carried on money-lending business in 
India and abroad. In the course of 
such money-lending business properties 
were taken over in settlement of debts 
as and when occasion arose. The family 
was disrupted on 28th March, 1939. 
The assessee received some shares in some 
companies, properties and gardens and 
certain other items in Malaya. Even 
after the partition the assessee continued 
the money lending business in Malaya. 
During the war, in general with others, 
the assessee suffered damages to these 
properties on account of Japanese bomb- 
ing. This loss occurred on account of 
bombing in December, 1941 a date falling 
within the accounting period ending 
on 12th April, 1942 relevant for the assess- 
ment year 1942-43. This loss was claimed 
as a business loss, The Income-tax 
Officer rejected that claim, The Appel- 
late Assistant Commissioner affirmed the 
order of the Income-tax Officer, The 
assessee did not succeed before the 
Tribunal as well. The Tribunal rejected 
the claim of the assessee on the sole 
ground that bombing which caused the 
loss, was not incidental to the business 
of the assessee, The Tribunal held that 
the loss in question was a loss of stocks 
in-trade, t finding of the Tribunal 
has not been challenged. Hence we 
have to proceed on the basis that the 
loss caused to the assessee was a loss of 
stock-in-trade, 


s. It was contended on behalf ofthe 
epartment that the loss in question 
cannot be given deduction to as a Eusines 
loss in computing the net income of the 
assessee under section 10 (1). Accord- 
ing to the Department that was not a 
loss incidental to the business carried 
on by the assessee, 


4- We are unable to appreciate the con- 
tention of the Department. It is establi- 
shed that the assessee was Carrying on busi- 
ness in Malaya when the war was going 
on. Malaya was within the war zone and 
therefore there was every possibility 
of that area being bombed. If the 
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assessee had earned any profits out of his 
business during the war the Department 
undoubtedly would have considered those 
profits as assessable income, Itis strange 
that when loss had occurred in such a 
situation the Department should contend 
that the loss in question was not a business 
loss. In our opinion, taking into con- 
sideration the facts and circumstances 
of the case, the loss occurred must be 
held to be a loss incidental to the business 
carried on by the assessee in Malaya 
during the war. 


5. We are fortified in our conclusion by 
the decision of the Bombay High Cout 
in Péoomal Bros. v. Commissioner of Income- 
tax, Bombay Gity!, The facts of that 
case are somewhat similar to the facts 
before us. The assessee therein, which 
had its head office in Bombay and branches 
in various parts of the world, claimed 
deduction of the losses resulting from the 
destruction of its stock-in-trade in three 
foreign branches at Manila, Saigon and 
Kuala Lumpur by enemy invasion, in 
computing its profits and gains for the 
purpose of income-tax. The Department 
resisted that claim but the High Court 
held that the losses in question were 
trading losses, This decision of the High 
Court was cited with am by this 
Court in Commissioner of Income-tax, U.P. 
v. Nainital Bank Lid.*. In this connec- 
tion we may also refer to two English 
decisions. The first case is Green v. J. 
Gliskten®, The facts of that case were as 
follows: 


6. A fire occurred on the company’s pre- 
mises in August, 1921, and destroyed 
timber the written down value of which 
in the company’s books was £ 160,824; 
the company’s valuation of its stock based 
on cost or market value whichever was the 
lower, had been accepted for purposes 
of taxation. The timber had been 
insured for many years and the company 
had been allowed to deduct the insurance 
premiums in computing its assessable 
profits, In due course the company 
received from the insurers a sum of 
£477,838 representaing the replacement 
value of the destroyed timber, but only a 
pe ee ae 
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small part of this timber was in fact 
replaced because the current demand was 
for timber of a different character. The 
company accordingly credited in its profit 
and loss account as a trading receipt only 
£160,824 of the insurance payment; the 
balance did not appear in the profit 
and loss account but was entered as a 
reserve in the balance-sheet. The Special 
Commissioners held that no part of the 
sum of £477,838 recovered from the insu- 
rers was a trading receipt. But the House 
of Lords held that the whole sum recovered 
was trading receipt to be taken into 
account in computing the profits assess- 
able to income-tax under case I of Sche- 
dule D and to Corporation Profits Tax. 
This Court in Nainital Bank’s case}, 
quoting that decision with approval 
observed “If receipt from an insurance 
company towards loss of stock was a 
trading receipt, conversely to the extent 
of the loss not so recouped it should be 
trading loss, 


4. Next we shall refer to the decision of 
the Court of Appeal in London Investment 
and Mortgage Go., Lid.v. Inland Revenue 
Commissioners?. The facts of that case 
were as follows: 


The assessees were paying compulsory 
war damage contributions during the 
war in respect of the properties in which 
they were dealing. They received pay- 
ments under the War Damage Act, 1943, 
in respect of the properties damaged 
by enemy action. They disposed of 
some of the properties but retained others 
as part of their stock-in-trade and either 
were having them rebuilt or would have 
them rebuilt. Under the War Damage 
Act, 1943, contributions made and indem- 
nities given under Part J were to be 
treated for all purposes as outgoings of a 
capital nature and expenditure on making 
good war damage was not deductible in 
computing profits for income-tax purposes, 
On the question whether the value pay- 
ments should be included in the receipts 
of the taxpayers’ trade for the purpose of 
their assessments to income under Case 1 
of Schedule D and to profit tax the Court 
of Appeal held that the value payments 
should properly be treated as partgof the 


1. 55 LT.R. 707: (1965) 1 1.T.J. 430: (1965) 
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taxpayers’ trading receipts, since they 
were moOacy into which their stock-in- 
trade had been converted. This decision 
is an authority for the proposition that the 
compensation received in lieu of loss of 
stock-in-trade as a result of enemy action 
is a trading receipt; conversely a loss of 
stock-in-trade occasioned by enemy action 
must be considered as a trading Joss, 


8. For the reasons mentioned above we 
agree with the conclusions reached by the 
High Court and see no merit in this 
appeal, It is accordingly dismissed with 
costs, 


T. K. K. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


Present :—K. S. Hegde, P. Faganmohan 
Reddy and I.D. Dua, F7. 


——— Appeal dismissed. 


Commissioner of Tncome-tax, 
Madras .. Appellant* 
U. 

Ashok Leyland Ltd. Respondent, 


Gapital expenditure or revenue expenditure— 
Assessee carrying on business in assembling 
motor cars—Appointment of managing agent 
—Change in business activity—Assembling 
activity given up and manufacture of trucks 
taken up under Government sponsored scheme 
—Gontinuance of managing agency becoming 
superfluous—Termination of managing agency 
—Gompensation paid to managing ageni— 
Whether allowable. 


Tnitially the business of the assessee-com- 
pany consisted in the assembly and sale 
of Austin Cars and Leyland Trucks. The 
assessee-company appointed Car Builders 
Limited, as their managing agents under 
an agreement, dated 18th October, 1948 
for a term of 14 years from the date of 
its registration. In 1952, the Govern- 
ment of India referred the question of 
establishing an automobile industry in 
India to the Tariff Commission. The 
assessee-company prepared and submitted 
a comprehensive memorandum to the 
‘Tariff Commission for the manufaeture 
of Leyland Trucks. It also participated 
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in the proceedings of the Tariff Commis- 
sion. The Government instructed the 
assessce-company to take up the manu- 
facture of Leyland Commercial Vehicles. 
From April, 1954 the assessee-company 
ceased to assemble Austin Cars in view 
of the Government decision and engaged 
itself in the manufacture of Leyland 
Commercial Vehicles. The progress of 
the scheme was reviewed by all the 
directors on 24th January, 1955 when 
the Union Minister fer Commerce and 
Industry was also present. In the course 
of the discussion, the Union Minister 
suggested to the assessee-company to 
invite Leylands to provide capital as 
and when required till their holding 
bore to the existing paid up capital in 
the ratio of 40/45 to 50/55 per cent. 
subject to a maximum of half a million 
pounds. The assessee-company was asked 
to raise the remaining capital in India. 
The Minister also assured that the 
Government would arrange for the re- 
quired capital in India but that responsi- 
bility would be in the nature of contingent 
liability and that it would accept such a 
liability only if the managing agency 
is abolished. On ggth January, 1955 
by means of an agreement between the 
assessee-company and the managing 
agents, the managing porn agreement 
was terminated subject to the condition 
that the managing agents were to be 
paid compensation in a sum of 
Rs. 2,50,000, The assessee-company paid 
the said sum during the accounting year 
ended on g1st December, 1955, relevant 
to the assessment year 1956-57 and claimed 
deduction of the same in its assessment 
as revenue expenditure laid out wholly 
and exclusively for the purpose of the 
business in the relevant previous year. 
The Income-tax Officer as well as the 
Appellate Assistant Commissioner 
rejected the claim but the Tribunal on 
further appeal allowed the claim. The 
High Court answered the reference in 
favour of the assessee-company. On 
appeal to the Supreme Court, 


Held, that the payment of Rs. 2, 50,000 
made for the termination of managing 
agency was an allowable deduction in 
computing the total income ofthe asses- 
see-company. . 


It is obvious from the facts that the 
compensation paid for termination of 
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the services of the managing agents was 
a payment made with a view to save 
business expenditure in the relevant 
accounting year as well as for a few more 
years. It was not made for acquiring 
any enduring benefit or income-yielding 
asset, [Para. 20.] 


It is true that by terminating the services 
of the managing agents, the assessee- 
company not only saved the expense that 
it would have had to incur in the relevant 
previous year but also for few more 
years to come. But it will not be correct 
to say that by avoiding certain business 
expenditure, the assessee-company can 
be said to have acquired enduring benefits 
or acquired any income yielding asset. 

[Para. 13.] 
Cases referred to: 


B.W. Noble Lid. v. Mitchell, 11 T.C. 372; 
Athsrton v. British Insulated and Helsby 
Gables Itid., 10 T.C. 192; Anglo- 
Persian Oil Go., Lid. v. Dale, 16 T.G. 253; 
G. Scammell and Nephew Lid. v. Rowles, 


(1939) 1 All E.R. 337 : 22 T.O. 
479 : (1940) 8 LT.R. (Supp.) 41; 
Auglo-Persian Oil Go., (India) Lid. v. 


Commissioner of Income-tax, (1933) 1 I.T.R. 
129: LL.R. 6o Gal. 840: 37 Cal.W.N. 
430: A.I.R. 1933 Cal. 777. 


Appeal from the judgment and order, 
dated 8th February, 1968, of the Madras 
High Court in T.Q. No. 93 of 1964. 


B. Sen, Senior Advocate (R.N. Sacht 
and B.D. Sharma, Advocates, with him), 
for Appellant. 


S. Swaminathan, D.P. Mohanty and Mrs, 
S. Gopalakrishnan, Advocates, for Res- 
pondent. 


The Judgment of the Gourt was delie 
vered by 


Hegde, F.—The Commissioner of Income- 
tax, Madras, is appealing against the 
decision of the Madras High Gourt in a 
Reference under section 66 (2) of the 
Indian Income-tax Act, 1922 (to be 
he-einafter referred to as the Act) after 
obtaining certificate of fitness from the 
High Gurt. 


g. The question before the authorities 
under the Act was whether the payment 
of Rs. 2,50,000 made by the respondent- 
assessee which will herejnafter be referred 
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to as the “company” for the termination 
of managing agency is an allowable 
deduction in computing the tota] income 
of the company for 1956-57. The Income- 
tax Officer as wellas the Appellate 
Assistant Commissioner rejected the claim 
of the company that it was a revenue 
expenditure but the Tribunal in appeal 
upheld the contention of the company. 
Agerieved by the decision of the Tribunal, 
the Commissioner demanded acase to be 
stated for obtaining the opinion of the 
High Court on the question : 


“ Whether on the facts and in the 
circumstances of the case the payment 
of Rs. 2,50,000 made for the termi- 
nation of managing agency is an 
allowable deduction in computing the 
total income of the assessee-company 
for 1956-57? ”. 


3. The Tribunalrefused to state the case 
taking the view that its findings are 
findings of fact, Thereafter the Gom- 
missioner moved the High Court under 
section 66 (2) and at the instance of the 
High Gourt, the Tribunal stated the 
case and submitted the aforementioned 
question of law to the High Court, 
But the High Court answered that 
question in the affirmative and in favour 
of the company. 


4. Letus now havea lookat the facts, The 
assessee was a public limited company, 
originally known as Ashok Motors Ltd. 
It was incorporated on 7th September, 
1948. The articles of association of 
the company authorised it to carry on 
various businesses, such as manufacturers, 
assemblers, dealers, hirers, repairers 
of motor cars, motor-cyles, motor buses, 
lorries, trucks etc. In particular it autho- 
rised the company ‘‘to import into India 
Austin Cars and other Austin products, 
to assemble Austin products from their 
components, to undertake the progressive 
manufacture in India, of ich parts of 
Austin products as can under suitable 
provisions for such manufacture be manu- 
factured thereto, supply Austin products 
and parts to accredited distributors for 
resale to the public in India and to pro- 
vide adequate facilities for the prompt 
servicing of Austin products in India”, 


5. The company appointed Car Builders 
Limited, as their managing agents under 
an agreement dated 18th October, 1948 


IT} 


for a term of 14 years from the date of its 
registration, The ing agents were 
to be paid at the rate of Rs. 2,000 per 
mensem as Office allowance and 10 per 
cent of the annual profits with a minimum 
of Rs, 18,000 per annum in case of inade- 
quacy or absence of profits. 


6. Initially the business ofthe company 
consisted in the assembly and sale of 
Austin cars and Leyland Trucks. During 
the year, 1952, the Government of India 
refetred the question of establishing an 
Automobile Industry in India to the 
Tariff Commission. The company pre- 
pared and submitted a comprehensive 
memorandum to the Tariff Commission 
for the manufacture of Leyland Trucks, 
It also participated in the proceedings 
of the Tariff Commission. e Govern- 
ment instructed the company to take up 
the manufacture of Leyand Commercial 
Vehicles. From April, 1954, the com- 
pany ceased to assemble Austin Cars 
in view of the Government decision and 
engaged itself in the manufacture of 
Leyland Gommercial Vehicles, The pro- 
gress of the scheme was reviewed by all 
the directors on 24th January, 1955 when 
the Union Minister for Gommerce and 
Industry was also present. In the course 
of the discussion, the Union Minister 
suggested to the company to invite 
Leylands to provide capital as and when 
required till their holding borc to the 
existing paid up capital in the ratio of 
40/45 to 50/55 per cent subject to a 
maximum of half a million pounds. 
The company was asked to raise the 
remaining capital in India. The Minis- 
ter is stated to have assured that the 
Government would arrange for the requi- 
red capital in India but that responsibility 
would be in the nature of contingent liabi- 
ree ae ae it ue accept such a 
liability only if the managing agenc 

is abolished” The directors homies out 
to the Minister that they had already 
taken steps to terminate the services of 
the managing agents on payment of 
compensation. 


7- On 2gth January, 1955, by means of 
an agreement between the company and 
the managing agents the managing 
agency’ agreement was terminated subject 
to the condition that the managing agents 
were to be paid compensation in a sum 
of Rs. 2,50,000, The company paid the 
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said sum during the accounting year 
ended on gist December, 1955, relevant 
to the assessment year 1956-57. The 
company claimed deduction of the same 
in its assessment as revenue expenditure 
laid out wholly and exclusively for the 
purpose of the business in the relevant 
previous year, It may also be mentioned 
that at about this time the company 
entered into an agreement with Leyland 
Motors Limited, Leyland, U.K., for parti- 
cipation of the said concern with the 
company for implementing its manufac- 
turing programme. 


8. On the aforementioned facts, the ques- 
tion arises whether the compensation 
aid to the managing agents can be 
considered as an expenditure wholly or 
exclusively laid out for the purpose of 
the business or whether the same should 
be considered as a capital expense, 


9. There are numerous decisions of this 
Gourt, of the High Courts in this country 
as well as of the Courts in England 
dealing with the controversy whether 
an item of expenditure should be consi- 
dered as a capital expenditure or revenue 
expenditure. 


10. The Acthas notdefined theexpressions 
“ capital expenditure’? and “revenue 
expenditure”, The line that divides reve- 
nue expenditure from capital expenditure 
is oftentimes very thin. Hence the deci- 
sions of Courts have not been able to give a 
quietus to the controversy whether an 
item of expenditure is capital or revenue. 
The general tests to be applied to distin- 
guish capital expenditure from revenue 
expenditure have been enunciated in 
various decisions. There is no difficulty 
in enumerating those tests, But the 
difficulty arises when the Courts are 
called upon to apply those tests to a given 
set of facts, Barring rare exceptions, 
the facts of no two cases are similar. 


Ir. Along line ofdecisions have laid down 
that when an expenditure is made with a 
view to bringing into existence an asset or 
an advantage for the enduring benefit of a 
trade, there is good reason (in the absence 
of special circumstances leading to the 
opposite conclusion) for treating such an 
expenditure a8 properly attributable not 
to revenue but to capital, 
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12. Itwasurged onbehalfof the Revenue 
that the termination of the managing 
agency hasled to re-orientation of the 
business of the company. That termina- 
tion ` facilitated the company to enter 
into collaboration with Leylands, It also 
made it possible for the company to get 
financial assistance from the Govern- 
mentifthere be need, It was also urged 
that the compensation was paid at the 
behest of the Government and was for a 
non-business pufpose. Under there cir- 
cumstances, it was said that the expendi- 
ture cannot be considered as having been 
incurred to meet any commercial expe- 
diency. The learned Counsel for the 
company joined issue on each one of those 
contentions, He contended that because 
of the Government policy the company 
had to give up its assembling activity 
and take to manufacture of Leyland 
Trucks, ‘For that purpose it sought and 
obtained the collaboration of Leylands. 
In view of the change in the business 
activity of the company, continuance of 
the managing agency became super- 
fluous, Its continuance meant unneces- 
sary business expenditure for the com- 
pany. Hence commercial expediency 
required the company to terminate the 
services of the managing agents and the 
managing agents could be got rid of only 
by paying reasonable compensation. The 
Tribunal found that the company termi- 
nated the services of the managing agents 
on business considerations. It accepted 
the plea of the company that in view of 
the change in its business activity, the 
cOntinuance of the managing agents 
became superfluous. These are findings 
of fact which are not open to question 
before this Court. 


1g. There is no doubt that as a result of 
the termination of the services of the 
managing agents, the company got rid 
of its liability to pay office allowance as 
well as the commission it was required 
to pay under the managing agency agree- 
ment not only during the accounting year 
but also for a few years more, The 
expenditure thus saved undoubtedly swel- 
led the profits of the company. From 
the facts found, it is clear that the manag- 
ing agency was terminated on business 
considerations and as a matter of com- 
mercial expediency. There is no basis 
for holding that by terminating the 
managing agency, the company acquired 
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any enduring benefit of any income yield- 
ing asset. It is true that by terminatin 

the services of the managing agents, the 
company not only saved the expense that 
it would have had to incur in the rele- 
vant previous year but also for few more 
years to come, It will not be correct 
to say that by avoiding certain business 
expenditure, the company can be said 
to have acquired enduring benefits or 
acquired any income yielding asset. 


14. To quotetheillustration given by Row- 
latt, J., in B.W. Noble Limited v. Mitchell”, 
in the ordinary case a payment to get rid 
of a servant when it is not expedient to 
keep him in the interest of trade would 
be a deductible expenditure. A payment 
made to remove the possibility of a recur- 
ring disadvantage cannot be considered 
as a payment made to aquire an endur- 
ing advantage. 


15 In Mobles caset, Rowlatt, J., had to 
examine the question whether the item of 
expenditure concerned in that case was a 
revenue expenditure. Briefly stated the 
facts of that case were : Under its articles 
of association, the management of a com- 
pany of insurance brokers registered in 
Englandwas vested in its Board of Direc- 
ctors in London, with powers of delega- 
tion. One ofthe directors was appointed 
Resident Director in France. He conduc- 
ted the French business of the company 
from an Office in Paris under a power 
of attorney from the company. The 
company claimed as a deduction from its 
profits for income-tax purposes a sum of 
£19,200 payable (by instalments) to a 
retiring director in the following cir- 
cumstances; The original directors were 
appointed for life so long as they held a 
qualifying number of shares, subject to 
dismissal forthwith for neglect or mis- 
conduct towards the company. A direc- 
tor so dismissed was Only entitled to receive 
his salary then due and could be required 
to sell his shares to the other directors 
at par. He would also have to sunender 
for cancellation certain notes issued by the 
company entitling him to participate 
in surplus profits. Circumstances arose 
in 1920 and 1921 in Which the company 
might possibly have been justéfied in 
dismissing One of the directors, but to 


— 


1, (1927) 11 T.C. 972, 418. 
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| 
avoid publicity injurious to the company’s 
reputation, it entered into negotiation 
with the director for his retirement. He 
claimed £50,000 as compensation; but a 
compromise was arrived at and embodied 
in an agreement dated the goth Decem- 
ber, 1921:by which he agreed to retire 
from the company, to transfer his 300 £1 
shares to, the other directors at par 
value (they were then worth considerably 
more) and to surrender his participating 
notes. The company agreed to pay 
him £19,200 and the directors to pa 
him £300 (as consideration for his ae) 
making together £19,500 (payable in 
five annual instalments) which he agreed 
to accept in full satisfaction of all clots 
against the company or the directors, 
The question was whether the payment 
of £19,200 was a deductible expenditure. 
The Special Commissioners decided 
against thecompany but the King’s Bench 
Division as wellas the Court of Appeal 
accepted the company’s contention and 
held that the payment of £19,200 made 
was an admissible deduction in arriving 
at its profits for income-tax purposes. In 
the course of his judgment Rowlatt, J. 
sitting on the King’s Bench Division 
relied on the observations of the Lord 
Chancellor in Atherton v. British Insulated 
and Helsby Cables Lid.1, to the effect:— 


“a sum of money expended, not of 
necessity and with a view to a direct 
and immediate benefit to the trade 
but voluntarily and on the grounds of 
commercial expediency, and in order 
indirectly to facilitate the carrying 
on of the business, may yet be expended 
wholly and exclusively for the purposes 
of the trade.” 


16, These observations of the Lord Chan- 
cellor were again quoted with approval by 
Lord Hanworth M.R. when the matter 
was taken in appeal to the Court of 
Appeal. 


17. The next case which may be usefully 
referred to is the decision in Anglo Persian 
Oil Go., Lid. v. Dale®, Therein the 
assessee-company by agreement made in 
1910 and 1914 had appointed another 
limited cempany as its agents in Persia 
and the East for a period of years, upon 
the terms (inter alia) that the agents 


a (dab 





10 T.C. 192. 
16 T.C. 253, 261. 


G.I.T., MADRAS 9. ASROR LEYLAND LTD. (Hegde, 7.) 


31 


should be remunerated by commission at 
specified rates. With the passage of time 
the amounts payable to the agents by 
way of commission increased far beyond 
the amounts originally contemplated by 
the company, and, after negotiations 
between the parties, the agreements were 
cancelled in 1922, the agent company 
agreeing to go into voluntary liquidation 
and the company agreeing to pay to 
the agents £300,000 in cash, This 
sum was in fact paid and the company 
contended before the Special Commis- 
sioners that it was an admissible deduc- 
tion in computing the company’s profits 
for purposes of incomé-tax and ora- 
tion profits tax. The Spcial Commis- 
sioners rejected this contention and the 
company appealed. Rowlatt J., sitting 
in the King’s Bench Division allowed the 
appeal and held that the payment to the 
agents was an admissible deduction for 
the purpose of income-tax and corpora- 
tion profits tax, His decision was affir- 
med by the Court of Appeal. In the 
course of his judgment Rowlatt, J., 
observed: 


“Now I want to see how the Commis- 
sioners have dealt with it, and what 
they say 1s that this was expenditure of 
a Capital nature to secure an enduring 
benefit for the company’s trade by 
getting rid of an onerous contract. 
In my judgment that is a finding which 
is perfectly inconclusive. It does not 
deal with the question. The question 
is not merely getting rid of an onerous 
contract, but an onerous contract for 
what? If it is an onerous contract for 
the payment of wages or commission 
which are chargeable to revenue 
account in the plainest possible way, 
and if that is the onerous contract 
that you are getting rid of, it is impos- 
sible to suggest that that is a reason for 
saying that this is a capital expenditure 
unless you get rid of that onerous con- 
tract (as I pointed out just now) by 
erecting in its place a capital asset 
in the nature of—of course I am only 
using this as an illustrative example— 
labour-saving machine which gives you 
an asset and so dispenses with the 
expenses of labour, But to say that it 
is a capital expenditure because it 
secured an enduring benefit by getting 
rid Of an Onerous contract is not to 
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state the material thing, and it is com- 
pletely inconclusive.” 


18. In G. Scammell and Nephas Lid. v. Rotoles! 
the Gourt of Appeal held that the expendi- 
ture incurred for the termination of a 
trading relationship in order to avoid 
losses occurring in the future through that 
relationship, whether pecuniary losses 
or commercial inconveniences, is just as 
much for the purposes of the trade as the 
making or the carrying into effect of a 
trading agreement. 


xg. The case which can be said to be 
nearest to the facts of the present case 
decided by any Indian Court is that 
decided by the Calcutta High Court in 
Anglo-Persian. Oil Go. (India) Lid. v. Gom- 
missionsr of -tax2?, Therein money 
was paid by an oil company in a lump 
sum as compensation for loss of agen 
whereby the company relieved itself 
of future annual payments of commission 
chargeable to revenue account. The 
question was whether the money paid 
as compensation was allowable as prope: 
deduction from the business profits of the 
company. The Court upheld the con- 
tention of the company that it was a 
revenue expenditure, Further the Court 
observed that the principle that capital 
receipt spells capital expenditure or vice 
versa is simple but it is not necessarily 
sound. er a sum is received on 
capital or revenue account depends 
or may depend upon the character of 
the business of the recipient. Whether 
a payment is or is not in the nature of 
capital expenditure depends or may 
depend upon the character of the business 
of the payer and upon other factors 
related thereto, 


0. Itis obvious from the facts set out 
earlier that the compensation paid for ter- 
mination ofthe services ofthe managing 
agents was a payment made with a view 
to save business expenditure in the 1ele- 

ant accounting year as well as fora few 
more years, It was not made for acquiring 
any enduring benefit or income-yielding 
asset. We agree with the High Court 
that the Tribunal was right in its conclu- 
sion that the expenditure in question 
was a revenue expenditure. 


_—— 





1. (1930) 1 All E.R. 357: 22 T.C. 479: (1940) 
8 LTR. (Supp.) 41. 

2, (1933) 1 LT.R. 129 : I.L.R. 60 Gal. 840 : 
g7 Gal. W. N. 490: AIR. 1933 Cal. 777. 
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21. In the result this appeal fails and 
the same is dismissed, with costs, 


T.K.K. Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present :—S. M. Sikri, C.J., J. M. 
Shelat, I. D. Dua, H. R. Khanna and G. K. 
Mitter, 77. 


Shaik Madar Saheb and others etc. 
.. Appellarts* 





v. 


State of A. P. and others etc. 


Respondents. 
and 
T.N. Viswanatha Reddy and others 
etc. Appellants 


State of A.P. and others etc. 


Respondents. 
and 
G. Ramachandra Raju and others 
etc, Petitioners 


v. 


State of A.P., and others etc. 


Respondents. 
Andhra Pradesh Motor Vehicles Taxation 
Act (V of 1963), section 3—Scope— 


Levy of tax on motor vehicles kept for use 
in a public place in the State —Tax levied not 
resulting in loss to the operators—Tax if can 
be justified as a compensatory levy—Constitu- 
tion of India, 1950, Article 19 (1) (g) and 
19 (6) and Article 301. 


The appellants and the writ petitioners 
all on transport business in the State 
of Andhra Pradesh under stage carriage 
permits granted by the transport autho- 
rities under the Motor Vehicles Act IV 
of 1939. The Andhra Pradesh Motor 
Vehicles Taxation Act (V of 1963) 
came into force on the 20th March, 
of 1 and 1 to 
Os, ud 168 of 368. 
I 


4th December, 1971. 


*C.As, Nos, 932 to 
1441 of 1968, and WEN 


I] 


1963 after receiving the assent of the 
President on 2nd February,1963. Under 
section 3 (1) of the Act the State Govern- 
iment is empowered by notifications fram 
time to time, to direct that a tax shall be 
levied on every motor vehicle used for or 
kept for use in a public place in the State. 
Under sub-section (2) of section 3 the 
notification is to specify the class of motor 
vehicles on which, the rates for the periods 
of which, and the date from which, the 
tax is to be levied. Under the proviso to 
the sub-section, the rates of tax are not to 
“exceed the maximum specified in column 
(2) of the First Schedule. Section 17 of 
the Act'vests in the State Government. 
power to amend the Schedules m the 
manner prescribed. On 27th March, 
4963, a notification No. G.O.M.601 was 
issued by the State Government in its 
Transport Departmert imposing a tax 
of Rs. 60 per seat per quarter on vehicles 
running 'less than 100 miles per day and 
Rs. 67-50 on vehicles covering a higher 
mileage. 


On the question whether the restriction 
imposed ,by the tax was reasonable and 

issible having to Article 
19 (4) (g} read with clause (6) and Article 
301 of the Constitution, 


Held that : 


The facts and figures disclosed do not 
justify the conclusion that the levy was a 
general one for augmenting the revenues 
of the State. On the other hand the 
figures disclosed show that the total 
receipts from the tax even now fall short 
of the expenditure on roads and allied 
purposes. It cannot therefore be said 
on the materials placed that the import 
has resulted in bus operators rnnuing 
their business at a loss. 


Held also ‘that, 


„Every owner having five buses is required 
to maintain one spare bus and operators 
having more than ten buses are to k 

two such buses available. ‘Although 
they cannot be allowed to run regularly 
it is essential for the proper regulation of 
the transport business that some spare 
busese should be available to avoid in- 
convenience or hardship to passengers. 
Accordingly the levy of a tax on such 
buses which can at ah Ri be put on 
the road is justified in like manner as in 

s—S 
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the case of regular buses as a ĉompen- 
satory levy. [Paras. 25, 26.) 


Cases referred to:— 


Nazeeria Motor Service tv. A.P. States 
res 1 S.C.J. 884: (1970) 2 S.C. R. 52: 
(1970) 2 M.L.J. (S.C.) 12: (1970) 2 An. 
W.R. (S.C.) 12: AIR. 1970 S.C. 1864; 
Automobile Transport (Rajasthan) Lid. v. 
State of Rajasthan and others, (4963) 3 
S.C.R. 49}: AIR. 1962 S.C. 1406; 
Khyerdari Tea Co., Ltd. and another v. 
Siate of Assam, (1964) 5 S.C.R. 975: 
A.LR. 1964 S.C. 925; Atiabari Tea Go., 
Lid. v State of Assam, (1961) } S.G.R. 
809:A.LR. 19615.C. 232. 


Appeals from the Judgment and Order 
dated the 6th September, 1963 of the 
Andhra Pradesh High Court in Writ 
Petitions Nos. 361, 430 and 706 of 1963 
and Appeals from the Judgment and 
Order, dated the 26th April, 1968 of the 
Andhra Pradesh High Court im Writ 
Petitions Nos. 1792, 1818 and 1819 of 
1968, and 


Petition under Article 32 of the Consti- 
tution of India for enforcement of the 
Fundamental Rights. f 


S. V. Gupte and K. Sririvasamurthy, 
Senior Advocates, (Naunit Lal and Miss 
Swaranjit Sodhi, Advocates, witb them), 
for Appellants (In all the Appeals) -and 
the Petitioners (In both the Petitions). 


P. Ram Reddy, Serior Advocate, (G. 
Narayana Rao, Advocate, with him), for 
Respondents Nos. 1 ard 2 (In C.A. No. 
932 of 1968). 


P. Ram Reddy, Senior Advocate (4. V. V. 


Nair, Advocate, with him), for Respond- 
ents (In G. As. Nos. 933 and 934 of 
1968). 


P. Ram Reddy, Senior Advocate, K. Faya- 
ram, Advocate, with him), for Respond- 
ents (In C.As. Nos. 1439 to 1441 of £968 
and W. Ps. Nos. 164 and 166 of 1968). 


Sa Judgment of the Court was delivered 
Y 


Mitter, FJ.—All these appeals and Writ 
Petitions are directed agamst the Andhra 
Pradesh Motor Vehicles Taxation Act 
va 1963) ae pene oes issued there- 
under. In the first group of appeals 
the notification challenged in GO. Ms, 
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No. 602, Home (Transport-II) Depart- 
ment, dated 27th March, 1963. In the 
second group of appeals Nos. 1439, 1441 
of 4968 and in the two writ petitions the 
impugred notification is numbered as 
G.O. Ms. No. 435, Home (Transport-IT) 
Department, dated 28th March, 1968. 


2. The appellants and the writ peti- 
tioners all on transport business 
in the State of Andhra Pradesh under 
stage carriage permits granted by the 
Transport authorities under the Motor 
Vehicles Act IV of 1939. Their com- 
pian is against the ever ‘increasing 

urden of taxatior they are called upon 
to bear which is said to have passsed the 
breaking point. A short history of the 
taxes levied in the area which came to 
Andhra Pradesh from the State of Madras 
and the increase thereof from stage to 
stage by the new State based on the 
seating capacity of buses with stage 
carriage permits referred to in the plead- 
ings is recited in the judgment of this 
Court in Nazeeria Motor Service v. Andhra 
Pradesh State!. The latest legislation on 
the subject which was before this Court 
ir that case was the Validating Act of 
1961 raising the rate to Rs. 37.50 per 
seat per quarter per bus effective from 
lst April, 1962. ‘The’ Court upheld the 
impost. Thereafter, the Andhra Pradesh 
Motor Vehicles Taxation Act (V of 
1669) came into force on the 20th March, 
of that year after receiving the assent of 
the President on 2nd February, 1963. 
This is the Act now in force. It is an 
Act to consolidate and amend the law 
relating to levy a tax on motor vehicles 
in the State of Andhra Pradesh. Under 
section 3 (1) of the Act the State Govern- 
ment is empowered by notifications from 
time to time, to direct that a tax shall be 
levied on every motor vehicle used or 
kept for use in a public place im the State. 
Under sub-section (2) of section 3 of the 
notification is to specify the class of 
motor vehicles on which, the rates for 
thé periods of which and the daté from 
which, the tax is to be levied. Under 
the proviso to the sub-section the rates of 
tax are not to exceed the maximum speci- 
fied in column: (2) of the First Schedule. 
5.17 of the Act vests in the State Govern- 





8:C.J. 884: ) 2 S.R. 52: 
so HP RS 2 
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ment power to amend the Schedules m 
the manner prescribed, 


3. On 27th March, 1963 a notification 
No. G.O.M. 604 was issued by the State 
Government in its Transport Depart- 
ment imposing a tax of Rs. 60 per seat 
per quarter on vehicles running less than 
100 miles per day and Rs. 67.50 on vehi- 
cles covering a higher mileage. A cro 

of writ tpetitions was filed before the Hi R 
Court in the year 1963 praying for the 
issue of a writ restraining the State from 
enforcing the provisions of the Act of 
4963 and of the notification, dated 27th 
March, 1963. By a common judgment 
and order, dated 6th September, 1963 
the High Court dismissed all the writ 
petitions. The first group of appeals 
arises out of this judgment. 


4 It was contended on behalf of the 
petitioners before the High Court in that 
case, the appellants in the first group of 
appeals before us, that the statute was 
inconsistert with the doctrines of free- 
dom of trade and commerce embodied in 
Part XIII of the Constitution and second- 
ly that it infringed the equality clause 
enshrined in Article 14. Ar attempt was 
made on behalf of the petitioners by. re- 
ference to certain figures regarding the 
income of the State from this source of 
tax and the expenditure pertaining to 
this topic that the taxes were levied more 
for purposes of general revenue of the 
State than as a benefit for the facilities 
afforded to the operators of transport 
vehicles, since the taxes were far in ex- 
cess of the requirements for the construc- 
tion of new roads and bridges and the 
maintenance of existing ones. The High 
Court found itself unable to accept the 
above submission and on a scrutiny 
of the budget estimate for the year 1963, 
64, the receipts under the Taxation Acts 
the amounts collected by way of taxe- 
or the sale of motor spirits allocable to > 
this head, came to the conclusion that the 
whole revenue would not exceed Rs. 6 
crores while the diture incurred 
would excess Rs. &,54,00,000. The find- 
ing of the High Court was that 


“far from there being any surplus 
over the expenditure, the taxes collect- 
_ ed under this head were insufficient to 

` meet the demands in this respect,” 


It i 


According to the High Court the object 
of the Act being only to raise the money 
required to afford facilities to the opera- 
tors of the transport vehicles, the tax levi- 
ed answered the description of compensa- 
tory tax and did not interefere with the 
freedom of trade and commerce. As such 
the taxes were held not to offend Article 
30% of the Constitution. The High 
Court further took the view that it had 
not been shown that “the power ceded 
to the State Government by this legisla- 
tive measure was in any way detrimental 
to the public good or that it was opposed 
to the well recognised principles under- 
lying taxation.” The High Court turn- 
ed down the contention that the taxes in 
question were arbitrary or oppressive or 
that ‘they constitu an unbearable 
burden so as to destroy the very business 
of the writ petitioners. On the facts 
before the Court as disclosed in the affida- 
vits it did not feel disposed to hold that the 
operators were doing business at a loss. 
It also took the view that the increase in 
the fares sanctioned simultaneously with 
the raising of the taxes had proved bene- 
ficial to the operators. Reference was 
made to the fact that even subsequent 
to the enhancement of the tax there had 
been considerable competition for secur- 
ing permits whenever any proposal was 
mooted by the transport authorities which 
according to the Court went to show that 
the operators themselves considered that 
it would be a profitable business. In the 
opinion of the High Court, the increase 
in the taxes was more than offset by the 
sanctioned increase in the fares and the 
grievance of the operators that the 
taxes were an unreasonable restriction was 
negatived. Finally the High Court held 
that the impugned Act had survived the 
test laid down by Article 304 (b) of the 
Constitution and had not transgressed 
the limits of reasonableness. 


5. It is not necessary for the disposal 
of these appeals and writ petitions to go 
into the questior of violation of Article 
14 as that point was not canvassed in 
view of the decision of this Court in 
Nazeeria, Motor Service case}. 


6. On 28th March, 1968 the Govern- 
met of Andhra Pradesh purported to 

1, (1970) 1 S.C.J. 884 : (1970) 2 SOR 32 $ 
sa M.LJ. (S.G.) 12 : (1970) 3 An. : 
S.Q.) 12; ATR. 1970 §.G, 1864, i 
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amend the First Schedule to the Act 
by notification No. 434 by increasing the 
maximum quarterly tax in respect of 
sub-items (iti) and (iv) of item 4 to 
Rs. 121 in respect of buses plying 
exclusively within municipal limits and 
to Rs. 135 in the case of other buses. 
On the same day the State Government 
issued notification No. 435 in exercise of 
the powers conferred by sub-section 1 (s) 
of 8.9 of the Act directing the substitu- 
tion of higher taxes in respect of buses 
covered by the aforementiored sub-items 
of item 4 of the First Schedule.: The new 
notification No. 435 provided for diffe- 
rent rates according to mileage ; at the 
lower end of the scale i.e., for a distance 
of 50 miles per day the rate was Rs. 40 
per quarter per seat while in the case 
where the distance exceeded 200 miles 
the tax was raised to Rs. 110 per seat per 
quarter. In effect, the petitioners con- 
tended, the incidence of tax was increas- 
ed by about 50 per cent. It was also 
claimed that the procedure adopted for 
the levy of the tax had been changed 
and instead of a flat rate of levy on the 
basis of the number of seats it was now 
made to relate to the actual mileage per 
day covered by the vehicles. A challenge 
was made to the additional impost on 
spare buses which bus operators running 
more than a certain number of buses per 
day were obliged to reserve for use in the 
event of any break-down. It was assert- 
ed that even for these buses, no matter 
whether they were actually used or not, 
tax was levied at the rate of Rs. 30 per 
seat per quarter. 
7. The points of law raised by this set 
of writ petitioners before the High Court 
were :— 

(a) that prior sanction of the President 

as required under Article 304 (b) was 
not obtained in respect of the levy 
inasmuch as such sanction was given 
in February and the levy was made 
towards the end of.March. As such it 
was said G.O.M. 435 was unconstitu- 
tional and void. 
(6) The proposed ircrease in the rate 
of tax was not in public interest but 
only a reverue yielding measure. 
Since it did not comply with the provi- 
sions of Part III and Part XIII of the 
Constitution it was illegal and 
pnconstitutional ; and 
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(c) the levy of tax on spare buses was 
illegal. 


8. By a common judgment and order, 
dated 26th April, 1968, the High Court 
rejected the contentions raised and dis- 
missed this group of writ petitions. This 
had led to the filing of the second group 
of appeals before us. 


9. The two writ petitions filed in this 
Court under Article 32 raise identical 
questions. 


ro. In Nazeeria Motor Service caset the 
central question was the constitutionality 
of the Andhra Pradesh Motor Vehicles 
(Taxation of Passengers and Goods) 
Amendment and Validation Act 
XXXIV of 1961. The points urged 
in that case before this Court were :— 


1. The Act imposed a tax for 
augmenting revenues of the State. 
It was neither regulatory nor com- 
pensatory in nature and fell directly 
within the ban of Article 301 of the 
Constitution. 


2. Even though there had been com- 
pliance with the proviso to Article 304 
(b) in the matter of obtaining the 
requisite sanction, it was, open to the 
Court to go into the question of reason- 
ableness both with regard to the said 
provision as also Article 19 (1) (g) 
read with clause (6) of that Article. 
The Court was entitled to determine 
whether the imposition was in public 
interest. 

3. The Act violated Article 14 of the 
Constitution inasmuch as it was not 
made applicable to all the areas under 
the State and vehicles on inter-State 
routes on permits granted by other 
States had not been subjected to tax in 
the same way. 


11. In deciding that appeal this Court 
referred to the views expressed in Auto- 
mobile Transport (Rajasthan) Lid. v. State 
of Rajasthan and others*, Khyerbari Tea 
Go., Ltd, and another v. State of Assam? and 
Atiabari Tea Co. Lid. v. State of Assam‘ 





1. (1971) 1 S.G.J. 884: (1970) 2 8.C.R. 52: 
L.J. (S.Q.) 12: (1970) 2 An.W.R. 
S.Q. 1864. 


3. .G.R. 975: ALR, §.C.925. 
Gea 9: ATR 196% 8.0, ase 
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and held that notwithstanding compli- 
ance with the provisions of the proviso 
to Article 304 (b) by obtaining the pre- 
vious sanction of the President to the 
Bill an Act of this nature could be held 
to be valid only if it was shown that the 
restrictions imposed were reasonable and 
in public interest. 


12. It was not contended on behalf of 
the State in that case that the impugned 
Validating Act imposed a tax which was 
by way of regulatory or compensatory 
measure. The Court therefore addressed 
itself to the question whether the restric- 
tions imposed were reasonable and in 
public interest within the meaning of 
Article 304 (b). Taking into considera- 
tion the finding of the High Court that 
the computation of income by the Income- 
tax Department of some of the trans- 
porters, the income in regard to each 
bus was of the order of Rs. 7,000 per 
annum as well as the fact that although 
permitted to charge higher rates the bus 
operators had not either as a matter of 
policy or for purpose of business competi- 
tion done so, the Court took the view 
that the restriction imposed was not un- 
reasonable. Nothing was shown either 
before the High Court or before this Court 
to establish that the impugned Valida- 
ting Act with regard to imposition of 
tax was not in public interest. ‘“‘'The 
utmost ? according to this Court “ that 
could be said was that it would result in 
the diminution of profits,” 


1g. The Court also turned down, the 
contention based on the violation of 
Article 14. 


14. In the first set of appeals now before 
us learned Counsel for the appellants sub- 
mitted that in view of the earlier decision 
of this Court the only questior left for 
consideratior was whether the restriction 
imposed by the tax was reasonable and 
permissible having regard to Article 19 
(1) (g) read with clause (6) and Article 
301. According to Counsel the rate of 
tax fixed at Rs. 67.50 per seat per quarter 
was an unreasonable burden and not a 
restriction which could be said to be 
reasonable either in terms of Article 19 
or Part XIII of the Constitution® It 
was urged that section 3 of the Act em- 
powering the levy of such an unreason- 
able impost would be ultra vires the afore- 


11) 


mentioned provisions of the Constitution. 
Attempt was made to show that the 
mpo was purely for the purpose of 
making revenue and was not a compen- 
satory measure. Reliance was placed 
on the fact that before the raising of the 
impost of Rs. 67.50 per quarter the rate 
of tax was Rs. 50 per seat per quarter. 
Our attention was drawn to annxeure 
‘A? attached to the counter affidavit of 
Writ Petition No. 361 of 1963 out of 
which appeal No. 932 has arisen, giving 
a chart of quarterly taxes payable per 
seat per quarter on the basis of mileage 
done prior to 1st April, 1963 and subse- 
quent to the said date. But this chart 
hardly helps the appellants’ cause. 
The chart shows the motor vehicle tax 
and the surcharge per seat per year per 
mile on the total daily mileages from 50 
miles to 130 miles and the tax under 
Andhra Pradesh Motor Vehicles Taxa- 
tion Act, 196 . It is clear that the rise 
in the rate of impost excepting in the case 
of buses with a permitted daily mileage of 
50 was not considerable and in the higher 
mileage groups the increase was slight. 
According to the counter-affidavit of the 
State, there were few, if any, buses cover- 
ing less than 50 miles per day. In that 
view of the matter there is no case of 
distinction so far as the first group of 
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appeals is concerned from the decision of 
this Court in Nızeeria Motor Gompany’s 
case), Besides nothing was shown to induce 
us to disregard the figures in the budget 
estimates referred to by the High Gourt 
in its judgment and order, dated 6th 
September, 1963, namely, that whereas 
the whole revenue from this source was 
not likely to exceed Rs. 6 crores, the 
expenditure proposed to be incurred on 
road-making, road-repairing etc. was 
expected to overtop Rs. 8,54,00,000. 


15. Mr. Gupte however tried to draw 
a picture different from the above in the 
second set of appeals. He referred us 
to a report of an Enquiry Committee 
styled the Road Transport Taxation 
Enquiry Committee constituted by the 
Government of India published in 
November, 1967 purporting to show a 
huge surplus of revenue over e diture 
or roads etc., in the State of Andhra 
Pradesh during the years 1964—67. 
The relevant portion of the report is 
given below : 


“Statement showing the expenditure 
on Roads by Andhra Pradesh State 
during the years 1964—67.” 


Pradesh 


State during the years 1964 —67. 





Expenditure 
oan erence os 

Year Revenue. Original Mainte- TOTAL SURPLUS 
works nance [ Figures 
in lakhs 
of Rupees.] 
1964—65* .. 744.35 200.51 439.50 *¥ 694.01 50.34 
page 206 
1965-66 1059.60 225.98 490.25 716.23 343.37 
: page 208 
1966-67 1170.00 186.98 398.14 585.12 548.88 
page 208 





16. Nore : Figures of expenditure relate 
to those which are spent directly by the 
State Government and do not include 
grantsegiven to local bodies for road 
construction and maintenance. 


_* “Estimated figures do not include amounts 
given to local bodies,” 





17. Apparently the figures in the end 
column purport to show considerable sur- 
plus in the revenue from road transport 
over expenditure on roads by the State 


1. (1970) 1S.C.J. 884 : (1970) 2 S.C.R. 52 : 
ga ML]. Sd) 12: (1970) 2 An.W.R, 
S.G.) 12: A,I.R. 1970 S.C, 1864. 
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of Andhra Pradesh during the years 
mentioned. Our attention was however 
drawn to the additional counter-affidavit 
of the State affirmed before the High 
Court on 24th April,1968, wherein it was 
said that the report relied on was mislead- 
ing and the chart which was taken from 
the annexures to the report of the Road 
Transport Taxatior Enquiry Committee 
showing surplus was contrary to the pre- 
valent state of Affairs. It was categori- 
cally stated that: 


“the figures given in the annexures 
to the Report are incorrect and the 
Government of Andhra Pradesh was 
not responsible for the mis-statements 
relating to the State of Andhra Pra- 
desh found in the said annexures to 
the said Report of the said Taxation 
Enquiry Committee.” 


18. It was also asserted in the said affi- 
davit that the questionnaire sent to 
the Government of Andhra Pradesh 
which was dated 3rd December, 1965, 
did not ask and could not have asked 
for information regarding the year 1966- 
67. It was also said that in the reply 
dated 12th January, 1966 by the State 
Government the estimated figure for 
the construction of roads was 
Rs. 2,49,45,200 and the cost of mam- 
tenance was Rs. 6 crores and the total 
expenditure was thus of the order of 
Rs. 8,50,00,000. It was reiterated 
that the Taxation Enquiry Committee 
did not ask for the figures for 1966-67. 


1g. The High Court went into this 
question in some detail and found that 
as per the budget estimates of 1967-68 
the yield under the said head ‘ Taxes 
on Motor Vehicles under the Motor 
Vehicles Act’, receipts under the Pro- 
vincial Motor Vehicles Taxation Act 
and other receipts was estimated to add 
up to Rs. 9,55,53,395 while the details 
of the expenditure under the several 
heads was of the order of Rs. 9,81,65,411, 
With regard to the budgetary figures 
for 1968-69 the aggregate of the items 
including works on repairs and main- 
tenance expenditure on States Highways, 
road development fund works, capital 
outlay on roads work came to 
Rs. a. 75,87,900 and taking into account 
the figures on the receipt side in the 
budget estimates, the Court was of the 
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view that the total receipts would fall 
short of the anticipated expenditure by 
about Rs. 50 lakhs. The High Court 
also scrutinised the statistical data avail- 
able in the report of the Road Transport 
Enquiry Committee and the explanation 
put forward by the State and observed : 


“ the figures given in the report of the 
Road Transport Taxation Enquiry 
Committee do not ae a completely 
accurate picture which is relevant to 
the present discussion.” 


20. The High Court concluded that 
the petitioners had not been able to 
give any statistical data or adduce any - 
sound reasons to persuade it to reject 
the data furnished by the budgetary esti- 
mates and the analysis thereof given on 
behalf of the State and accordingly held 
that the proposed enhancement of tax 
was not designed to augment the general 
revenues of the State but was intended 
to meet the expanding requirements 
of maintenance of old roads and develop- 
ment of the road system as a whole. 
On these facts the High Court concluded 
that there was no warrant for the charge 
that the increased levy ceased to be a 
compensatory measure. 


2x. In the second group of petitions, 
the High Court also negatived the con- 
tention raised on behalf of the petitioners 
that the increase in taxation would 
virtually throw them out of the transport 
business. It was argued before the 
High Court that the increase in the tax 
being of the order of 50 per cent. over 
the pre-existing levy there was bound 
to be an enormous addition to the total 
revenues of the State and this addition 
could not be said to be for the purpose 
of providing additional amenities to motor 
operators in particular but was one for 
adding to the general revenues of the 
State. 


22. As against this it was submitted 
on behalf of the State before the High 
Court that to meet the increase in the 
operational cost of the operators Govern- 
ment had permitted an increase in fares 
to be charged by the operators by another 
order bearing the same date asgthat of 
the impugned order. Reliance was also 
placed on the fact that on previous 
occasions the operators had not been 


slow m utilising similar permissign to 


11] 


raise the 'fare structure. It was further 
submitted, on behalf of the State before 
the High Court that “ the Motor Vehicles 
Taxation | had undergone changes to 
make it conform to and subserve the de- 
velopment of improved means of com- 
munication, by the development of roads 
and control of transport etc.” The 
Court also noted the submission on be- 
half of the State that the general condi- 
dion of roads in the State 

and if the State were to provide le facilities 
for trade and commerce equal to or 
comparable with the facilities for easy 
communication available in other States, 
a large outlay for construction of new 
roads aslalso the improvement of the 
existing road system was inevitable. 
The High Court thus found justification 
for the additional levy in the conditions 
obtaining in the State. 


23. It was submitted before us, as was 
done befdre the High Court, that taxa- 
tion by| reference to mileage specially 
in reg to bus operators who had 
to ply their vehicles in other States where 
the rate of taxation was much lower was 
an anachronism and an unreasonable 
restriction. Our attention was drawn 
to Annexure 2 to the Writ Petition No. 
1792 of £968 where the total mileage 
covered !by various bus operators im- 
cluding the break-up thereof showing 
the ileage in Andhra area, in 
Madras and Mysore were given and it 
was said ‘ 
“ While the buses used by the peti- 
tioners;are taxed on the basis of the 
total mileage covered by them, the 
actual juser in the State of Andhra 
Pradesh, is much less and ib some 
cases it constitutes so low a fraction 
as one-third of the total mileage.” 


24. It therefore contended that 
the levy im respect of the entire mileage 
was incompatible with the compen- 
satory nature of the tax. The High 
Court accepted the explanation on behalf 
of the State that “ there were recipro- 
cal ents between the States 
and consequently the provisions made by 
the other States in regard to the free move- 
ment on their roads, constituted a com- 

pens&tory. measure for the tax even 
though it is wholly levied by the State 
of Andhra Pradesh ”. We see no reason 
to take a view different from the above, 
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clusion that the levy was a general on 
for augmerting the revenues of the State. 
Or the other hand the figures, discl 


26. The only question left is whether 
there was justification for levy of an 
impost at the rate of Rs. 30 per quarter 
per seat on spare buses. While it is 
true that the spate buses are not 
allowed to be run regularly we see 
no reason to hold that because of this 
the levy is unjustified, or ceases to 
be a compensatory tax. As was pojated 
out by the High Court, under section 3 
of the Act the State Government was 
empowered by notificatior to direct that 
a tax shall be levied on every motor vehi- 
cle used or kept for use in a public place 
in the State and a vehicle kept for use as 
a standby was therefore subject to levy 
under the taxing provisions. It was 
absolutely imperative for the owner of a 
fleet of buses to mairtain some spare 
vehicles to be available for substitutior 
in the case of a break-down. Every 
owner havirg five buses is required 





buses should be available to avoid in- 
convenience or hardship to passengers. 
the levy of a tax on such 
can at any time be put on 
the road is justified in like manner as ir 


27. In the result, the appeals and the 
writ petitions fail and are dismissed with 
costs, One set of hearing fee. 


V.M.K. and 


writ petitions dismissed, 


Pr] i 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present:—R. S. Hegde, P. Faganmohan 
Reddy and H. R. Khanna, FF. 


Commissioner of Income-tax 
Appellant* 


J. 


Madurai Mills Co., Ltd. 
.. Respondent. 


(A) Incòme-tax Act (XI of 1922), as 
amended by Finance Act (III of 1956), sec- 
tion 12-B— Whether assessable to capital gains 
—Capital gains—Liability to pay tax on 
account of capital gains—When arises— 
Amount received by a shareholder on liquid- 
ation of a company 


(B) Interpretation of Statutes—Proviso—Scope 
of. 


A perusal of sub-section (1) of section 
12-B of the Income-tax Act shows that 
the liability to pay tax on account of 
capital gains can arise only if the assessee 
makes profits or gains arising from the 
sale, exchange, relinquishment or trans- 
fer of a capital asset effcted after grst 
March, 1956. [Para. 7.] 


When a shareholder receives money 
representing his share on distribution of 
the net assets of the company in liquida- 
tion, he receives that money in satisfac- 
tion of the right which belonged to him 
by virtue of his holding the shares and not 
by operation of any transaction which 
amounts to sale, exchange, relinquish- 
ment or transfer. Hence in such a case 
it is difficult to hold that the shareholder 
is liable to pay tax on capital gains as 
contemplated by section 12-B of the 
Act in respect of the amount received 
from the liquidator, [Paras. 9 and 14.] 





* CA, No. 1394 of 1970. 
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If the language of section 12-B (1) is 
clear and does not warrant the inference 
that distribution of assets on liquidation 
of a company constitutes sale, transfer or 
exchange, the said transaction would not 
change its character and acquire the 
attributes of sale, transfer or exchange 
because of the omission of a clarification 
in the first proviso to section 12-B (1) 
even though such a clarifi cation was there 
in the third proviso of the section inserted 
by the earlier Act, namely, the Income- 
tax and Excess Profits Tax (Amendment) 
Act, 1947. It is well settled that consi- 
derations stemming from legislative his- 
tory must not be allowed to override the 
plain words of a statute. f 


(Para. 16.] 


Provisos are often inserted to allay fears. 
A proviso is inserted to guard against the 
particular case of which a particular per- 
son is apprehensive, although the enact- 
ment was never intended to apply to his 
case or to any other similar case at all, 
A proviso cannot be construed as enlarg- 
ing the scope of an enactment when it can 
be fairly and properly construed without 
attributing to it that effect. 


[Paras. 15, 16.] 


Cases referred to :— 


Madurai Mills Co., Lid. v. Commissioner of 
Income-tax, Madras, (1969) 74 I.T.R. 623 ; 
Re Windsor Steam Coal Go., (1929) 1 
Ch. 151 ; Commissioner of Income-tax, U.P. 
v. Bankey Lal Vaidya, 79 I.T.R. 594: 
A.I.R. 1971 S.C. 2270 ; James Anderson v. 
Commissioner of Income-tax, (1960) 3 
S.G.R. 167 : 39 LT.R. 123: ALR. 
1960 S.C. 751 ; Commissioner of Income- 
tax v. Dewas Cine Corporation, 68 I.T.R. 
240 : A.I.R. 1968 S.C. 676 ; Commis- 
sioner of Income-iax v, Associated Indus- 


trial Development Go., P. Lid., (1969) 
73 ‘I.T.R. 50 (Qal.) ; Commissioner of. 
Income-tax v. R. M. Amin, 82 I.T.R. 


194 : (1972) Tax L.R. 226 (Guj.) 


Appeal by certificate from the judg- 
ment and order dated February 28, 
1969, Of the Madras High Court in 
T.C. No. 124 of 1965. R 
S. G. Manchanda, Senior Advocate (P. L, 


Juneja and R. N., Sackthey,, Advocate, 
with him), for Appellant, 


if] 


S. T. Desai, Senior Advocate (T. A. 
Ramachandran, Advocate, with him), 
for Respondent. ved 


The Judgment of the Court was delivered 
by f 


Khanna. f.—This appeal on certificate 
has been filed by the Commissioner of 
Income-tax against the judgment of the 
Madras High Court whereby that Court 
answered the following question referred 
to it under section 66 (1) of the Indian 
Income-tax Act, 1922 (hereinafter refer- 
red to as the Act) in the negative in favour 
of the assessee-respondent : 


. “Whether on the facts and circum- 
stances of the case, the Tribunal was 
right in holding that the sum of 
Rs. 95,944 is liable to tax under section 
12-B (2) ?” 


2. The matter relates to assessment year 
1961-62, The assessee is a public limited 
company carrying on the business of 
manufacture and sale of yarn, The 
assessee held shares in the following com- 
panies as under : 


1) Indian Mills Supply Company 
rivate) Limited, 2,670 shares of the 
face value of Rs. 100. 


(2) Harveys (Private) Limited, 1,000 
shares of the face value of Rs 100, 


(3) Pandyan Weaving Mills (Private) 
Limited, 1,800 shares of the face value 
of Rupees 100. : 


The above three companies went 
into voluntary liquidation in December 
1959. In the course of the liquidation 
proceedings, the liquidators made dis- 
tribution in the relevant year of account 
and the assessee-company got cash or 
assets in lieu of cash of the eii of 
Rs. 457858, Rs. 1,41,739 and Rs. 
eaei n of Indian Mills Com- 
pany (Private) Limited, Harveys (Private) 
Limited and Pandyan Weaving Mills 
(Private) Limited respectively. The Re- 
venue took the view that by reason of the 
distribution of assets of the three private 
companies under liquidation by the 
liquidators, there had been a capital 
gain of Rs. 96.735,85 in respect of 
Indian Mills Supply Company (Private) 
Limited and Rs. 41,168.88 in respect 
of Harveys (Private) Limited making a 
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total of Rs. 1,37,904.73. Out of that, 
loss amounting to Rs, 41,960.56 in res- 
pect of Pandyan Weaving Mills (Private 
Limited was deducted, leaving a balance 
of Rs, 95,944.00. The assessee-com- 
pany at first showed the sum of 
Rs. 95,944'00 as capital gains but subse- 
quently it filed a statement showing a 
loss of Rs. 59,104 on the basis that the 
cost of shares distributed by the liquida- 
tors should be taken at the figure at 
which they had been acquired by the 
companies which distributed the shares, 
The Income-tax Officer assessed the 
assessee-company to capital gain at the 
sum of Rs, 95,944. Aggrieved by the 
order of the Income-tax Officer the asses- 
see filed an appeal before the Appellate 
Assistant Commissioner and on being 
unsuccessful there, filed a further appeal 
before the Income-tax Appellate Tribunal. 
The main contention which was raised on 
behalf of the assessee was that the transac- 
tion in question involved no sale, ex- 
change, relinquishment or transfer and 
as such, the amount in question was not 
capital gain under section 12-B of the 
Act. The Appellate Assistant Commis- 
sioner was of the view that the surplus 
arose Out of the exchange of shares held 
by the assessee-company in the three 
companies and therefore the surplus 
ought to be brought to tax, The Tribu- 
nal held that there was an exchange or 
transfer of shares and assets in question. 
The transaction, according to the Tribu- 
nal, could also be viewed as a relinquish- 
ment, “The assessee was consequently 
held liable ta pay tax on the sum of 
Rs, 95,944 under section 12-Bof the Act. 
e question reproduced above was 
thereafter, on the application of the 
assessee, referred to the High Court. 
‘4. The High Court while answering the 
question in the negative held that when a 
liquidator distributes the assets of a 
company which has gone into voluntary 
liquidation, he is performing a legal 
function and there is no element of sale, 
transfer, exchange or relinquishment in- 
volved in such distribution, The judg- 
ment of the High Court is reported in 
Madurai Mills Go., Lid. v, Commissioner 


.of Income-tax, Madras}, 


5. Before dealing further, we may men- 
tion that capital gains were charged for 


1, (1969) 74 LT.R. 623. 
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the first time by the Income-tax and 
Excess Profit Tax (Amendment) Act, 
(XXII of 1947) which inserted 
section 126in the Act, It taxed capital 
gains arising after gist March, 1946. 
The tax on capital gains was virtually 
abolished by the Indian Finance Act, 
1949 which confined the operation of that 
section to capital gains arising before 
ist April, 1948. Capital gains tax was 
however, revived with effect from rst 
April, 1957 by the Finance (No, 3) 
Act of 1956. Sub-section (1) of section 
12-B along with its first proviso was as 
under : 


“The tax shall be payable by an 
assessee under the head ‘capital gains’ 
in respect of any profits or gains aris- 
ing from the sale, exchange, relin~ 
quishment or transfer, of a capita] 
asset effected after the gist day of 
March, 1956, and such profits and 
gains shall be deemed to be income of 
the previous year in which the sale, 
exchange, relinquishment or transfer 
took place : 


Provided that any distribution of capi- 
tal assets on the total or partial parti- 
tion of a Hindu undivided family or 
under a deed of gift, bequest or will, 
shall not for the purposes of this section 
be treated as a sale, exchange, re- 
linquishment or transfer of the capi- 
tal assets.....-.ee eee ” 


6. Sub-section (2) of section 12-B prescri- 
bed a statutory formula for purposes of 
computation of capital gains, Sub-sec- 
tion (3) of section 12-B was as under: 


‘Where any capital asset became the 
property of the assessee by succession, 
inheritance or devolution or on any 
distribution of capital assets on the 
total or partial partition of a Hindu 
undivided family or on the dissolution 
of a firm or other association of persons 
or on the liquidation of a company or 
under a deed of gift, or transfer on 
irrevocable trust, its actual cost allow- 
able to him for the purposes of this 
section shall be its actual cost to the 
previous owner thereof, and the provi- 
sions of sub-section (2) shall apply 
accordingly ; and where the actual 
cost to the previous owner cannot be 
ascertained, the fair market value at 


the date on which the capital asset 
became the property of the previous 
owner shall be deemed to be the actual. 
cost thereof........ X 


4. Perusal of sub-section (1) of section 
12-B reproduced above shows that the 
liability to pay tax on account of capital 
gains can arise only if the assessee makes 
profits or gains arising from the sale, 
exchange, relinquishment or transfer of a 
capital asset effected after grst March, 
1956. The question with which we are 
concerned is whether the distribution of 
assets of the companies which had gone 
into voluntary liquidation by the liquida- 
tors to the assessee-company resulted in a 
transaction which amounted to sale, 
exchange, relinquishment or transfer, 


8. Mr. Manchanda on behalf of the 
appellant has argued in this Court that 
the transaction in question amounted to 
sale or transfer, We, however, find 
ourselves unable to accede to this conten- 
tion. The act of each of the liquidators 
in distributing the assets of the company 
which had gone into voluntary liquida- 
tion did not result in the creation of new 
rights, It merely entailed recognition 
of legal rights which were in existence 
prior to the distribution, According to the 
observations on page 5:2 of Buckley’s 
Commentaries on the Companies Act, 
13th Edn., a liquidator is only a 
trustee in the sense that the property 
of the company ceases upon the wind- 
ing up to belong beneficially to the 
company and passes into his custody to 
be applied by him as directed by the 
statute. It is further observed on page 
513: 
“The question whether a liquidator 
in a voluntary winding up is a trustee 
within the meaning of the Trustees 
Act, 1925, and as such entitled to the 
benefit of sections 30 and 61 of that Act, 
was discussed, but not decided, In re 
Windsor Steam Coal Co.1, Semble, a 
liquidator is in the position of a 
trustee for the members when distribut- 
ing surplus assets in specie in a winding 
up, so that ‘no beneficial interest 
passes in the property conveyed or 
transferred’ within the Finance ,(1g09- 
1910) Act, 1910, S. 74 (6), and ad 
valorem stamp duty under that section 





1. (1929) 1 Qh, 151. 
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is not payable on conveyances or 
transfers of the property to the mem- 
bers.” 


g. When’ a shareholder receives money 
representing his share on distribution of 
the net assets of the company in liquida- 
tion, he receives that money in satisfac- 
tion af the right which belonged to him 
by virtue of his ho'ding the shares and not 
by operation of any transaction which 
amounts to sale, exchange, relinquish- 
ment or transfer. In the circumstances 
we find it difficult to hold that the assessee- 
company is liable to pay tax on capital 
gains as contemplated by section 12-B 
of the Act in respect of the amount of 


Rs, 95,944. 


10. In the case of Commissioner of Income- 
tax, U.P. v. Bankey Lal Vaidya}, (to which 
One of us was a party) the respondent who 
was a karta of a Hindu undivided family, 
entered into a partnership with D to 
carry on the business of manufacturin; 
- and selling pharmaceutical products an 
literature relating thereto, On the dis- 
solution of the partnership, its assets 
which included goodwill, machinery, fur- 
niture, medicines, library and copyright 
in respect of certain publications, were 
valued at Rs, 2,50,000, Since most of the 
assets were incapable of physical division 
it was agreed that the assets be taken 
over by D and the respondent be paid 
his share of the value of the assets in 
money and accordingly the respondent 
was paid Rs, 1,25,000, Question arose 
whether the sum of Rs, 65,000 being part 
of the amount received by the respon- 
dent could be brought to tax as capital 
gains under section 12-B of the Act. 
It was held by Shah J., speaking for the 
Court, that the arrangement between the 
partners of the firm amounted to a distri- 
bution of the assets of the firm on dissolu- 
tion and that there was no sale, exchange 
or transfer of the respondent’s share in 
the capital assets to D. The sum of 
Rs, 65,000, it was accordingly held, 
could not be taxed as capital gains, The 
receipt of money by the respondent was, 
in the opinion of the Court, nothing but 
a receipt of his share in the distributed 
assets of the company. 


e 
rr. Reliance in that case was placed, as 
has been done also in the present case, 
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on behalf of the Revenue upon the case of 
James Anderson v. Commissioner of Income- 
tax1, The said case was distinguished and 
was found to be of not much avail 
to the Revenue, In that case the assessee 
who held a power-of-attorney from the 
executor of a deceased person, sold certain 
shares and securities belonging to the 
deceased for the purpose of distributing 
the assets amongst the legatees, The ex- 
cess realised by sale was treated by the 
the Department as capital gains. The 
contention of the assessee was that since 
the sale of the shares and securities fell 
within the purview of the third proviso 
to section 12 fC) (1), it could not be 
treated as a sale of capital assets but this 
contention was rejected by this Court. 
James Anderson's case1, in our opinions 
is not of much assistance to the Revenue 
as in that case there was no distribution of 
capital assets between -the legatees. On 
the contrary, the assessee has had in pur- 
suance of the authority given to him by 
the executor of the deceased sold the 
shares and securities and the said sale 
had resulted in capital gain. In the 
present case there has been no sale or 
receipt of price but only a distribution 
of the assets of the companies which had 
gone into voluntary liquidation, Such a 
transaction does not amount to sale 
exchange, relinquishment or transfer of 
the assets, The Revenue, in the circums- 
tances, cannot derive much assistance 
from that case, 


12, In the case of Commissioner of Income- 
tax v. Dewas Cine Corporation® this Court 
while dealing with section 10 (2) (ai) 
of the Act observed that the expression 
“sale? in its ordinary meaning is a 
transfer of property for a price and adjust- 
ment of the rights of the partners in a 
dissolved firm by allotment of its assets is 
not a transfer nor it is for a price. In 
that case the assets were distributed 
among the partners and it was contended 
that the assets must in law be deemed to 
be sold to the individual partners in consi- 
deration of their respective shares, and the 
difference between the written-down value 
and the price realised should be included 





1. (1960) 3 SOR. 167: 39 LTR. 123: 
ATR. 1960 S.O. 751. 

2. 68 LT.R. 240: (1968) 1 I.T.J. 444: (1968) 
: (1968) 2 S.A.R, 173 ; ATR. 1968 
S.G, 676, 
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in the total income of the partnership 
under the second proviso to section 10 (2) 
(vii). This Court in this context ob- 
served that a partner may in an action 
for dissolution insist that the assets 
of the the partnership be realised by sale 
of its assets, but property allotted to 
a partner in satisfaction of his claim 
to Fis share, could not be deemed in 
law to be sold to him. 


18. In CGommissibner of Income-iax v. 
ociated Industrial Development Co. P. Ltd.1 
a Division Bench of the Calcutta High 
Court held that the amount received 
by a shareholder on the liquidation of 
a company was not assessable to capital 
gains as there was no sale, exchange, 
relinquishment or transfer of the capital 
assets, Similar view has also been taken 
by the Gujarat High Court in Commissioner 
of Income-tax v. R. M. Amin?, 


14. We are, therefore, of the view that 
distribution of the assets of the companies 
in liquidation does not amount to a 
transaction of sale, exchange, relinquish- 
ment Or transfer so as to attract section 
12-B of the Act. 


15. Mr. Manchanda on behalf of the 
appellant has invited our attention to 
the third proviso to sub-section (1) of 
section 12-B as originally enacted by the 
Income-tax and Excess Profit Tax 
(Amendment) Act wherein it was stated, 
inter alia that any distribution of capital 
assets on the dissolution of a firm or other 
association of persons or on the liqui- 
dation of a company shall not for the 
purpose of section 12-B be treated as 
sale, exchange or transfer of capital 
assets, It is urged that the omission 
of such distribution of capital assets 
in the first proviso to sub-section (1) 
of section 12-B, as revived by the Finance 
(No, 3) Act of 1956, would show that 
the Legislature wanted the distribution 
of capital assets on dissolution of a firm 
or other association of persons or the 
liquidation of a company to be treated 
as sale, exchange or transfer. This 
contention, in our opinion, is not well 
founded, It appears to us that the cases 
of the distribution of capital assets on 
dissolution of a firm or other association 





73 LTR. 50 


1. (1969) (Gal,). 
2 LTR, 194: (1972) Tax L.R, 226 (Guj.). 
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of persons or liquidation of a company 
were mentioned in the third proviso 
under the earlier Act, as a matter of 
clarification to allay fears even though the 
language of sub-section (1) of section 12-B 
was not intended to apply to such 
cases, Provisos, as mentioned on pag 
221 of Craies on Statute Laws, 6th 
Edn., are often inserted to alla 
fears, A proviso is inserted to guard 
against the particular case of which a 
particular person is apprehensive, al- 
though the enactment was never intend- 
ed to apply to his case or to any othe 
similar case at all, ` 


16. We have already stated earlier 
that the distribution of assets by a liqui- 
dator on the voluntary winding up of 
a company connot constitute sale, trans- 
fer or exchange for the purpose of sub- 
section (1) of section 12-B of the Act. 
If the language of sub-section (1) of 
section 12-B of the Act is clear and do 
not warrant the inference that distribu- 
tion of assets on liquidation of a compan 
constitutes sale, transfer or exchang 
the said transaction of distribution o 
assets would not, in our opinion, change 
its character and acquire the attributes 
of sale, transfer or exchange because o 
the omission of a clarification in the first 
proviso to sub-section (1) of section 12-B 
of the Act, even though such a clarifi- 
cation was there in the third proviso o 
the section inserted by the earlier Act 
(XXII of 1947). It is well settled 
that considerations stemming from legis- 
lative history must not be allowed to 
override the plain words of a statute {s 
Maxwell on the Interpretation of 
Statutes, rath Edn., page 65). A proviso 
cannot be construed as enlarging the 
scope of an enactment when it can be 
fairly and properly construed without 
attributing to it that effect. Furth 
if the language of the enacting part of 
the statute is plain and unambiguous 
and does not contain the provisions 
which are said to occur in it, one can- 
not derive these provisions by impli- 
cation from a proviso (see page 217 of 
Craies on Statute Law, 6th Edn.), 


x7. In the light of what has been dis- 
cussed above, the difference between 
the language of the first proviso to section 
12-B (1), as inserted by Finance (No, 3) 
Act of 1956 and the third proviso to 


rÏ 


section 12-B (1), as inserted by Act 22 
of 1947, cannot be of much material help 
to the Revenue. 


18. Reference has also been made by 
Mr. Manchanda to section 46 of the 
Income-iax Act, 1961 which contains 
a provision for charging with capital 
gains the money or assets received by a 
shareholder on the liquidation of a 
company, The liability under that sec- 
tion arises from its express provisions, 
It cannot, however, be said that such a 
liability would also arise even in the 
absence of such provisions under the 
Act of 1922, 


1g The appeal consequently fails and 
is dismissed with costs. 


V.K. —Áppeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present:—S. M. Sikri, C.J A. N. Ray, 
and D. G. Palekar, JF. 


Haridas Girdharidas and others 
.. Appellants” 


v. 


Varadaraja Pillai and another 
Respondents. 


Madras City Tenants’ Protection Act (ILI 
of 1922), as amended by Madras Act (XIX 
of 1955), section 12, proviso—Scops and 
applicabtlity— Stipulation as to erection of 
buildings’—Held on facts that the proviso 
was attracted. 


The Madras City Tenants’ Protection 
Act, 1921, was passed in 1922 to give 
protection to certain classes of tenants 
who had constructed buildings on others’ 
lands in the hope that they would not 
be evicted so long as they paid a fair rent 
for the land. It was not the object of 
the Act to cover a hope if the ‘hope’ was 
entertained contrary to express stipula- 
tions as to erection of buildings. Accord- 
ingly the proviso to section 12 exempted 
any stipulations made by the tenant in 
writing registered as to the crection of 
buildings, in so far as they related to 
buildjng; erected after the date of the 
contract, [Para, 11,] 





* GLA. No, 74 of 1971. 
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By a registered lease the lessee agreed 
to erect a theatre on the site leased to 
him according to certain specifications 
after the prior approval by the lessors 
of the plans at a cost of not less than 
Rs. 50,000 and covenated that on the ex- 
piry of the lease the lessors shall have the 
option of buying the buildings to be 
erected by paying Rs. 50,000, less depre- 
ciation, irrespective of the actual cost 
of construction. If tlfe lessors did not 
signify their willingness to purchase the 
building within a week from the termi- 
nation of the lease, the lessee was at 
liberty to remove and carry away the 
erections, 


Held, the stipulations regarding the super- 
structure amounted to stipulations as to 
the erection of buildings and consequently 
the proviso to section 12 was attracted, 


[Para. 9.] 
Cases referred to :— 


N. Vajramani Naidu v. New Theatre 
Carnatic Talkies, (1964) 6 S.C.R. 1015: 
(1965) 1 S.C.J. 368: (1965) 1 M.LJ. 
(S.C.) 47: (1965) 1 An.W.R. (8.C.) 47: 
ALR. 1964 S.C. 1449; The Mylapore 
Hindu Permanent Fund Ltd. v. K.S. Subra- 
mania Iyer, (1971) 1 S.C.J. 545 : (1971) 
1 M.L.J. (S.C.) 94 : (1971) 1 An.W.R. 
(S.C.) 94 : (1971) 1 S.C.R. 546: ALR. 
1970 S.G. 1683. 


Appeal from the Judgment and Order 
dated the 17th June, 1970 of the Madras 
High Court in O.S. Appeal No. 35 of 
1967. 


M. C. Chagla, Senior Advocate, (R. V, 
Pillai and P. Kesava Pillai, Advocates, with 
him), for Appellants, 


K. Parasaran, K. Rajendra Chowdhary and 
Hari Singh, Advocates, for Respondent 
No. I. 


A. V. Rangam, Advocate, for Respondent 
No, 2. 


The Judgment of the Court was delivered 
by 


Sikri, C.F.:—This appeal is directed 
against the judgment of the Madras 
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High ` Court (Veeraswami, G.J., and 
Gokulakrishnan, J.) dismising the appeal 
filed by the plaintiffs-appellants against 
the judgment and decree of Kunhamed 
- Kutti, J., dated goth February, 1967 
made in the exercise of the ordinary 
original civil jurisdiction of the Madras 
High Court. 


2. The plaintiffs had filed a suit on the 
following allegatians. The plaintiffs who 
were landlords leased to defendant No. 1 
a plot of land on Mount Road, 
Madras, under a duly registered lease 
deed, dated ryth November, 1938 for a 
period of 15 years 3 months from Ist 
March, 1939 at a rent of Rs. 560 per 
month on the terms and conditions set 
out therein with an option for renewal in 
favour of defendant No. 1 for a further 
peed of 10 years from ist March, 1954 

ut at an enhanced rent of Rs. 630 per 
month, and subject to the other stipula- 
tions except the clause for renewal. For 
our purpose the following clauses are 
important. 


es 


lessors as follows:— 


(c) Within a reasonable period from 
the date hereof, at his own cost and 
charges, under the supervision of the 
lessors and in accordance with plans, 
elevations, sections and specifications 
to be first approved by the lessors 
erect, cover in and complete in a sub- 
stantial and workman like manner on 
the demised plot of land, a theatre 
with all proper offices and out—build- 
ings such as bazars, restaurants, motor 
and dynamo sheds etc., and fences, 
drains, sewers to be used for production 
and exhibition of films and for staging 
drama therein and to expend in build- 
ing such theatre a sum of not less than 
Rs, 50,000. The lessee shall be at 
liberty to put up other buildings in 
addition to the above. 


(d) Not to have an entrance for the 
theatre-going public from the General 
Paters Road, so long as the Police 
Authorities do not permit such access 
from the said road. 


(Ff) In the erection and completion of 
such buildings to do all acts and things 
required by and perform the works 
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conformably in all respects with the 
provisions of the statutes - applicable 
thereto and with the bye-laws and regu- 

_ lations of the Corporation of Madras, 
to pay and keep the lessors indemnified 
against all claims for the fees, charges, 
fines, penalties and other payments 
whatsoever which, during the progress 
of the works, may become payable or 
be demanded by the said authorities 
in respect of the said works or of any- 
thing done under the authority herein 
contained and from time to time dis- 
charge and pay all claims, assessments 
outgoings now or at any time hereafter 
chargeable against an owner by statute 
or otherwise in regard to the said plot 
of land or any buildings thereof, save 
and except the property tax and quit 
rent levied on the demised plot of land 
which alone shall be borne by the 
lessors. 


(g) Not at any time to cause or permit 
any public or private nuisance in 
or upon the demised plot of land. or 
anything which shall cause unnecessary 
annoyance, inconvencience or distur- 
bance to the lessors or to the occupiers 
of any adjoining or neighbouring 
premises or which shall lead to inter- 
ference by the police or local autho- 
rities and at all times to comply with 
_all municipal and police requirements. 


(h) Not to instal or cause to be instal- 
led on the demised land or any part 
thereof any petrol pump, without 
getting the lessors’ previous permis- 
sion in writing and without providing 
sufficient safeguards to the lessors’ 
neighbouring owners and their other 
tenants, 


(0) Not to put up a compound wall on 
the southern side of the demised plot 
but to put up only iron railings or bars 
with alow wall if necessary, not 
exceeding three feet in height’’. 


3. It was further agreed between the 
lessors and lessee: 


“4. (d) At the expiration or sooner 
determination of the tenanc the 
lessors shall have the option of buying 
the buildings to be erected on the 
demised land, the basis of valuation 
being as follows; 


iij 


The buildings shall be valued at 
Rs. 50,000 irrespective of the actual 
cost of construction and the lessee 
shall allow a depreciation of 3 per 
cent. per annum, the period being 
calculated for the purpose of this valu- 
ation from 1st March, 1939. If within 
a week from such termination of tenancy 
the lessors do not signify their willing- 
ness to purchase the building or erec- 
tions at the aforesaid valuation from the 
lessee, the lessee shall within three 
months thereafter remove and carry 
away any buildings or erections on the 
demised plot of land and shall cause to 
be restored to its original or natural 
level state and condition the demised 
plot of land”. 


4. Defendant No. 1 in accordance with 
the stipulations in the lease deed, con- 
structed a theatre on the said plot and 
the same has been used for exhibition of 
cinema films by him. Defendant No. 1 
exercised the option of renewal of lease 
for the further period of 10 years from 
1st March, 1954 and has been continuing 
in possession fora full further term of 
10 years from 1st March, 1954 expiring 
with the month of February, 1964. 


5. In accordance with the terms of 
clause 4 (d) of the lease deed, the plaintiffs 
exercised the option of buying the build- 
ings erected on the demised land by 
letter, dated 27th February, 1964 and 
sent along with it the full amount of 
Rs. 50,000 by cheque in payment for all 
the superstructures without deducting 
any amount for depreciation, as provided 
in the said clause of the lease deed, stat- 
ing that they had decided not to stand on 
their strict legal rights to deduct depre- 
ciation but to pay the full price of 
Rs. 50,000 as the buildings had been 
maintained and kept in good repair. 
Defendant No. 1, however, refused the 
sum of Rs, 50,000 and contended that 
the plaintiffs were not entitled to claim 
any rights on the footing of clause 4 (d) 
of the lease deed or to offer the sum of 
Rs. 50,000 as the price for purchasing the 
superstructure put up by him on the land 
leased to him. 
e 


6. The question that arises before us 
is whether the plaintiffs were entitled to 
enforce clause 4 (d) of the lease deed in 
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view of the Madras City Tenants’ Pro- 
tection Act, 1921, as amended by the 
Amending Act, 1955. 


4. This Court construed the said Act 
and its various provisions in N. Vajramani 
Naidu v. New Theatre Carnatic Talkies! and 
in The Mylapore Hindu Permanent Fund 
Ltd. v. K. S. Subramania Iysr*, The 
second decision was not before the High 
Court when the Letters Patent Bench 
rendered its judgment? It seems to us 
that the case is covered by the judgment 
in the Mylapore Hindu Permanent Fund. 
case*, In that case Vaidialingam, J., 
speaking for the Court, observed: 


“Therefore, in our opinion, the deci- 
sion in Vajramani’s caset, has been 
misunderstood by the learned Judges 
of the Letters Patent Bench and the 
said decision is no authority for the 
proposition that the stipulation con- 
tained in the lease deed before us can- 
not come within the proviso to section 
12. The case before us is not one 
under which the tenant has in any 
manner contracted himself out of the 
rights conferred on him by the statute. 
On the other hand, by allowing the 
building to stand on the property and 
agreeing to receive the amount of 
compensation provided for in the lease 
deed, the object of the legislation is 
fully satisfied. It must also be empha- 
sized that the first part of section 12 
protects a tenant against the depriva- 
tion or limitation of his rights under 
the Act and the rights .conferred by 
the Act do not directly relate to cove- 
nants relating to erection of buildings’’. 


8. Considering the facts ofthat case this 
Court held that clause 2, in the deed, 
read with clause 4, amounted to stipu- 
lations as to the erection of buildings 
and, in this view the proviso to section 
12 applied. 


g. We have set out the relevant clauses 
of the lease deed in this case and it seems 


L. (1 6 S.G.R. 1015: (965) 18.C.J. 368: 
yaona) I „J. (S.G.) 47 : (1965) 1 An.W.R. 
S.C.) 47 : ALR. 1964 S.G. 1440. 

2. Goan) 18.G.J. 545 : (1971) 1 M.L.J. (S.C.) 
94: (1971) 1 An.W.R. (8.C.) 94 : (1971) 1 S.G.R. 
546 : A.LR. 1970 S.G. 1683 at 1691-92, 
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to us that these clauses amount to a stipu- 
lation as to the erection of buildings and 
consequently the proviso to section 12 
applies. 


10. Mylapore Hindu Permanent Fund’s case+, 
was sought to be distinguished by the 
learned Counsel for the respondent on 
the ground that in the present case the 
defendant was entitled to put up the 
building beyond the value of Rs. 50,000. 
But clause 2 (c)*of the lease deed, set 
out above, clearly shows that the plain- 
tiffs required “a theatre with all proper 
offices and out-buildings such as bazars, 
restraurants, motor and dynamo sheds 
etc., and fences, drains, sewers to be 
used for production and exhibition of 
films and for staging dramas therein’ to 
be erected. The plaintiffs wanted to 
ensure that the cost of the building would 
not be less than Rs. 50,000 in order that 
the buildifig would be of a proper quality 
of construction, There is no evidence 
as to what other buildings the defendant 
had put up. On these facis we cannot 
say that these were not stipulations as 
to the erection of buildings within the 
meaning of the proviso to section 12. 


11. It must,be remembered that the 
Madras City Tenants’ Protection Act, 
1921, was passed in 1922, to give protec- 
tion to certain classes of tenants who had 
constructed buildings on others’ lands in 
the hope that they would not be evicted 
so long as they paid a fair rent for the 
land. It was not the object of the Act 
to cover a hope if the ‘hope’ was enter- 
tained contrary to express stipulations as 
to erection of buildings. Accordingly 
proviso to section 12 exempted any stipu- 
lations made by the tenant in writing 
registered as to the erection of buildings, 
in so far as they related to buildings 
erected after the date of the contract. 


12. ‘The plaintiffs-appellants applied for 
amendment of their plaint, dated 15th 
April, 1964, by adding the following 
words in the Prayer ‘Clauses. 

(a) after the words: as from 1st March, 
1964 : 


“and direct the~-defendant No. 1 to 


deliver possession to the plaintiffs 





1. (1971) 1 SCJ. 545 : ay 1 MLL..J. 
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1 5.C.R. 546 : A I R.1970 S.Q. 1683 at 91-92, 
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of the sites leased out to the defendant 
No. 1 under the aforesaid lease deeds. 
and the buildings and superstructures 
built thereupon in good and satis- 
factory condition’’. 


and-~ ` 


(b) Delete prayer (b) and in its place 
substitute the following: ' 


- “That the defendants do pay - the 
plaintiffs the sum of Rs. 12,000 (twelve 
thousand) per month as mesne profits 
for use and occupation of the buildings 
and superstructures built upon .the 
demised premises’ from 4th August, * 
1968 till possession is handed over to 

. the plaintiffs.” i 


1g. We allowed the amendment to þe: * 
made. The learned Counsel for the” 
defendant objected to the prayer regard- 

ing mesne profits but as the plaintiffs 

are limiting the mesne profits- for use 

and occupation from 4th Aŭgust, 1968 

i.e., three years before, the date of the 

application for amending the plaint, 

the defendant can have no just cause to 

complain. i ix 
14. In the result the appeal is allowed, 
the judgments of the Single Judge and 
the Division Bench set aside and the suit 
decreed in terms of prayers (a) and (b) 
as amended, The case will now go back 
to the Trial Judge ‘to determine the 
mesne profits for use and occupation from 
4th August, 1968 till the possession is 
handed over to the plaintiffs in accor- 
dance with law. The parties will bear 
their own costs throughout. Possession 
will be handed over within six months 
from today. In the meantime respon- 
dent No. 1 will uot induct any’ tenant or 
other person or otherwise create any 
interest in the property. > 


V.K. Appeal 


allowed. 


